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PREFACE 


The State of Montana continues to grow in its diversification of indus- 
tries, and in the development of new interests, cultural and business, by its 
Sepnibhng: population. So indeed does its striepeudence: both statutory and 
case law, develop to meet the changing times. 

The original Volume Two of the REVISED CODES OF MONTANA, 
1947 was first replaced after the 1955 session of the Legislative Assembly. 
By the time of the 1965 Supplement, over 300 pages of new laws, amend- 
ments and annotations had been compiled into the supplement for this 
volume, and much of the statutory law contained in the first replacement 
volume had become obsolete by repeal or amendment. New laws included 
the Securities Act of Montana and legislation pertaining to credit unions, 
metropolitan sewer systems, county water districts, and county zoning; 
numerous and important amendments had been made in the fields of county 
government, elections, and fish and game. 

For these reasons, a new issue of Volume Two became essential under the 
replacement program approved by the State authorities and the Montana 
Bar Association. A new issue was in process in 1966, when it became ap- 
parent that the Model Business Corporation Act and its companions 
eovering nonprofit and religious corporations would be introduced and 
probably enacted at the 1967 session of the Legislative Assembly. At the 
request of State authorities, the Publishers then postponed the publication 
of this Replacement Volume Two in order to include the acts of the 1967 
session. As expected, the Legislative Assembly did enact the new corpora- 
tion laws in 1967, and these are included herein as Chapters 22 to 24, inclu- 
sive, of Title 15. 

The 1967 edition of Replacement Volume Two has been published in 
two parts in order to provide books that are not too cumbersome and to 
permit supplementation for a longer period. Part 1 includes Titles 12 
through 16, and Part 2 contains Titles 17 through 27. This should make 
the volumes easier to handle and should postpone the necessity for further 
replacement. 

With an exception noted herein, this Replacement Volume Two contains 
all existing laws in the above titles, through the regular session and the 
first extraordinary session of the Fortieth Legislative Assembly, and all 
notes and annotations have been brought to date. Excluded are obsolete 
laws, local and special laws, appropriation acts, resolutions, and enacting 
and repealing clauses. 

It should be noted that the Legislative Assembly, in enacting the Model 
Business Corporation Act and its companions relating to nonprofit and reli- 
gious corporations, repealed the prior laws relating to these corporations 
but provided that the repeal should not become effective until December 
31, 1968. The laws thus repealed are not included in this Replacement Vol- 
ume Two but are included in a Temporary Supplement to Replacement 
Volume Two, Part 1, being issued with the 1967 Supplements for other 
volumes of the REVISED CODES OF MONTANA, 1947. You should retain 
this Temporary Supplement at least until December 31, 1968. 


lil 


PREFACE 


The arrangement and numbering system of the original volume have been 
retained; hence the General Index and its supplement may be used as 
before in locating particular laws. Legislative history references have been 
brought to date and no changes have been made in the general style used 
heretofore. 


Annotations have been added covering decisions of the Supreme Court 
of Montana and of the United States Supreme Court and other Federal 
courts through volume 146 Montana Reports, volume 420 Pacific 2d, volume 
384 United States Reports, volume 16 Lawyers’ Edition 2d, volume 86 
Supreme Court Reporter, volume 367 Federal Reporter 2d, and volume 259 
Federal Supplement. 


This volume may be cited as Repl. Vol. 2 (Part 1), Revised Codes of 
Montana, 1947. For references to sections, we recommend ‘Sec. ; 
Repl. Vol. 2 (Part 1), Revised Codes of Montana, 1947.” 


To Wesley W. Wertz, Code Commissioner of the 1947 Codes, we extend 
our thanks for his advice and able assistance in the preparation of this 
Replacement. 


The Publishers 
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TITLE 12 
CODES AND LAWS 


Chapter 1. Law defined—how expressed—applicability of common law, 12-101 to 12-104. 
2. The enactment, effect, arrangement and construction of the codes, 12-201 to 
12-215. 
3. Revised Codes of Montana 1947, codification authorized, 12-301 to 12-344. 
4, Commission on uniform state laws, 12-401 to 12-404. 


CHAPTER 1 
LAW DEFINED—HOW EXPRESSED—APPLICABILITY OF COMMON LAW 


Section 12-101. Definition of law. 
12-102. How expressed. 
12-103. Common law, when rule of decision. 
12-104. Common law, applicability of. 


12-101. (5670) Definition of law. Law is a solemn expression of the 
will of the supreme power of the state. 


History: En. Sec. 5150, Pol. C. 1895; 250, 247 P 2d 199, 205; State ex rel. Reid 
re-en. Sec. 3550, Rev. C. 1907; re-en. Sec. v. District Court, 126 M 489, 255 P 2d 693, 
5670, R. C. M. 1921. Cal. Pol. C. Sec. 4466. 703; In re Kay’s Estate, 127 M 172, 260 P 

NOTE.—For history of the enactment 2d 391, 394; State ex rel. Burns v. Lack- 
of the Civil Code of 1895 see State ex en, 129 M 248, 284 P 2d 998, 1004; Ruona 


rel. Cotter v. District Court, 49 M 146, v- City of Billings, 136 M 554, 323 P 2d 


140 P 732. 29, 32 (dissenting opinion); State ex rel. 
Peery v. District Court, 145 M 287, 400 
References P 2d 648. 


Maronen v. Anaconda Copper Min. Co., 
48 M 249, 261, 136 P 968; State ex rel. Collateral References 
Bennett v. Bonner, 123 M 414, 214 P Statutes¢—1. 
2d 747; State v. Israel, 124 M 152, 220 82 C.J.S. Statutes § 3. 
P 2d 1003, 1012; Bond v. Birk, 126 M 


12-102. (5671) How expressed. The will of the supreme power is ex- 
pressed : 


1. By the constitution; 
2. By statutes. 


History: En. Sec. 5151, Pol. C. 1895; 48 M 249, 261, 136 P 968; State ex rel. 
re-en. Sec. 3551, Rev. C. 1907; re-en. Sec. Bennett v. Bonner, 123 M 414, 214 P 
5671, R. C. M. 1921. Cal. Pol. C. Sec. 4467. 2d 747; Bond v. Birk, 126 M 250, 247 

} P 2d 199, 205; State ex rel. Reid v. 

Written Law District Court, 126 M 489, 255 P 2d 693, 

The written law of this state is con- 703; Ruona v. City of Billings, 136 M 554, 
tained in its constitution and statutes and 323 P 2d 29, 32 (dissenting opinion); State 
the constitution and statutes of the United ex rel. Peery v. District Court, 145 M 287, 
States and it prevails as against the decla- 400 P 2d 648. 
ration or promulgation by this court of 


an opposing rule at variance with and Collateral References 

contrary to such written law. State ex rel. Constitutional Law@=1 et seq.; Stat- 
Burns v. Lacklen, 129 M 243, 284 P 2d utes¢=1. 

998, 1004. 16 C.J.S. Constitutional Law §1; 82 


C.J.8. Statutes § 3. 
References 


Maronen v. Anaconda Copper Min. Co., 
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Title or subject of legislation relating 
to publication of eee notices. 26 ALR 
2d 664. 


12-103. 


CODES AND LAWS 


Plurality of subjects on Motor Vehicle 
Financial Responsibility Act. 35 ALR 2d 
1013. 


(5672) Common law, when rule of decision. The common law 


of England, so far as it is not repugnant to or inconsistent with the consti- 
tution of the United States, or the constitution or laws of this state, or of 
the codes, is the rule of decision in all the courts of this state. 


History: Ap. p. p. 356, Bannack Stat.; 
re-en. p. 388, Cod. Stat. 1871; re-en. Sec. 
144, 5th Div. Rev. Stat. 1879; re-en. Sec. 
201, 5th Div. Comp. Stat. 1887; amd. Sec. 
5152, Pol. C. 1895; re-en. Sec. 3552, Rev. 
C. 1907; re-en. Sec. 5672, R. C. M. 1921. 
Cal. Pol. ©. Sec. 4468. 


Burden of Proof 


In the absence of a statute fixing the 
burden of proof, the common-law rule pre- 
vails. Finlen v. Heinze, 28 M 548, 564, 
73 P 123. 


Common Law of England 


_ The common law of England means that 
body of jurisprudence as applied and 
modified by the courts of this country up 
to the time it became a rule of decision in 
this. commonwealth. Aetna Accident & 
Liability Co. v. Miller, 54 M 377, 382, 170 
P 760; Gas Products Co. v. Rankin, 63 M 
372, 389, 207 P 993, 24 ALR 294; Smith 
Engineering Co. v. Rice, 102 F 2d 492. 

The common law has been a part of our 
system of jurisprudence from the organi- 
zation of Montana territory to the present 
day. State ex rel. Ford v. Young, 54 M 
401, 403, 170 P 947, explained in 129 M 
106, 118, 283 P 2d 594. 


Construing a Statutory Departure from 
the Common Law under This and Other 
Sections on Construction 


In holding a contract void because the 
impossibility preventing performance was 
due to the nature of the thing the con- 
tracting company undertook to do, i. e., to 
obtain a yield of gasoline which could not, 
by any means be done, held, as against 
appellee’s contention that under this see- 
tion the common-law rule that the promise 
was enforceable because the company 
knew or had reason to know the facts 
disclosing the impossibility applied, that 
on the contrary, section 13-404, voiding 
the contract for impossibility and declar- 
ing the law (section 12-104) and departing 
from the common-law rule (section 10704, 
R. C. M. 1935, since repealed) is the only 
section that could apply. Smith Engineer- 
ing Co. v. Rice, 102 F 2d 492, 497. 


Contempt 

Many of the rules of ‘the common law 
are inapplicable to our present day condi- 
tions. This is particularly true of the law 


of contempt. State ex rel. Metcalf v. Dis- 
trict Court, 52 M 46, 49, 155 P 278. 


Obstruction of Overflow Waters 


Under the common law overflow waters 
of a stream which still form part of the 
stream may not be obstructed by a rail- 
road company by a fill along its right of 
way without openings, so as to injure the 
property of another, and the doctrine 
must be enforced as the rule of decision 
in this state. Fordham v. Northern Pacific 
Ry. Co., 30 M 421, 431, 76 P 1040. See 
Wine v. Northern Pacific Ry. Co., 48 M 
200, 208, 136 P 387. For the construction 
given by the courts of other states to 
a statutory provision similar to the above, 
see Edwards v. Charlotte, Columbia & 
Augusta R. R. Co., 39 S. Car. 472, 18 S. E. 
58, 39 Am. St. Rep. 746; Cass v. Dicks, 
14 Wash. 75, 44 Pac. 113, 53 Am. St. Rep. 
859; McDaniel v. Cummings, 83 Cal. 515, 
23° Pae.'795, 8 L. ReAs 575. 


Public Debts, Priority 


By adopting the common law, this state 
adopted the crown’s prerogative with re- 
spect to public debts, and the state, as 
sovereign, is entitled to priority of pay- 
ment over private creditors of the same 
debtor. American Bonding Co. of Balti- 
more, Md. v. Reynolds, 203 Fed 356, 358. 


Sunday Not a Court Day 


It was the rule at common law that 
Sunday was dies non juridicus, but the 
prohibition involved extended only to acts 
strictly judicial in character; it had no 
application whatever to ministerial acts. 
State ex rel. Hay v. Alderson, 49 M 387, 
410, 142 P 210. 


References 


Forrester v. Boston & Montana Consol. 
Copper & Silver Min. Co., 21 M 544, 556, 
55 P 353; State ex rel. Nissler v. Donlan, 
32 M 256, 263, 80 P 244; Maronen v. Ana- 
conda Copper Min. Co., 48 M 249, 262, 136 
P 968; Jonosky v. Northern Pacific Ry. 
Co., 57 M 63, 187 P 1014; Le Munyon v. 
Gallatin Valley Ry. Co., 60 M 517, 523, 
199 P 915; Simonsen v. Barth, 64 M 95, 
100, 208 P 938; Anderson v. Wirkman, 67 
M 176, 182, 215 P 224; Herrin v. Suther- 
land, 74 M 587, 594, 241 P 328; Conley v. 
Conley, 92 M 425, 437, 15 P 2d 922; 


‘Shields v. Shields, 115 M 146, 155, 139 P 


LAW DEFINED—-HOW EXPRESSED 


2d 528; State ex rel. Cornwell v. District 
Court, 122 M 266, 200 P 2d 706, 710; 
Annala v. McLeod, 122 M 498, 206 P 
2d 811, 813; Simonson v. McDonald, 131 
M 494, 311 P 2d 982, 983; Clark v. Clark, 
143 M 183, 387 P 2d 907; Brown v. Ameri- 
ean Bonding Co. of Baltimore, Md., 210 


12-104. 
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Fed 844, 846; Duffy v. Lipsman- Sues ee 
& Co., 200 F Supp 71, 72. 


Collateral References 
Common Law€=12. : ‘ 
.15 C.J.S. Common Law § 13. rex 

15 Am. Jur, 2d 312, Common Law, § 15. 


(10703) Common law, applicability of. In this state there is no 


common law in any case where the law is declared by the code or the stat- 
ute; but where not so declared, if the same is applicable and of a general 
nature, and not in conflict with the code or other statutes, the common law 


shall be the law and rule of decision. 


History: En. Sec. 3452, C. Civ. Proc. 
1895; re-en. Sec. 8060, Rev. C. 1907; re-en. 
Sec. 10703, R. C. M. 1921. 


Action for Loss of Consortium 


A wife can maintain an action for loss 
of consortium when such loss is the re- 
sult of negligent injury to her husband. 
Duffy v. Lipsman-Fulkerson & Co., 200 
F Supp 71, 72, explained in 214 F Supp 
298, 299. 


Action for Money Had and Received 


There is in this state no action for 
money had and received, as such; and 
there is no common law in any case where 
the law is declared by the code. Truro v. 
Passmore, 38 M 544, 549, 100 P 966. 


Alteration or Repeal of Common Law 


The legislature may alter or repeal the 
common law, and many of its rules have 
been abolished. Cunningham v. North- 
western Improvement Co., 44 M 180, 216, 
119 P 554. 


Common-Law Marriage 


Since there is no common law in Mon- 
tana where the law is declared by the 
codes or the statutes, and under sec- 
tion 48-101, consent of the parties to 
marry is not alone sufficient to bring 
about the relation but in the absence of 
a solemnization there must be a public 
assumption of the relation, there is no 
common-law marriage in this state where 
such public assumption was absent. State 
v. Newman, 66 M 180, 190, 213 P 805. 


Construing a Statutory Departure from 
the Common Law under This and Other 
Sections on Construction 


In holding a contract void because the 
‘ impossibility preventing performance was 
due to the nature of the thing the con- 
tracting company undertook to do, i. e., to 
obtain a yield of gasoline which could 
not, by any means be done, held, as 
against appellee’s contention that under 
section 12-103, the common-law rule that 
‘the promise was enforceable because the 
company knew or had reason to know the 
facts disclosing the impossibility applied, 
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that on the contrary, section 13-404, void- 
ing the contract for impossibility and de- 
claring the law (this section) and depart- 
ing from the common-law rule (section 
10704, R. C. M. 1935, since repealed) is 
the only section that could apply. Smith 
Engineering Co. v. Rice, 102 F 2d 492, 
497. 


Continuation of Basic Common Law 
Statutes are but continuations of the 


‘basic common law and are not presumed 


to make any alterations in it further than 


‘is expressly declared, and a statute made 


in the affirmative, without any negative 
expressed or implied, does not take away 
the common law, the rules of which are 
not to be overturned except by clear and 
unambiguous language. State ex rel. La 
Point v. District Court, 69 M 29, 33, 220 


P 88. 


Meaning May Not Be Extended Far 
Beyond Its Remedial Purpose 


To argue that the state by enacting 
subd. 10 of section 93-5814 relating to 
property exempt from execution, actually 
intended to exempt property used by the 
counties and cities and towns from fore- 
closure of liens and to permit foreclosure 
upon property belonging to the state or 
used by the sovereign authority of the 
state for public purposes would be ex- 
tending the meaning of this section far 
beyond any possible remedial purpose 
sought to be effected by its enactment. 
No such construction was ever intended, 
and the legislature was laboring under 
some misapprehension that the sovereign 
power did not extend to counties and 
cities and towns. Ackroyd v. Winston 
Bros. Co., 113 F 2d 657, 663. 


Negligence Actions 
Common-law actions for negligence may 
be changed so as to cover happenings. 


Cunningham v. Northwestern -Improve- 
ment Co., 44 M 180, 216, 119 P 554. 


Operation and Effect 


Common-law rules have been supplant- 
ed by statutory law in all fields covered 
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by statute. Simonson v. McDonald, 131 
M 494, 311 P 2d 982, 983, overruled on 
another point, 146 M 87, 103, 405 P 2d 432. 


Public Debts, Priority 


By adopting the common law, as shown 
in this section and section 11-804, this 
state adopted the crown’s prerogative with 
respect to public debts, and the state as 
sovereign is entitled to priority of pay- 
ment over private creditors of the same 
debtor. American Bonding Co. of Balti- 
more, Md. v. Reynolds, 203 Fed 356, 358. 


Remedy under Common Law and Statute 


An occupying claimant may recoup the 
value of improvements placed on the land 
of another against the owner’s claim for 
use and occupation under the common law 
as well as under section 93-6215. Pritch- 
ard Petroleum Co. v. Farmers Co-op. Oil & 
Supply Co., 121 M 1, 190 P 2d 55, 62. 


Right Unknown at Common Law 


Where a right sought to be asserted was 
not known to the common law at the time 
it became part of the jurisprudence of the 
state, authority for the right must be 
found in the acts of the legislature. Sim- 
onsen v. Barth, 64 M 95, 100, 208 P 938; 
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Conley v. Conley, 92 M 425, 437, 15 P 
2d 922, explained in 214 F Supp 298, 300. 


References 


Forrester v. Boston & Montana Consol. 
Copper & Silver Min. Co., 21 M 544, 557, 
55 P 229; McKnight v. Oregon Short Line 
R. Co., 33 M 40, 42, 82 P 661; State v. 
Crowe, 39 M 174, 178, 102 P 579; Marron 
v. Great Northern Ry. Co., 46 M 593, 603, 
129 P 1055; Aetna Accident & Liability 
Co. v. Miller, 54 M 377, 382, 170 P 760; 
Tetrault v. Ingraham, 54 M 524, 526, 171 
P 1148; Jonosky v. Northern Pacific Ry. 
Co., 57 M 63, 77, 187 P 1014; Grimstad 
v. Johnson, 61 M 18, 22, 201 P 314; Angell 
v. Lewistown State Bank, 72 M 345, 353, 
232 P 90; In re Connolly’s Estate, 73 M 
35, 58, 235 P 408; Mieyr v. Federal 
Surety Co. of Davenport, Iowa, 97 M 
503, 510, 34 P 2d 982; Annala v. McLeod, 
122 M 498, 206 P 2d 811, 813; Joy v. 
Little, 188 M 110, 354 P 2d 1035, 1041; 
Brown v. American Bonding Co. of Balti- 
more, Md., 210 Fed 844, 846. 
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15 C.J.S. Common Law $13. 


CHAPTER 2 


THE ENACTMENT, EFFECT, ARRANGEMENT AND CONSTRUCTION 
OF THE CODES 


Section 12-201. 
12-202. 


Laws, when retroactive. 
Codes, how construed. 


Provisions similar to existing laws, how construed. 


12-203. 

12-204. Tenure of office preserved. 

12-205. Construction of repeal as to certain offices. 
12-206. 


12-207. 
12-208. 
12-209. 
12-210. 
12-211. 
12-212. 
12-213. 
12-214. 


Actions or proceedings not affected by this code. 

Limitations shall continue to run. 

Effect of codes on prior laws. 

Certain statutes preserved. 

Construction of the codes with relation to laws passed. 

Construction of the codes with relation to each other. 

Conflicting sections of the same chapter—which to prevail. 

Repeal of repealed statutes. 

Arrangement of codes not indicative of legislative intention—annota- 


tions not part of statutes. 


12-215. 
12-201. 


Meaning of words. 


(3) Laws, when retroactive. No law contained in any of the 


codes or other statutes of Montana is retroactive unless expressly so de- 


clared. 


History: En. Sec. 3, Pol. C. 1895; re- 
en. Sec. 3, Rev. C. 1907; amd. Sec. 1, Ch. 
4, I. 1921; re-en. Sec. 3, R. C. M. 1921. 
Cal. Pol. C. Sec. 3. . 

NOTE.—For meaning of word “codes” 
as used in this chapter and generally in 


this codification, see sections 12-318 to 
12-320. 


Cross-References 


Enactment of laws, secs. 43-501 to 48- 
515. 

Session laws, publication and distribu- 
tion, secs. 82-2203, 82-2210. 


Amendment to Bond Law 


The amendment to section 11-2304 by 
Laws 1945, Ch. 62 did not apply to bonds 
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issued prior to the enactment of such 
amendment, Philipsburg v. Porter, 121 M 
188, 190 P 2d 676, 679. 


Curative Statutes 


Curative statutes designed to legalize 
past acts generally can have no prospective 
operation. Snidow v. Montana Home for 
the Aged, 88 M 337, 344, 292 P 722. 


Definitions 


The terms “retroactive” and “retrospec- 
tive” as applied to law, are used inter- 
changeably and are synonymous. Conti- 
nental Oil Co. v. Montana Concrete Co., 
63 M 223, 231, 207 P 116. 


Intent of Legislature—From What De- 
terminable 


Where it becomes necessary to deter- 
mine whether the legislature in enacting 
a statute “expressly declared” it retro- 
active within the meaning of this sec- 
tion, providing that no law is retroactive 
unless expressly so declared, its intent in 
that behalf must be gathered from the 
act itself, and from no other source. Mills 
v. State Board of Equalization, 97 M 
13, 21, 33 P 2d 563. 

The provision of the income tax law 
as originally enacted, and of the amend- 
ment appearing in Ch. 40, Laws Extra. 
Session of 1933 (84-4902) that the tax 
shall.be collected “with respect to the tax- 
able income for the calendar year 1933,” 
meaning “with reference to” that income, 
sufficiently, shows that it was the inten- 
tion of the legislature to make the act 
retrospective, within the meaning of the 
last rule above. Mills v. State Board of 
Equalization, 97 M 13, 21, 33 P 2d 563. 


Interpretation 


If it is unmistakable that an act was 
intended to operate retrospectively, that 
intention is controlling as to the inter- 
pretation of the statute, even though it is 
not expressly so stated. Davidson v. Love, 
127 M 366, 264 P 2d 705, 707. 


. Presumptions 


There is always a presumption that stat- 
utes are intended to operate prospectively 
only, and words ought not to have a 
retroactive operation unless they are so 
elear, strong and imperative that no other 
meaning can be annexed to them, or un- 
less the intention of the legislature cannot 
be otherwise satisfied.. Every reasonable 
doubt is resolved against a retroactive 
operation of a statute. State ex rel. Mills 
v. Dixon, 68 M 526, 528, 219 P 637. See 
also State ex rel. City of Billings v. Osten, 
91 M 76, 79, 5 P 2d 562. 


Retroactive Legislation 


Our codes recognize retroactive legis- 
lation when it is expressly so declared. 
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State ex rel. Rankin v. District Court, 70 
M 322, 332, 225 P 804. 

A statute which takes away or impairs 
vested rights, acquired under existing 
laws, or creates a new obligation, imposes 
a new duty or attaches a new disability, 
in respect to transactions already past is 
deemed retroactive. Butte & Superior 
Min. Co. v. McIntyre, 71 M 254, 263, 229 
Pere: 

This section is a rule of construction 
and, in the absence of express language, 
giving a statute retroactive effect, it will 
not be so construed. State ex rel. Whit- 
lock v. State Board of Equalization, 100 
M 72, 84, 45 P 2d 684. 


Rules of Civil Procedure 


The giving effect to the service of sum- 
mons provisions of Montana Rules of Civil 
Procedure, Rule 4D(3), when the operative 
facts of the case under Rule 4B(1), to 
which the rule applied, had taken place 
prior to the effective date of the rules as 
provided in Rule 86(a), was not a pro- 
hibited retroactive application of the rules 
within the meaning of this section. State 
ex rel. Johnson vy. District Court of Fourth 
Judicial District, — M —, 417 P 2d 109, 
BAN 

The giving effect to the service of sum- 
mons provisions of Montana Rules of 
Civil Procedure, Rule 4, subd. B, when 
the operative facts of the case to which 
the rule applied had taken place prior to 
the effective date provided in Rule 86(a), 
was not:.a prohibited retroactive applica- 
tion of Rule 4, subd. B, within the provi- 
sions of this section. Weber v. Hydro- 
ponics, Inc., 226 F Supp 117, 118. . 


Taxation of Royalty Interests 


Chapter 140, Laws of 1927, making 
royalty interests in mines and oil wells 
taxable, effective January 1, 1927 (re- 
pealed by Laws 1947, ch. 50) was not 
retroactive, it not expressly being made 
so. Byrne v. Fulton Oil Co., 85 M 3829, 
336, 278 P 514, distinguished in 97 M 
13, "92. 33 P 2d 563. See also Anderson v. 
Sunburst Oil & Refining Co., 89 M 175, 
176, 178, 296 P 1108, and Forbes v. Mia. 
Northern Oil Co., 90 M 297, 298, 2 P 
2d 1018. 
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State ex rel. Blankenbaker v. District 
Court, 109 M 331, 333, 96 P 2d 936; 
Vurlkovich! Wie Tiduatrial Accident Board, 
132 M 77, 314 P 2d 866, 872. 


Collateral References 


Statutes¢-263, 271. 
82 C.J.S. Statutes §§ 414 et seq., 433. 
50 Am. Jur. 492, Statutes, §475 et seq. 


Retroactive application of fireman’s or 
policeman’s pension statutes. 27 ALR 2d 
978. 
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Retrospective operation of statutes re- 
lating to reimbursement of public for fi- 
nancial assistance to aged persons. 29 
ALR 2d 737. 


12-202. 
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Retrospective application of statutes re- 
lating to trust investments. 35 ALR 2d 


991. 


(4) Codes, how construed. The rule of the common law that 


statutes in derogation thereof are to be strictly construed has no application 
to the codes or other statutes of the state of Montana. The codes establish 
the law of this state respecting the subjects to which they relate and their 
provisions and all proceedings under them are to be liberally construed with 
a view to effect their objects and to promote justice. 


History: En. Sec. 4, Pol. C. 1895; re- 
en. Sec. 4, Rev. C. 1907; amd. Sec. 2, Ch. 
4, L. 1921; re-en. Sec. 4, R. C. M. 1921. 
Cal. Pol. C. Sec. 4 


Cross-References 


_ Common law, applicability of, see. 12- 
104. 
Penal statutes, construction, sec. 94-101. 


Change of Venue 


The codes establish the law of this state 
respecting the subjects to which they re- 
late, under this section, and it is for the 
legislature to declare ‘the general spirit 
and policy of the law, and, it having 
spoken on the subject of change of venue 
as provided in section 93-2904, its declara- 
tion is conclusive upon the courts. Shields 
v. Shields, 115 M 146, 154, 1389 P 2d 528. 


Construction of Statutes Adopted from 
Sister States 


* Where Montana adopted a statute from 
a sister state prior to interpretation there- 
of by the highest court of that state, the 
supreme court of this state is not bound 
by the interpretation thereafter placed 
thereon by the foreign state if the reason- 
ing does not appeal to it. State ex rel. 
Kommers v. District Court, 109 M 287, 
291, 96° P20) 271: 


Construing a Statutory Departure from 
the Common Law under This and Other 
Sections on Construction 


Under this section, contention that sec- 
tion 53-201 et seq. (providing for serv- 
ice of process on secretary of state in 
action resulting from automobile accident) 
were in derogation of common law and 
must be strictly construed as unavailable 
to a nonresident plaintiff was untenable. 
The statutes must be liberally construed 
to effect their object. State ex rel. Gal- 
lagher v. District Court, 112 M 253, 264, 
114 P 2d 1047. 

In holding a contract void because the 
impossibility preventing performance was 
due. to the nature of the thing the con- 
tracting company undertook to do, i. e., to 
obtain a yield of gasoline which could 
not, by any means be done, held, as 
agamst appellee’s contention that under 
section 12-103, the common-law rule that 


the promise was enforceable because the 
company knew or had reason to know the 
facts disclosing the impossibility applied, 
that on the contrary, section 13-404, void- 
ing the contract for impossibility and 
declaring the law (section 12-104) and de- 
parting from the common-law rule (sec- 
tion 10704, R. C. M. 1935, since repealed) 
is the only section that could apply. Smith 
Engineering Co. v. Rice, 102 F 2d 492, 
497, 


Effect of Other Holdings 


What the courts may have said touch- 
ing other statutes or in an effort to 
construe provisions similarly clear is not 
convincing when construing a particular 
statute before it. State ex rel. Holeomb v. 
District Court, 54 M 574, 577, 172 P 329. 

The statutory requirements as to exam- 
ining an adverse party before instituting 
an action are simple, direct, and plain, 
so that no recourse need be had to 
similar statutes of other states, and the 
decisions thereon in those states, in order 
to understand them. State ex rel. Hol- 
comb v. District Court, 54 M 574, 577, 
172° P 329. 


Liberal Construction 


Though a statute must be liberally con- 
strued, the court cannot go beyond its 
plain provisions. Harrington vy. Butte, 
Anaconda & Pacific Ry. Co., 36 M 478, 
483, 93 P 640. 

A statute in derogation of the common 
law must be liberally, not strictly, con- 
strued. Anderson v. Wirkman, 67 M 176, 
183, 215 P 224. See also Wall v. ‘Brook- 
man, 72 M 228, 233, 232 P 774; In re 
Connolly’s Estate, 73 M 35, 59, 235 P 408; 
O’Hanion v. Great Northern Ry. Co., 
76 M 128, 141, 245 P 518; Chmielewska 
v. Butte & Superior Min. Co., 81 M 36, 
42, 261 P 616; State ex rel. Hahn v. 
District Court, 83 M 400, 411, 272 P 525; 
State ex rel. Bullard v. District Court, 
86 M 358, 361, 284 P 125; McMullen v. 
Shields, 96 M 191, 199, 29 P 2d 652. 

Under this section and section 94-101, 
the rule that statutes in derogation of the 
common law must be strictly construed 
does not apply to code provisions (in- 
cluding penal), liberal construction be- 
ing the rule as to all; hence, prior deci- 
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sions to the effect that section 15-811, 
relating to the liability of directors of 
corporations for the corporations’ debts 
for failure to file an annual report, being 
penal in character and unknown to the 
common law, must be strictly construed, 
overruled. Continental Supply Co. v. Abell, 
95 M 148, 163, 24 P 2d 133. 

Under the rule laid down by this sec- 
tion, section 91-107 requiring certain 
formalities in execution of a will, must 
be liberally construed respecting the 
method by which the testator makes ac- 
knowledgment of his execution of the will. 
In re Bragg’s Estate, 106 M 132, 140, 
145, 76 P 2d 57, explained in 114 M 
258, 275, 136 P 2d 223. 

The codes establish the law of this state 
respecting the subjects to which they re- 
late and their provisions and all proceed- 
ings under them are to be liberally con- 
strued with a view to effect their objects 
and to promote justice. Corwin v. Bie- 
swanger, 126 M 337, 251 P 2d 252, 253. 


Obstruction of Drainage Ditch 


Where owner had blocked drainage 
ditch so that water overflowed onto plain- 
tiff’s land, court found plaintiff had ade- 


quately shown negligence on the part of — 


the owner and was not required to prove 
a case in trespass or trespass on the case. 
Rhodes v. Weigand, 145 M 542, 402 P 
2d 588. 


Operation and Effect 


The doctrine that a “statute in affirm- 
ance of the common law is to be. con- 
strued as was the rule by that law” would, 
perhaps, be modified by this section. Nel- 
son v. Great Northern Ry. Co., 28 M 297, 
322, 72 P 642. 

The code establishes the law of this 
state respecting the subjects to which it 
relates: Lawrence v. Westlake, 28 M 503, 
506, 73 P 119. See also State v. Newman, 
66 M 180, 190, 213 P 805 and Swords v. 
Occident Elevator Co., 72 M 189, 193, 
232 P 189. 

This section is not inharmonious with 
section 12-103. Conley v. Conley, 92 M 
425, 487, 15 P 2d 922, explained in 214 
F Supp 298, 300. 

In construing a statute the whole act 
must be read together, and where there 
are several. provisions or particulars such 
a construction is to. be. adopted as will 
give effect to~all, if possible. Yurkovich 
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12-203 


v. Industrial Accident Board, 132 M 77, 
314 P 2d 866, 870. 


Termination of Teacher’s Employment 


The requirements of section 75-2401 
with regard to notice of termination of 
employment are not mandatory and need 
not be strictly construed against school 
district in favor of teacher but the act 
should be liberally construed to effect 
general purpose. Eastman v. School Dis- 
trict No. 1, 120 M 63, 180 P 2d 472, 476. 


References 


Humbird v. Arnet, 99 M 499, 44 P 
2d 756; In re Wilson’s Estate, 102 M 
178, 195, 56 P 2d 733; State ex rel. Board 
of County Commrs. of Valley County v. 
Bruce, 106 M 322, 330, 77. P 2a 403; 
Valley County v. Thomas, 109 M 345, 
373, 97 P 2d 345; State ex rel. Langan 
v. District Court, 111 M 178, 180, 107 
P 2d 880; Young v. Waldrop, 111 M 
359, 364, 109 P 2d 59; Butte Miners’ 
Union No. 1 v. Anaconda Copper Min. 
Co., 112 M 418, 433, 118 P 2d 148; General 
Finance Co. v. Powell, 112 M 535, 540, 
118 P 2d 751; MecCarten v. Sanderson, 
111 M 407, 109 P 2d 1108, 1111; State 
ex rel. Sullivan v. District Court, 122 
M 1, 196 P 2d 452, 454; Waggoner v. 
Glacier Colony of Hutterites, 127: - ME 
140, 258 P 2d 1162, 1168; Gaffney v. In- 
dustrial Accident Board, 129 M 394, 287 
P 2d 256, 259; Carlson v. Flathead Coun- 
ty, 130 M 24, 293 P 2d 273, 275; State 
ex rel. Morgan v. Board of Examiners, 
131 M 188, 309 P 2d 336, 338; Hill v. 
City of Billings, 134 M 282, 328 P 2d 
1112, 1114; Miller v. Schrock, 135 M 409, 
340 P 2d 154, 157; Dudley v. Stiles, 142 
M 566, 386 P 2d 342; Jack Long Logging 
Co. v. Pyramid Mountain Lumber, Ince., 
143 M 87, 387 P 2d 712; Schwartz v. 
Inspiration Gold Min. Co., 15 F Supp 
1030, 1034. 


Collateral References 


Statutes€—222, 235. 
82 C.J.S. Statutes §§ 363, 387. 
50 Am. Jur. 395, Statutes, § 384 et seq. 


Strict construction, as penal nature, of 
statute imposing liability for double the 
value of property of decedent embezzled, 
alienated, converted, or the like, before 
granting of administration or letters tes- 
tamentary.' 29 ALR 2d 250. 


(5) Provisions similar to existing laws, how construed. The 


provisions of this code, so far as they are substantially the same as existing 
statutes, must be constried as continuations thereof, and not as new enact- 


ments. 
History: En. Sec. 5, Pol. C. 1895; re-. 


en. Sec. 5, Rev. C. 1907; re-on, See. 5, 


References 


Smith Engineering he v. -HAce, 102 F 
2d 492. 
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82 C.J.S. Statutes § 276. 
50 Am. Jur. 331, Statutes, § 339 et seq. 


Collateral References 
StatutesC-147. 


12-204. (6) Tenure of office preserved. All persons who, at the time 
this code takes effect, hold office under any of the acts repealed, continue to 
hold the same according to the tenure thereof, except those offices which are 
not continued by one of the codes adopted at this session of the legislature, 
and excepting offices filled by appointment. 

History: En. Sec. 6, Pol. C. 1895; re- Collateral References 


en. Sec. 6, Rev. C. 1907; re-en. Sec. 6, R. Officers€—49, 50. 
C. M. 1921. Cal. Pol. C. Sec. 6. 67 C.J.S. Officers §§ 42, 47. 


12-205. (7) Construction of repeal as to certain offices. When any 
office is abolished by the repeal of any act, and such act is not in substance 
re-enacted or continued in this code, such office ceases at the time the code 
takes effect. 

History: En. Sec. 7, Pol. C. 1895; re- 


en. Sec. 7, Rev. C. 1907; re-en. Sec. 7, 
R. C. M. 1921. Cal. Pol. C. Sec. 7. 


12-206. (8) Actions or proceedings not affected by this code. No action 
or proceeding commenced before this code takes effect, and no right ac- 
erued, is affected by its provisions, but the proceedings therein must con- 
form to the requirements of this code as far as applicable. 


Collateral References 


Officers@4. 
67 C.J.S. Officers § 8. 


History: En. Sec. 8, Pol. C. 1895; re- 
en. Sec. 8, Rev. C. 1907; re-en. Sec. 8, R. 
C. M. 1921. Cal. Pol. C. Sec. 8. 


Operation and Effect 


This section does not, in any sense, con- 
stitute a saving clause applicable to stat- 
utes generally. It is, as its very terms sug- 
gest, an emergency measure intended to 


ceedings and the loss of existing rights 
consequent upon the adoption of the par- 
ticular code and extends no further. Con- 
tinental Oil Co. v. Montana Concrete Co., 
63 M 223, 233, 207 P 116. 


Collateral References 


Statutes€—267 (2). 
82 C.J.S. Statutes § 422. 


prevent the abatement of pending pro- 


12-207. (9) Limitations shall continue to run. When a limitation or 
period of time prescribed in any existing statute for acquiring a right or 
barring a remedy, or for any other purpose, has begun to run before this 
code goes into effect, and the same or any limitation is prescribed in this 
code, the time which has already run shall be deemed part of the time pre- 
scribed as such limitation by this code. 


History: En. Sec. 9, Pol. C. 1895; re- 
en. Sec. 9, Rev. C. 1907; re-en. Sec. 9, 
R. C. M. 1921. Cal. Pol. C. Sec. 9. 


Operation and Effect 


The status of a case is not affected by 
the codes of 1895 when. the statute of 
limitations has fully run, unless tolled, 
prior to the time when the codes took 
effect. Wilson v. Pickering, 28 M 435, 
439, 72 P 821. 

An application by an executor for the 
sale of real estate does not fall within the 
provisions of this section and other sec- 
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tions of the code prescribing the time 
within which actions may be brought to 
recover real estate, or the possession 
thereof. In re Tuohy’s Bee 33 M 230, 
246, 83 P 486. 


References 


Guiterman v.. Wishon, 21M 458, 459, 
54 P 566. 


Collateral References 

Limitation of Actions©=6 (11). 

53 C.J.S. Limitations of Actions § 108 
et seq. 


(17) Effect of codes on prior laws. No statute, law or rule is 


continued in force because it is consistent with the provisions of the codes 
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on the same subject, but in all cases provided for by the codes all statutes, 
laws and rules heretofore in force in this state, whether consistent or not 
with the provisions of the codes, unless expressly continued in force by 
them, are repealed and abrogated. This repeal or abrogation does not 
revive any former law heretofore repealed, nor does it affect any right 
already existing or accrued, or any action or proceeding already taken, ex- 
cept as in the codes provided, nor does it affect any private statute not 


expressly repealed. 


History: En. Sec. 17, Pol. C. 1895; re- 
en. Sec. 17, Rev. C. 1907; amd. Sec. 5, Ch. 
4, L. 1921; re-en. Sec. 17, R. C. M. 1921. 
Cal. Pol. C. Sec. 18. 


Operation and Effect 


This section did not repeal the whole of 
the compiled statutes of 1887, or of the 
statutes which were in force, but only 
such statutes as were inconsistent, or 
were not consistent, with the provisions 
of the new codes on the same subject, ex- 
cept where the new codes expressly con- 
tinued the old statutes in force. This 
section could have no effect before July 
1, 1895. Dowty v. Pittwood, 23 M 113, 
pa ay ae ee 


This section does not in any sense con- 
stitute a saving clause applicable to stat- 
utes generally. It is, as its very terms 
suggest, an emergency measure intended 
to prevent the abatement of pending pro- 
ceedings and the loss of existing rights 
consequent upon the adoption of the par- 
ticular codes and extends no further. Con- 
tinental Oil Co. v. Montana Concrete Co., 
63 M 223, 233, 207 P 116. 


References 

Jorgenson v. atare 78 M 477, 489, 254 
P 427. 

Collateral References 


Statutes€-158, 167 (2). 
82 C.J.S. Statutes §§ 293, 307. 


12-209. (18) Certain statutes preserved. Nothing in this code affects 
any of the provisions of any special, local, or private statutes, but such 
statutes are recognized as continuing in force, notwithstanding the pro- 
visions of the codes, except so far as they have been repealed or affected 
by subsequent laws. 

History: En. Sec. 18, Pol. C. 1895; re- 


en. Sec. 18, Rev. C. 1907; re-en. Sec. 18, 
R. C. M. 1921. Cal. Pol. C. Sec. 19. 


12-210. (5521) Construction of the codes with relation to laws passed. 
With relation to the laws passed at the session of the legislative assembly at 
which the political code, civil code, code of civil procedure, and penal code 
are passed, such codes must be eed as though each had been passed 


Collateral References 


Statutes¢—147. 
82 C.J.S. Statutes § 276. 


on the last day of the session. 


History: En Sec. 5160, Pol. C. 1895; 
re-en. Sec. 3553, Rev. C. 1907; re-en. Sec. 
5521, R. C. M. 1921. Cal. Pol. C. Sec. 4478. 


NOTE.—See sections 12-318 to 12-320. 


Creditors’ Rights to Enforce Obligations 
Secured by Lien 


While section 45-115 appeared in the 
civil code, and section 93-6001 in the code 
of civil procedure, both referring to the 
right of creditors to enforce obligations 
secured by lien, they must be deemed to 
have been passed at the same moment of 
time (this section), and it must be pre- 
sumed that it was intended that both 
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should be operative and each should gov- 
ern as to the title in which it is found, 
and courts must construe them together 
and reconcile them, if possible. Barth 
v. Ely, 85 M 310, 322, 278 P 1002. 


References 

Steele v. Gilpatrick, 18 M 453, 454, 45 
P 1089; Dowty v. Pittwood, 23 M 113, 
1165-57 BP 727. 


Collateral References 


Statutes€—253. 
82 C.J.S. Statutes § 404. 


(5522) Construction of the codes with relation to each other. 


With relation to each other, the provisions of the four codes must be con- 
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strued as though all such codes had been. passed at the same monient of 
time, and were parts of the same statute. a 


History: En. Sec. 5161, Pol.” 
re-en. Sec. 3554, Rev. C. 1907; re-en. Sec. 
5522, R. C. M. 1921. Cal. Pol. C. Sec. 4480. 


NOTE.—See sections, 12-318 to 12-320. 


References 


Steele v. Gilpatrick, 18 M 453, 454, 45 
P 1089; State ex rel. Nissler v. Donlan, 
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C. 1895; 


rel. School District No. 


32 M 256, 264, 80 P 244; Brown v. Fos- 
ter, 48 M 114, 119, 135 P 993; State ex 
4 v. McGraw, 
74 M 152, 158, 240 P 812; Barth v. Ely, 
85 M 310, 322, 278 P 1002; State v. 
Zorn, 99 M 63, 67, 41 P 2d 513; State ex 
rel. Walker v. Board of Commrs., 120 M 
413, 187 P 2d 1013, 1015. 


(5525) Conflicting sections of the same chapter—which to pre- 


vail. If conflicting provisions are found in different sections of the same 
chapter, the provisions of the section last in numerical order must prevail, 
unless such construction is inconsistent with the meaning of such chapter. 


History: En. Sec. 5165, Pol. C. 1895; 
re-en. Sec. 3558, Rev. C. 1907; re-en. Sec. 
5525, R. C. M. 1921. Cal. Pol. C. Sec. 4484. 


Application of Rule 


The rule enunciated by this section, 
that when conflicting provisions are found 
in different sections of the same chapter, 
those of the last in numerical order 
must prevail, has no application where 
the sections were passed at different 
times. State v. Zorn, 99 M 63, 65, 41 P 
2d 513. 


Inadvertent Clause 


Where a clause seems to have crept 
into the body of an act as the result of 
misconception or ill-advised amendment, 
and it cannot be given effect without 
violence to the clear and plain intent of 
the law, considered in its entirety, it 
must be regarded as an inadvertence, and 
as not militating against the legislative 
intent. State ex rel. Seres v. District 
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Court, 19 M 501, 506, 48 P 1104; State ex 
rel. Kehoe v. Stromme, 49 M 25, 28, 139 
P 1002; State ex rel. Eagye v. Bawden, 
51 M 357, 364, 152 P 761. 


Legislative Intent 


The circumstance that a section of an 
act is the last word upon the subject is 
not sufficient to prevail over all other 
provisions of the act indicating a differ- 
ent legislative intent. State ex rel. Ke- 
hoe v. Stromme, 49 M 25, 28, 139 P 1002. 


References 


State ex rel. Aachen & Munich Fire 
Ins. Co. v. Rotwitt, 17 M 41, 49, 41 P 
1004; State v. Courtney, 27 M 378, 384, 71 
P 308; In re Scheuer’s Estate, 31 M 606, 
617, 79 P 244; State ex rel. Nissler v. 
Donlan, 32 M 256, 264, 80 P 244; Clark 
v. Maher, 34 M 391, 400, 87 P 272; Morse 
v. Granite County, 44 M 78, 96, 119 P 
286. 


(5526) Repeal of repealed statutes. The repeal of any statute 


or part of a statute heretofore repealed must not be so construed as a 
declaration, express or by implication, that such statute or part of a statute 
has been in force at any time subsequent to such first repeal. 


History: En. Sec. 5180, Pol. C. 1895; 
re-en. Sec. 3560, Rev. C. 1907; re-en. Sec. 
5526, R. C. M. 1921. Cal. Pol. C. Sec. 4504. 


References 


Dowty v. Pittwood, 23 M 113, 117, 57 
P 727; State v. Bradshaw, 53 M 96, 100, 
161 P 710. 


12-214. 


Collateral References 


Statutes¢-169. 
82 C.J.S. Statutes § 307. 


Applicability of constitutional require- 
ment that repealing or amendatory stat- 
ute refer to statute repealed or amended, 
to repeal or amendment by implication. 5 
ALR ‘2d 1270. 


(5528) Arrangement of codes not indicative of legislative in- 


tention—annotations not part of statutes. The arrangement and classifica- 
tion of the several parts of said codes have been made for the purpose of 
convenience and orderly arrangement, and therefore no implication or pre- 
sumption of a legislative construction is to be drawn therefrom, nor shall 
annotations be deemed any part of the statutes. 
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ARRANGEMENT AND CONSTRUCTION 


History: En. Sec. 5182, Pol. ©. 1895; 


re-en. Sec. 3562, Rev. C. 1907; re-en. Sec. 


5528, R. C. M. 1921. 


Operation and Effect 


The division of the codes. into parts, 
titles, chapters, articles, and sections is a 
mere device for convenience, and no im- 
plication or presumption of a legislative 
construction is to be drawn therefrom. 
Brown v. Foster, 48 M 114, 119, 135 P 
993. 


References 
Campana v. Calderhead, 17 M 548, 549, 


12-215. 


12-215 


_ 44 _P 83; Chicago Title & Trust Co. v. 
.O’Marr, 18 M-568, 578, 46 P 809, 47 P 4; 
Mutual Benefit Life Ins. 


Co. v. Winne, 
20 M 20, 35, 49 P 446; Kimpton v. Jubilee 
Placer Min. Co., 22 M 107, 108, 55 P 
918; Dowty v. Pittwood, 23 M ig: Lia, 
yi ’p 727; State ex rel. McGinniss Vv. 
Dickinson, "26 M 391, 394, 68 P 468; Stad- 
ler v. City of Helena, 46 M 128, 132, 127 
P 454; State ex rel. Brandegee v. Clem- 
ents, 52 M 57, 59, 155 P 271; State ex rel. 
Wooten v. District Court, 57 M 517, 524, 
189 P 233; State ex rel. Houston v. Dis- 
trict Court, 61 M 558, 567, 202 P 756. 


(8776) Meaning of words. Whenever the meaning of a word 


or phrase is defined in any part of this code, such definition is applicable to 
the same word or phrase wherever it occurs, except where a contrary in- 


tention plainly appears. 


History: En. Sec. 4661, Civ. C. 1895; 
re-en. Sec. 6223, Rev. C. 1907; re-en. Sec. 
8776, R. C. M. 1921. Field Civ. C. Sec. 
2000. 


Beer 


The definition of beer in section 4-302 
was applicable throughout the State 
Liquor Control] Act (4-101 et seq.). Fletch- 
er v. Paige, 124 M 114, 220 P 2d 484, 485, 
19 ALR 2d 1108. 


References 
Pittsmont Copper Co. v. O’Rourke, 49 


M 281, 292, 141 P 849; In re Trepp’s 
Estate, 71 M 154, 162, 227 P 1005; 
State ex rel. School District No. 4 v. 
McGraw, 74 M 152, 158, 240 P 812; State 
ex rel. Freebourn v. Merchants’ Credit 
Service, Inc., 104 M 76, 101, 66 P 2d 337; 
Rieckhoff v. Woodhull, 106 M 22, 30, 
75 FP 2d. 56, 


Collateral References 


Statutes@-188. 
82 C.J.S. Statutes § 329 et seq. 


CHAPTER 3 


REVISED CODES OF MONTANA 1947, 


Section 12-301. 
code commissioner. 
12-302. 
office. 
Code, how 
ences. | 
Historical notes. 
Annotations. 


12-303. 


12-304. 
12-305. 
12-306. 

and recommendations. 
12-307. 

tion of work. 
12-308. 


CODIFICATION AUTHORIZED 


Codification of existing laws of Montana authorized—court to appoint 
Advisory board—appointment—duties—meetings—vacancies—oath of 


cited—contents—form—arrangement—index—cross-refer- 


Authority of commissioner and commission as to revision, arrangement 
Consultation with justices of the supreme court—date fixed for comple- 


Facilities furnished code commissioner and advisory commission—type, 


page arrangement and plan of other state codes to be examined. 


12-309. 
12-310. 
12-311. 
12-312. 
12-313. 
12-314. 
12-315. 
12-316. 
12-317. 
12-318. 
12-319. 


Payment to publishers. 
Bond of publisher. 
Distribution of codes. 


Effect of act. 


11 


Compensation of code commissioner and advisory board. 

Contract for publication of codes. 

Contract—to whom let—delivery of codes. 

Time for performance of contract. 

Specifications as to number of volumes, type, paper, binding, ete. 
Publisher to supply for future demands. 


Elimination of separate ole: from Revised Codes of Montana, 1947. 


12-301 CODES AND LAWS 


12-320. Meaning of words “code” or “codes.” 

12-321. Appointment of code commissioner. 

12-322. Appointment in case of vacancy—oath. 

12-323. Duty of code commissioner. 

12-324. Modifications of original act. 

12-325. Index and tables of comparative sections. 

12-326. References to standard legal publications. 

12-327. Salary of code commissioner. 

12-328. Term of office. 

12-329. Construction of act. 

12-330. Revised Codes of Montana 1947 adopted as law. 

12-331. Changes in language or arrangement legalized. 

12-332. Omissions from code—inaccuracies—effect. 

12-332.1. Supreme court to control supplements and replacement volumes. 

12-333. Adoption of Replacement Volumes 3 and 4 as prima facie the laws of 
Montana—citation. 

12-334. Omissions—inaccuracies—effect. 

12-335. Adoption of Replacement Volumes 2 and 5 as prima facie laws of 
Montana—citation. 

12-336. Omissions—inaccuracies—effect. 

12-337. Adoption of Replacement Volumes 1 and 9. 

12-338. Omissions—inaccuracies—effect. 

12-339. Adoption of Replacement Volumes 3 and 4. 

12-340. Omissions—inaccuracies—effect. 

12-341. Adoption of Replacement Volumes 6 and 7. 

12-342. Omissions—inaccuracies—effect. 

12-343. Adoption of Replacement Volume 5. 

12-344. Omissions—inaccuracies—effect. 


12-301. Codification of existing laws of Montana authorized—court to 
appoint code commissioner. The supreme court of the state of Montana is 
hereby authorized and directed to appoint, not later than the first day of 
July, 1945, a competent and qualified person as code commissioner, to com- 
pile, revise and codify and recodify all of the laws of the state of Montana 
of a permanent and general nature, including the Revised Codes of Montana 
1935 and the session laws of the twenty-fourth, twenty-fifth, twenty-sixth, 
twenty-seventh, twenty-eighth, twenty-ninth and thirtieth legislative as- 
semblies of the state of Montana, as the same may be in force and effect at 
the time of the final completion of said compilation and revision as herein 
directed, and also the session laws of any special session of the legislative 
assembly of the state of Montana that may have concluded its labors here- 
tofore in the period 1935-1945 or that may be held prior to the date of said 
completion, including all initiative measures and all constitutional amend- 
ments adopted by the people, and all other acts and parts of acts which 
have not been repealed either by the legislative assembly or by the vote of 
the people of Montana, or the qualified electors among them, and which have 
not been adjudged unconstitutional and void by the supreme court of the 
state of Montana. 


History: En. Sec. 1, Ch. 184, L. 1945. repealed by implication in the Revised 

Codes of 1935 did not re-enact or make 
Effect of Revised Codes of 1935 such law valid, State v. Holt, 121 M 459, 
The inclusion of a law which had been 194 P 2d 651, 657. 


12-302. Advisory board—appointment—duties—meetings—vacancies— 
oath of office. The supreme court of Montana is further authorized and 
directed to appoint, not later than ten (10) days from and after the ap- 
pointment of said code commissioner, and with his advice, an advisory 
board, to counsel, assist and with the justices of the supreme court, super- 
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vise said compilation, revision and codification, said advisory board hereby 
created to consist of three members of the bar of Montana, one of whom 
may, if possible, be a district judge, and one a member of the law faculty of 
the school of law of the university of Montana, who are found by the court 
to be competent, qualified, interested and ready to serve actively in consult- 
ing with, aiding and advising the said code commissioner in the complete 
and proper discharge of his duties to the end of accomplishing the revision 
and codification of the laws of Montana herein ordered, in the most 
thorough, accurate and orderly manner possible, and to produce revised 
codes in text and format of ready utility to the legislative assembly, the 
courts, legal profession, public officers, and the citizens of the state. Said 
advisory board shall meet in session with said code commissioner not less 
than four (4) times in the year 1945, and not less than four (4) times in 
the year 1946, each session to be of not more than twelve (12) days’ dura- 
tion at each of said times. In the event of vacancy in the office of code 
commissioner or on the advisory board, the supreme court shall appoint a 
successor possessing the same qualifications, and from the same group 
when the vacancy occurs on the advisory board. The code commissioner 
and the advisory board members shall subscribe and file the constitutional 
oath of office and organize promptly. All of said appointees may be re- 
ferred to as commissioners. Said officials shall invite comments from 
members of the legislative assembly, the bar, and public officers of Montana, 
and its subdivisions as to defects to be remedied, or on other matters re- 
lated to the undertaking. 


History: En. Sec. 2, Ch. 184, L. 1945. NOTE.—The advisory board was dis- 
pensed with by Sec. 9, Ch. 266, Laws 1947 
(12-329 of this code.) 


12-303. Code, how cited—contents—form—arrangement—index—cross- 
references. The laws to be revised, compiled and arranged by said code 
commissioner and advisory board shall be known and designated as the 
Revised Codes of Montana 1947. Said revision, compilation and codification 
of laws, when completed and certified to by said code commissioner and said 
advisory board, shall constitute the official and authorized codes of law of 
the state of Montana and may, for all purposes, be cited by the name “Re- 
vised Codes of Montana, 1947,” or by the abbreviation “R. C. M. 1947.” 

The compilation of said codes shall contain an historical statement on 
the origin, development and relationship of the laws, compiled statutes 
and codes of Montana, together with a table of cases of the supreme court of 
Montana dealing with the history, validity, and effect of any codification. 
In addition it shall also contain a copy of the magna charta, the declaration 
of independence, the treaty of purchase and cession of Louisiana territory, 
the constitution of the United States, as amended, the organic act of the 
territory of Montana, the Enabling Act, the constitution of Montana, and 
the laws of Congress relating to the authentication of laws and records, 
together with the indices hereinafter required. 

The commissioner, advisory board, and justices of the supreme court 
shall determine the form and arrangement of the codes and shall make a 
new, complete, thorough and accurate working index of the contents of 
each part or volume thereof, and, in addition, a consolidated index. The 
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index must be alphabetically arranged, following as near as possible the 
standard alphabetical classification of law subject titles, and shall be care- 
fully and thoroughly cross-indexed, and the index shall be of sufficient 
particularity to refer clearly to the subject matter of each section contained 
in such codes and the general laws. Ample cross-references shall also be 
supplied but shall not be used to eliminate detailed direct indexing. 

History: En. Sec. 3, Ch. 184, L. 1945. fied by Secs. 4 and 5, Ch. 266, Laws 1947 


NOTE.—Requirements of this section (12-324 and 12-325 of this code). 
and sections 12-304 to 12-306 were modi- 


12-304. Historical notes. It shall be the duty of the code commission- 
er and said advisory board to include in the Revised Codes of Montana 1947, 
under each section, a note clearly printed, showing original date of enact- 
ment of said section and its complete legislative history; and the said 
revisers may use all the historical notes which now appear in the Revised 
Codes of Montana 1935, and which are shown to be true, and to supplement. 
the same. References to comparable sections of the codes of California from 
which said sections are taken shall show the original section of the Cali- 
fornia codes applicable and, also, the comparable section under the latest 
official revision of the codes and laws of the state of California. 


The compilation shall also contain tables of special, private or local 
laws relating to subjects other than claims and a table of acts of Congress 
relating, specifically to the state of Montana, its territory, streams and 
domain, and a table of any law or laws of the state found to have been 
omitted from any prior codification, and believed to be in force.. 


History: En. Sec. 4, Ch. 184, L. 1945. NOTE.—See note to section 12-303. 


12-305. Annotations. Said codes shall be annotated so as to show by a 
proper and appropriate reference all the decisions of the supreme court of 
Montana, construing, commenting upon or in any way referring to the sec- 
tions of the constitution of the United States, the constitution of Montana 
and the sections of said codes and the general laws of Montana, up through 
the 30th day of June 1947, and said annotations shall appear in chrono- 
logical order and clearly show the year of the said decisions of the supreme 
court; and the said annotations shall also include the decisions under any 
other statute or statutes similar to the section under which annotations are 
made. Such annotations shall contain the names of the plaintiffs and de- 
fendants, the number of the volume and page of the report containing such 
decisions in the Montana reports or other reports and also a brief but 
clear statement of the holding of the case, with particular reference to the 
particular section of the codes, laws or constitutions. So far as possible, the 
code commissioner shall include appropriate references to the opinions of 
the attorney general which construe or apply provisions of the law. The 
index volume shall also contain a table of parallel section numbers for the 
Revised Codes of 1895, 1907, 1921, 1935 and 1947, and a table of session 
laws covering all sessions of the assembly from 1895 to date, and a table 
showing the number, date and duration of sitting and place of sitting of 
each territorial legislature and of each legislative assembly, for Montana. 


History: En. Sec. 5, Ch. 184, L. 1945. NOTE:—See note to section 12-303. 
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12-306. Authority of commissioner and. commission as to revision, ar- 
rangement and recommendations. In compiling said codification and re- 
vision of the laws of Montana hereby authorized, the said commissioner, ad- 
visory board and justices shall have authority to determine the form and 
arrangement of the codes, to rearrange the parts, chapters and sections 
thereof, and to make appropriate and descriptive designations, numbers and 
titles for such parts, chapters and sections. 


The commissioners shall note all inconsistencies, ambiguities, omissions, 
contradictions and imperfections in the several sections of the codes and 
shall prepare new sections for the purpose of correcting and reconciling all 
inconsistencies, ambiguities, omissions, contradictions and imperfections, and 
shall submit such proposed new sections by way of bills to be introduced 
during the thirtieth legislative assembly, and also make such other and 
further proposals by way of prepared. bills, as the said commissioners shall 
deem necessary, proper, or advisable, including proposals for new matter, 
or changes in the law, or adopting of new laws, including laws prepared oe 
the commissioners, or uniform laws prepared by the commissioners on uni- 
form laws. The commissioners shall submit a printed report of their work, 
together with recommendations to the justices of the supreme court, the 
governor, and the members elect of the thirtieth legislative assembly Berore 
December 15, 1946. 


The commissioners shall have authority to correct the spelling, punctu- 
ation and grammatical construction, wherever required by good literary 
practice. The commissioners shall have authority to paragraph the material 
in code sections, in accordance with the rules of paragraphing and in order 
-to make more easily readable, sections now appearing in solid, consecutive 
type lineage. This act shall not be construed as giving the said commission- 
er and the said advisory board the power or authority to change, modi- 
fy or make any law or laws, but only as giving power and authority to 
complete a full revision and compilation of the laws of the state of 
Montana, and to make the recommendations herein provided. 


History: En. Sec. 6, Ch. 184, L. 1945. NOTE.—See note to section 12-303. 


12-307. Consultation with justices of the supreme court—date fixed for 
completion of work. The commissioner and the advisory board shall at all 
times consult the justices of the supreme court of Montana and make avail- 
able to said justices their plan of work, the progress of the work, proposed 
‘changes where permitted hereby, plan of arrangement and section num- 
bering of the codes, indexing, number of volumes and proposals for publi- 
cation of the volumes and binding thereof. 


The code commissioner and the said advisory board shall complete the 
entire work required by this act and possible of completion by December 
31, 1946, on such date. Any work necessarily to be performed after such 
date, and to include the laws passed and approved during the thirtieth 
legislative assembly or any special session of the assembly during the two- 
year period 1945 and 1946, shall be the subject of legislation by the thir- 
tieth legislative assembly, but the appointment of the code commissioner 
and the advisory board shall continue until and throughout the final com- 


15 


12-308 ; CODES AND LAWS 


pletion and publication of the codes under such further terms as the 
thirtieth legislative assembly shall prescribe. : 
History: En. Sec. 7, Ch. 184, L. 1945. 


12-308. Facilities furnished code commissioner and advisory commis- 
sion—type, page arrangement and plan of other state codes to be ex- 
amined. The secretary of state of the state of Montana shall furnish to the 
code commissioner and the advisory commission, without charge, four 
(4) sets each of the Revised Codes of 1895, the Revised Codes of 1907, the 
Revised Codes of 1921, and of the Revised Codes of 1935, and four (4) sets 
of all the session laws of the state of Montana, bound or unbound, and 
two (2) sets, bound, or unbound, of the Montana reports. The state board 
of examiners shall furnish the code commissioner and said advisory com- 
mission with adequate and well-equipped offices for their work adjacent to 
the state law library, and said commissioners shall have unobstructed ac- 
cess to the state law library, and the books and records of the office of 
secretary of state which may be necessary or convenient to the prosecu- 
tion of the work. The said commissioners shall also be provided with 
the necessary paper, stationery and cards, typewriters, and dictating 
equipment, filing cases, cabinets and boxes, as shall be necessary, provided 
that all thereof shall remain the property of the state of Montana and shall 
be returned to the state board of examiners upon completion of the work. 
The commissioners shall have power to employ such clerical and steno- 
graphic assistance as may be necessary. 

The code commissioner and the advisory board shall make careful ex- 
amination of the codes of several states with a view to selecting type, page 
arrangement and plan, indexing and outlining, binding of volumes, size and 
convenience of handling volumes, which shall result in the best possible 
production of codes for Montana. 

History: En. Sec. 8, Ch. 184, L. 1945. 


12-309. Compensation of code commissioner and advisory board. The 
code commissioner shall be paid for the performance of the work herein 
specified with the sum of five thousand ($5,000.00) dollars for each of 
the years 1945 and 1946, and said payments shall be made monthly and 
prorated from the time of the appointment of the commissioner until the 
payment on December 31, 1946. The members of the advisory commission 
shall be paid a per diem of twenty-five ($25.00) dollars per day plus the 
necessary and reasonable travel, hotel and other expenses directly in- 
cidental to the performance of their duties, and their claims therefor 
‘shall be paid through the state board of examiners, on approval by the 
chief justice of the supreme court of Montana, or, in his absence, any 
justice of said court, as presented from time to time. 

History: En. Sec. 9, Ch. 184, L. 1945. 


12-310. Contract for publication of codes. As soon as the code com- 
missioner and advisory board created by sections 12-301 to 12-309, shall 
have completed the codification of the Revised Codes of Montana of 1947, 
and the copy of same is ready for the printer, the state purchasing agent 
shall call for bids for the printing and binding of said codes, and the 
state board of examiners is hereby authorized to contract for the printing, 
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binding and delivery thereof. Said contract shall be advertised and let in 
the same manner provided by law for the letting of contracts for said 
printing. 

History: En. Sec. 1, Ch. 43, L. 1947. 


12-311. Contract—to whom let—delivery of codes. The state board of 
examiners shall contract for the publication of said work on the terms most 
expeditious and advantageous to the state. The contract shall specify that 
a definite number of sets of said code shall be printed and delivered to the 
secretary of state of the state of Montana, for the purpose of distribution as 
hereinafter provided. The board may exercise its discretion as to the 
number of sets of said code which shall be printed and delivered to the 
state, taking into consideration the cost and necessity for the same. Pro- 
vided, however, that the contract shall not call for more than one thousand 
sets of said code. | 

History: En. Sec. 2, Ch. 43, L. 1947. 


12-312. Time for performance of contract. The state board of ex- 
aminers shall fix the time to be allowed for the completion of the work, and 
the performance of said work within the time so fixed shall constitute a part 
of the terms of the contract. 

History: En. Sec. 3, Ch. 43, L. 1947. 


12-318. Specifications as to number of volumes, type, paper, bind- 
ing, etc. The code commissioner and advisory board hereinbefore referred 
to shall, after conference of approval by the justices of the supreme 
court, designate the number of volumes into which said code shall be 
divided, the style and size of type to be used, the quality of paper and 
binding and any other specifications necessary to ensure the efficient per- 
formance of the printing contract. 

History: En. Sec. 4, Ch. 43, L. 1947. 


12-314. Publisher to supply for future demands. The contract shall 
require the publisher to keep on hand for sale at a reasonable price to be 
fixed by the state board of examiners, a sufficient number of copies of said 
codes to supply all demands for the same for private use in the state of 
Montana for a period of ten years, and also to supply all future demands of 
the state of Montana for the same period. 

History: En. Sec. 5, Ch. 43, L. 1947. 


12-315. Payment to publishers. Whenever the secretary of state of the 
state of Montana shall issue his certificate that he has received all of the 
codes, printed and bound in accordance with said contract, the state audi- 
tor is hereby directed to draw his warrant in favor of the publishers of 
said code for the amount of money due under the said contract, and the 
state treasurer is hereby authorized to pay said warrant out of any moneys 
in his hands appropriated for said purpose by the legislature. The state 
board of examiners is also hereby authorized in its discretion to advance 
to the publishers of said work partial payments upon said contract dur- 
ing the progress of the work, whenever in its judgment the making of 
such advance is necessary and proper to promote the progress of said 
publication. All payments of expenses incident to the publication and 
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distribution, not made to the publisher, shall be made as authorized 
and directed by the state board of examiners. 
History: En. Sec. 6, Ch. 43, L. 1947. 


_ 12-316. Bond of publisher. The publisher to whom said contract is 

awarded must execute to the state of Montana a good and sufficient bond to 

be approved by the state board of examiners in the sum of ten thousand 

dollars ($10,000) conditioned for the faithful performance of said contract. 
History: En. Sec. 7, Ch. 43, L. 1947. 


12-317. Distribution of codes. The secretary of state, upon receipt of 
said published codes, shall distribute the same, or so many of them as 
may be necessary, in the following manner, to wit: 

To each department of the state government of Montana, one (1) copy. 

To the code commissioner and each member of the legislative assembly, 
one (1) copy upon the payment to the state of Montana by the code com- 
missioner and by any member of the legislature receiving such copy, the 
actual cost price thereof to the state; provided further, that any member 
of the legislature desiring a copy must make application during his term 
of office and not more than one (1) copy shall be distributed to each mem- 
ber. 

To the state law library, two (2) copies. 

To the library of Congress, two (2) copies. 

To the state historical and miscellaneous library, one (1) copy. 

To the state law librarian, for the purpose of exchanges with libraries, 
universities and other institutions, such number of copies, not to exceed 
one hundred (100) as may be required by him. 

To each of the component institutions of the university of Montana, 
one (1) copy. 

To each of the United States district judges for the district of Montana, 
and to each of the judges of the supreme and district courts of Montana, 
one (1) copy. 

To the county clerk of each county, three (3) copies for the use of the 
various county officials. 

To each county attorney, and to each clerk of the district court, one (1) 
copy. 

The secretary of state may further distribute the Revised Codes of 
Montana of 1947, at his discretion, to other departments of government not 
herein enumerated when the same are deemed absolutely necessary, and 
may exchange new sets for worn out sets when the latter are returned to his 
office. The copies of said codes distributed under the provisions of this sec- 
tion, shall remain the property of the state or county office or department 
to which they are delivered; provided, however, that copies of the code 
purchased by the code commissioner or by any member of the legislative 
assembly of Montana shall become the personal propery of the person or 
persons paying the cost thereof to the state. 


History: En. Sec. 8, Ch. 43, L. 1947; 
amd. Sec. 1, Ch. 75, L. (1951. 


12-318. Elimination of separate codes from Revised Codes of Montana, 
1947. On and after the date when the Revised Codes of Montana, 1947; are 
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compiled and certified by the code commissioner and advisory board as re- 
quired by section 12-303, the four separate codes of law of the state of 
Montana now designated in the Revised Codes of Montana of 1935 as the 
“political code,” “civil code,” “code of civil procedure” and “penal code” 
and all acts amendatory thereof or supplemental thereto, shall no longer 
comprise separate and distinct codes of law, nor shall they be cited or des- 
ignated as such, but the same shall constitute a single unified and con- 
tinuous body of law to be known and cited as the “Revised Codes of Mon- 
tana, 1947,” or by the abbreviation “R. C. M. 1947” and by the titles and 
section numbers into which said code shall be arranged by the code 
commissioner and advisory board. 
History: En. Sec. 1, Ch. 50, L. 1947. 


12-319. Effect of act. The merger and consolidation of said four 
codes into one, as provided in this act, shall in no manner change, diminish 
or affect any right, obligation or duty existing at the time said merger and 
consolidation become effective. The Revised Codes of Montana of 1935 and 
all acts amendatory thereof and supplemental thereto, shall continue in 
full force and effect until the Revised Codes of Montana, 1947, are com- 
piled and certified as provided by this act or by any subsequent act of 
the legislative assembly. 

History: En. Sec. 2, Ch. 50, L. 1947. 


12-320. Meaning of words “code” or “codes.” When used in any statute 
or law of Montana which has been or may hereafter be transferred and 
incorporated into the “Revised Codes of Montana, 1947,” the word or words 
“eode,” “codes,” “this code,” “the code,” or “the codes” shall be deemed 
and construed to have reference to the entire body of law of Montana, both 
civil and criminal, save only in those instances where it appears from their 
context and history, that said word or words were originally intended to 
have reference only to the penal code of Montana as enacted in 1895, or to 
acts amendatory thereof or supplementary thereto, in which case said word 
or words shall be construed accordingly. 

History: En. Sec. 3, Ch. 50, L. 1947. 


12-321. Appointment of code commissioner. The supreme court of the 
state of Montana is hereby authorized and directed, not later than thirty 
(80) days after the passage and approval of this act, to appoint a compe- 
tent and qualified person as code commissioner of Montana, who shall per- 
form the duties imposed on him by this act, subject to the general super- 
vision of the justices of the supreme court. 

History: En. Sec. 1, Ch. 266, L. 1947. 


12-322. Appointment in case of vacancy—oath. In the event of a 
vacancy in the office of code commissioner the supreme court shall appoint 
a successor possessing the same qualifications. The code commissioner shall 
subscribe and file the constitutional oath of office. 

: 28 En. Sec. i Ch. 266, LL 1947, 


12- 323, Duty of code commissioner. It shall be ane duty of the code 
commissioner to complete the codification and proofreading of the Revised 
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Codes of Montana of 1947 now in process of preparation, in accordance with 
the requirements of sections 12-301 to 12-309 as modified by this act. 
History: En. Sec. 3, Ch. 266, L. 1947. 


12-324. Modifications of original act. The following modifications in 
the requirements of sections 12-801 to 12-809 are hereby made and the 
code commissioner is hereby authorized to. eliminate from the Revised Codes 
of Montana of 1947 the following matters now specified in said sections: 

(a) An historical statement and table of cases dealing with the history, 
validity and effect of codification. 

(b) The re-examination of historical notes in the 1935 codes and the 
addition of references to comparable California sections. 

(c) The preparation of tables of special, private or local laws relating 
to subjects other than claims, and a table of acts of Congress relating 
specifically to the state of Montana, its territory, streams and domain and 
a table of any law or laws of the state found to have been omitted from 
any prior codification and believed to be in force. 

(d) References to the opinions of the attorney general except in those 
cases where the attorney general has held an act unconstitutional or no 
longer operative. 

(e) The noting of all inconsistencies, ambiguities, omissions, contra- 
dictions and imperfections in the several sections of the codes and the 
preparation of new sections for the purpose of correcting and reconciling 
the same, together with proposals for adoption of new laws including laws 
prepared by commissioners on uniform laws. That in lieu of the require- 
ments specified in this subsection the code commissioner shall be required 
to submit only the laws already prepared by the present commissioner and 
advisory board created by section 12-302 and which are referred to in their 
report to this legislative assembly. 

(f{) The inclusion of the treaty of purchase and cessation [cession] 
of the Louisiana territory. 

History: En. Sec. 4, Ch. 266, L. 1947. 


12-325. Index and tables of comparative sections. The requirements for 
separate indexes for each volume of the code is hereby modified to require 
only the preparation of a complete general index which, together with the 
tables of comparative sections, contained in the 1935 code and a table of 
comparative sections of the 1985 and 1947 codes and the session laws 
since 1937, shall constitute a single volume. 

_ History: En. Sec. 5, Ch. 266, L. 1947. 


12-326. References to standard legal publications. The commissioner 
is hereby authorized to insert in the new code references to standard 
legal publications provided that such references can be procured without 
expense to the state. , 

History: En. Sec. 6, Ch. 266, L. 1947. 


12-327. Salary of code commissioner. The code commissioner shall be 
paid for the performance of his duties a monthly salary of four hundred 
($400.00) dollars, payable monthly. 

History: En. Sec. 7, Ch. 266, I. 1947. 
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12-328. Term of office. The term of office of the code commissioner 
shall extend from the date of his appointment until the completion of the 
Revised Codes of Montana of 1947, including the proofreading thereof, but 
not later than December 31, 1948. . 
History: En. Sec. 8, Ch. 266, L. 1947. 


12-329. Construction of act. It is hereby declared that this act shall not 
amend or make any changes in or modifications of said sections 12-301 to 
12-309, except the specific changes and modifications contained in this act 
/and except also that the powers and duties of the code commissioner and 
advisory board appointed under the provisions of said sections shall cease 
upon the appointment of the code commissioner provided for by this act. 

History: En. Sec. 9, Ch. 266, L. 1947. NOTE.—Part of this section which re- 
lates to appropriation of money is omitted. 

12-330. Revised Codes of Montana 1947 adopted as law. The Revised 
Codes of Montana, 1947, in nine volumes as compiled, numbered and ar- 
ranged by the code commissioners appointed by authority of sections 12- 
3801 to 12-809 and sections 12-321 to 12-329, and as certified to by said 
code commissioners are hereby, as to both form and substance, approved, 
legalized and adopted as the laws of Montana now in force and effect and 
the same are hereby declared to constitute the laws of Montana now in 
force and effect except such laws as may be adopted by the thirty-second 
session of said legislative assembly and except such laws as were adopted 
by the thirty-first session of said legislative assembly. 


History: En. Sec. 1, Ch. 4, L. 1951. 


Curing of Defective Titles of Acts 


Since chapter 84 of the 1937 Session 
Laws (Montana Retail Liquor License 
Act) was incorporated without reference 
to the original title in the Revised Codes 
of Montana 1947, as section 4-420, and 
the Revised Codes of Montana 1947 were 
approved, legalized and adopted by the 


legislature under this section, any defect 
or omission in the title of the 1937 law 
was thereby cured. State v. Garcia, 132 
M 600, 319 P 2d 962, 963. 


Collateral References 


Legislative adoption of compiled or re- 
vised statutes as giving effect to former 
repealed or suspended revisions included 
therein. 12 ALR 2d 423. 


12-331. Changes in language or arrangement legalized. All changes 
made by said code commissioners in the language or arrangement of any 
law of the state now embodied in said codes and all additions of new sec- 
tions made by said commissioners to said code, are hereby legalized, ap- 
proved and given validity. 

History: En. Sec. 2, Ch. 4, L. 1951. 


12-332. Omissions from code—inaccuracies—effect. Nothing herein 
contained shall be deemed as invalidating or in any manner affecting the 
legality of any act or thing heretofore or hereafter done by authority of any 
enactment which is not included in said Revised Codes of Montana, 1947; 
and nothing herein contained shall affect the existence, validity, or en- 
forcement of any act, enactment, or title thereof, statute, or code section, 
omitted from, or erroneously, or inaccurately set forth in said revision. 
. History: En. Sec. 3, Ch. 4, L. 1951. 


12-332.1. Supreme court to control supplements and replacement vol- 
umes. The supreme court of the state of Montana is hereby authorized 
and directed to supervise and control the publication of all supplements 
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to. the Revised: Codes. of Montana of 1947, as to form, and to determine 
from time to time. whether or. not. any. volume should be replaced and 
when such replacement shall be had. 

History: En. Sec. 1, Ch. 304, L. 1967. 


12-333. Adoption of Replacement Volumes 3 and 4 as prima facie 
the laws of Montana—citation. Replacement Volumes Number 3 and Num- 
ber 4 of the Revised Codes of Montana of 1947, as published by the pub- 
lishers and distributors of said Revised Codes of Montana of 1947, are 
hereby, as to both form and substance, approved, legalized and adopted as 
prima facie the laws of Montana now in force and effect with respect to the 
titles and subjects covered thereby. The sections of said replacement vol- 
umes may be cited as sections of the Revised Codes of Montana of 1947 with- 
out reference to the session laws which enacted new matter or to the 
session laws which have amended the sections of the Revised Codes of 
Montana of 1947, as included in the original compilation of the Revised 
Codes of Montane of 1947. | 

History: En. Sec. 1, Ch. 8, L. 1955. 


12-334. Omissions — inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality 
of any act or thing heretofore or hereafter done by authority of any en- 
actment which is not included in said replacement. volumes and nothing 
herein contained shall affect the existence, validity, or enforcement of any 
act, enactment, or title thereof, statute, or code section, omitted from, or 
erroneously, or incorrectly set forth in said replacement volumes. 7 

History: En. Sec. 2, Ch. 8, L. 1955. 


12-335. Adoption of Replacement Volumes 2 and 5 as prima facie laws 
of Montana—citation. Replacement Volumes Number 2 and Number 5 
of the Revised Codes of Montana of 1947 as published by the publishers 
and distributors of said Revised Codes of Montana of 1947 are hereby, as 
to both form and substance, approved, legalized and adopted as prima 
facie the laws of Montana now in force and effect with respect to the titles 
and subjects covered thereby. The sections of said replacement vol- 
umes may be cited as sections of the Revised Codes of Montana of 1947 
without reference to the session laws which enacted new matter or to the 
session laws which have amended the sections of the Revised Codes of 
Montana of 1947 as included in the original compilation of the Revised 
Codes of Montana of 1947. 

History: En. Sec. 1, Ch. 8, L. 1957. 


12-336. Omissions — inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality of 
any act or thing heretofore or hereafter done by authority of any enact- 
ment which is not included in said replacement volumes and nothing 
herein contained shall affect the existence, validity, or enforcement of any 
act, enactment, or title thereof, statute, or code section, omitted from or 
erroneously, or incorrectly set forth in said Feu Aegan volumes. 

History: En. Sec. 2, Ch. 8, L.. 1957. 
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12-337. Adoption of Replacement Volumes 1 and 9. Replacement 
Volume Number 1 (in two parts) of the Revised Codes of Montana of 
1947, as published by the publishers and distributors of said Revised 
Codes of Montana of 1947 is hereby, as to both form and substance, ap- 
proved, legalized and adopted as prima facie the laws of Montana now in 
force and effect with respect to the titles and subjects covered thereby. 
The sections of said replacement volume may be cited as sections of the 
Revised Codes of Montana of 1947 without reference to the session laws 
which enacted new matter or to the session laws which have amended 
the sections of the Revised Codes of Montana of 1947, as included in the 
original compilation of the Revised Codes of Montana of 1947. Replace- 
ment Volume Number 9 is hereby adopted as an official part of the Revised 
Codes of Montana of 1947 and as the general index to the said Revised 
Codes of Montana. 

History: En. Sec. 1, Ch. 2, L. 1959. 


12-338. Omissions — inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality 
of any act or thing heretofore or hereafter done by authority of any 
enactment which is not included in said replacement volumes and nothing 
herein contained shall affect the existence, validity, or enforcement of any 
act, enactment, or title thereof, statute, or code section, omitted from, or 
erroneously or incorrectly set forth in said replacement volumes. 

History: En. Sec. 2, Ch. 2, L. 1959. 


12-339. Adoption of Replacement Volumes 3 and 4, Replacement 
Volume Number 3 (in two parts) and Replacement Volume Number 4 
(in two parts) of the Revised Codes of Montana, 1947, as published by 
the publishers and distributors of said Revised Codes of Montana, 1947, 
are hereby, as to both form and substance, approved, legalized and 
adopted as prima facie the laws of Montana now in force and effect with 
respect to the titles and subjects covered thereby. The sections of said 
replacement volumes may be cited as sections of the Revised Codes of 
Montana, 1947 without reference to the session laws which enacted new 
matter or to the session laws which have amended the sections of the 
Revised Codes of Montana, 1947, as included in the original compilation 
of the Revised Codes of Montana, 1947. 

History: En. Sec. 1, Ch. 18, L. 1963. 


12-340. Omissions — inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality of 
any act or thing heretofore or hereafter done by authority of any enact- 
ment which is not included in said replacement volumes and nothing 
herein contained shall affect the existence, validity, or enforcement of any 
act, enactment, or title thereof, statute, or code section, omitted from, 
or erroneously, or incorrectly set forth in said replacement volumes. 

History: En. Sec. 2, Ch. 18, L. 1963. 


12-341. Adoption of Replacement Volumes 6 and 7. Replacement Vol- 
ume Number 6 (in two parts) and Replacement Volume Number 7 of 
the Revised Codes of Montana, 1947, as published by the publishers and 
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distributors of said Revised Codes of Montana, 1947, are hereby, as to 
both form and substance, approved, legalized and adopted as prima facie 
the laws of Montana now in force and effect with respect to the titles and 
subjects covered thereby. The sections of said replacement volumes may 
be cited as sections of the Revised Codes of Montana, 1947, without 
reference to the session laws which enacted new matter or to the ses- 
sion laws which have amended the sections of the Revised Codes of 
Montana, 1947, as included in the original compilation of the Revised 
Codes of Montana, 1947. 
History: En. Sec. 1, Ch. 5, L. 1965, 


12-342. Omissions —- inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality of 
any act or thing heretofore or hereafter done by authority of any en- 
actment which is not included in said replacement volumes and nothing 
herein contained shall affect the existence, validity, or enforcement of any 
act, enactment, or title thereof, statute, or code section, omitted from, or 
erroneously, or incorrectly set forth in said replacement volumes. 

History: En. Sec. 2, Ch. 5, L. 1965. 


12-343. Adoption of Replacement Volume 5. Replacement Volume 
Number 5 (in two parts) of the Revised Codes of Montana, 1947, as pub- 
lished by the publishers and distributors of said Revised Codes of Montana, 
1947, is hereby, as to both form and substance, approved, legalized and 
adopted as prima facie the laws of Montana now in force and effect with 
respect to the titles and subjects covered thereby. The sections of said 
replacement volume may be cited as sections of the Revised Codes of 
Montana, 1947, without reference to the session laws which enacted new 
matter or to the session laws which have amended the sections of the 
Revised Codes of Montana, 1947, as included in the original compilation 
of the Revised Codes of Montana, 1947. 

History: En. Sec. 1, Ch. 3, L. 1967. 


12-344. Omissions — inaccuracies — effect. Nothing herein contained 
shall be deemed as invalidating or in any manner affecting the legality of 
any act or thing heretofore or hereafter done by authority of any enact- 
ment which is not included in said replacement volume and nothing herein 
contained shall affect the existence, validity, or enforcement of any act, 
enactment, or title thereof, statute, or code section, omitted from or 
erroneously, or incorrectly set forth in said replacement volume. 

History: En. Sec. 2, Ch. 3, L. 1967. 


CHAPTER 4 
COMMISSION ON UNIFORM STATE LAWS 


Section 12-401. Appointment of commission on uniform state laws. 
12-402. Appointments to fill vacancies. 
12-403. Meeting and organization. 
12-404. Duties of commissioners. 
12-401. Appointment of commission on uniform state laws. A commis- 
sion is hereby created to be known as the commission on uniform state laws 
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COMMISSION ON UNIFORM STATE LAWS 12-404 


which shall consist of three (3) recognized members of the bar, or members 
of the faculty of the law school of the state university of Montana, who shall 
be appointed by the governor for terms of four years each, or until their 
successors are appointed, and in addition thereto any residents of this state 
who because of long service in the cause of the uniformity of state legis- 
lation shall have been elected life members of the national conference of 
commissioners on uniform state laws. 
History: En. Sec. 1, Ch. 175, L. 1945. 1949 and adopted in substance in Alabama, 
NOTE.—Uniform State Law. Sections Arizona, Arkansas, New Hampshire, Okla- 
12-401 to 12-404 constitute the “Model Act homa, Oregon and Texas. 
to Provide for the Appointment of Com- 
missioners” approved by the National Con- Collateral References 


ference of Commissioners on Uniform State Statutes¢-1. 
Laws and the American Bar Association in 82 C.J.S. Statutes § 2. 


12-402. Appointments to fill vacancies. Upon the death, resignation, 
failure or refusal to serve of any appointed commissioner, his office be- 
comes vacant; and the governor shall make an appointment to fill the 
vacancy, such appointment to be for the unexpired term of the former 
appointee. 

History: En. Sec. 2, Ch. 175, L. 1945. 


12-403. Meeting and organization. The commissioners shall meet at 
least once in two years and shall organize by the election of one of their 
number as chairman and another as secretary, who shall hold their respec- 
tive offices for a term of two years and until their successors are elected. 

History: En. Sec. 3, Ch. 175, L. 1945. 


12-404. Duties of commissioners. Each commissioner shall attend the 
meeting of the national conference of commissioners on uniform state laws, 
and both in and out of such national conference shall do all in his power to 
promote uniformity in state laws, upon all subjects where uniformity may 
be deemed desirable and practicable; said commission shall report to the 
legislature at each regular session, and from time to time thereafter as said 
commission may deem proper, an account of its transactions, and its ad- 
vice and recommendations for legislation. It shall also be the duty of said 
commission to bring about as far as practicable the uniform judicial in- 
terpretation of all uniform laws. : 

History: En. Sec. 4, Ch. 175, L.-1945. 
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TITLE 13 
CONTRACTS 


Chapter 


Consent, 13-301 to 13-325. 
Object, 13-401 to 13-405. 


910. 


Consideration, 13-501 to 13-511. 
Creation of contracts—oral and written, 13-601 to 13-612. 

Interpretation of contracts, 13-701 to 13-727. 

Unlawful contracts, 13-801 to 13-811. 

Extinction of contracts—rescission—alteration—cancellation, 13-901 to 13- 


Definition and essentials of contract, 13-101, 13-102. 
Parties to contract, 13-201 to 13-204. 


CHAPTER 1 
DEFINITION AND ESSENTIALS OF CONTRACT 


Section 13-101. Contract defined. 


13-102. 


13-101. 
not to do a certain thing. 


History: En. Sec. 2090, Civ. C. 1895; 
re-en. Sec. 4965, Rev. C. 1907; re-en. Sec. 
7467, R. C. M. 1921. Cal. Civ. C. Sec. 
1549. Field Civ. C. Sec. 744. 


Cross-Reference 
Secured transactions, secs. 87A-9-101 to 
87A-9-507. 


A Contract Is a Voluntary Obligation 


The terms “contracts” and “engage- 
ments” have much the same meaning, the 
latter being sometimes defined as quasi 
contracts; each denotes a voluntarily as- 
sumed obligation (citing this section), and 
does not include torts. Capital Nat. Bank 
of St. Paul v. Bartley, 101 M 591, 596, 
56 P 2d 728. 


Allegation of Contract 


Complaint alleging that defendants 
agreed to sell for a specified consideration 
and that plaintiffs agreed to purchase, to- 
gether with other averments in the com- 
plaint, contained a sufficient allegation of 
a contract. Johnson v. Elliot, 123 M 597, 
218 P 2d 703, 706. 


Common-Law Definition 


This section contains nothing more than 
the common-law definition of the term 
contract, and is manifestly intended to 
apply only to those obligations which 
arise immediately out of dealings between 
the parties, and not to that sort of con- 
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Essential elements of contract. 


(7467) Contract defined. A contract is an agreement to do or 


tract which arises remotely out of the 
compact of government. Oppenheimer v. 
Regan, 32 M 110, 116, 79 P 695. 


Letter as Contract 


A letter signed by contractor and writ- 
ten to owner of property stating the max- 
imum cost of the construction of a house 
for purpose of permitting the owner to 
obtain a G. I. loan, constituted a contract. 
Higby v. Hooper, 124 M 331, 221 P 2d 
1043, 1051. 


Quasi Contract 


Where one has received money which, 
though not bound to do so by express con- 
tract, he in equity and good conscience 
ought to turn over to him from whom he 
received it, the law implies a promise on 
his part to that effect, and the obligation, 
thus created or implied by law, is termed 
a “quasi contract,” as distinguished from 
a contract as defined in this section and 
section 13-102. Schaeffer v. Miller, 41 M 
417, 420, 109 P 970, distinguished in 119 
M 98, 101, 172 P 2d 306. 


References 


Stagg v. Stagg, 90 M 180, 186, 300 P 
539. 


Collateral References 

Contracts¢—1. 

17 C.J.S. Contracts §1 (1). 

17 Am. Jur. 2d 331, Contracts, §1. 


PARTIES TO CONTRACT 


13-102. 


13-201 


(7468) Essential elements of contract. It is essential to the 


existence of a contract that there should be: 


1. Parties capable of contracting ; 


2. Their consent; 
3. A lawful object; and 


4. A sufficient cause or consideration. 


History: En. Sec. 2091, Civ. C. 1895; 
re-en. Sec. 4966, Rev. C. 1907; re-en. Sec. 
7468, R. C. M. 1921. Cal. Civ. C. Sec. 1550. 
Field Civ. ©. Sec. 745. 


Bilateral Agreement 


To constitute a bilateral agreement, the 
parties must have given their free and 
voluntary assent to the terms, which is a 
question of fact. Babcock v. Engel, 58 M 
597, 605, 194 P 137. 


Failure of Consideration 


Under a sharecropper agreement, under 
which the plaintiff allowed defendant to 
go upon his land and farm it in return for 
a share in the crops that were grown, the 
consideration going from the plaintiff to 
the defendant tenant was the right where- 
by be was permitted to go upon the farm 
and farm it. When the plaintiff lost his 
lease upon the land, the contract termi- 
nated, because the existence of such con- 
sideration was essential to the existence 
of the contract and written agreement. 
White v. Saby, 127 M 241, 260 P 2d 1116, 
Los. 


Implied Contract 


An implied contract is one the terms 
and existence of which are manifested by 
the conduct of the parties; the element 
of consideration for such a contract is 
furnished by the benefit conferred upon 
the promisor and the prejudice suffered by 
the promisee, and the element of intention 
on the part of the former may be fur- 
nished by his conduct and declarations. 
Rentfro v. Dettwiler, 95 M 391, 398, 26 P 
2d 992. 


Meeting of Minds 


It is axiomatic that a person cannot 
contract with himself. There must be the 
meeting of two separate and independent 
minds, at least two parties to a contract, 
and each must be competent. Gordon 
Campbell Petroleum Co. v. Gordon Camp- 
bell-Kevin Syndicate, 75 M 261, 269, 242 
P 540. 


Valuable Consideration 


While consideration is an essential] ele- 
ment of a valid contract, the contract here 
involved is a negotiable instrument, which 
is deemed prima facie to have been issued 
for a valuable consideration, and to which 
the signer is deemed to have become a 
party for value. Alley v. Butte & Western 
Min. Co., 77 M 477, 486, 251 P 517. 


References 


Oppenheimer v. Regan, 32 M 110, 116, 
79 P 695; Schaeffer v. Miller, 41 M 417, 
420, 109 P 970; Butler v. Peters, 62 M 
381, 386, 205 P 247; Baltimore Process Co. 
v. Red Lodge Brewing Co., 66 M 407, 409, 
213 P 798; Newer v. First Nat. Bank of 
Harlem, 74 M 549, 554, 241 P 613; Stagg 
v. Stagg, 90 M 180, 186, 300 P 539; Stev- 
ens v. Steck, 101 M 569, 576, 55 P 2d 7; 
Kuchinski v. Security General Ins. Co., 
141 M 515, 380 P 2d 889. 


Collateral References 

ContractsG=1. 

17 C.J.S. Contracts §1 (2). 

17 Am, Jur. 2d 345, Contracts, § 10. 


CHAPTER 2 
PARTIES TO CONTRACT 


Section 13-201. 
13-202. 
13-203. 
13-204. 


Who may contract. 


13-201. 


Minors and persons of unsound mind, capacity to contract. 
Identification of parties necessary. 
When contract for benefit of third person may be enforced. 


(7469) Who may coniract. All persons are capable of con- 


tracting, except minors, persons of unsound mind, and persons deprived of 


eivil rights. 


History: En. Sec. 2100, Civ. ©. 1895; 
re-en. Sec. 4967, Rev. C. 1907; re-en. Sec. 


7469, R. C. M. 1921. Cal. Civ. C. Sec. 1556. 
Field Civ. C. Sec. 746. 


13-202 CONTRACTS 


Cross-Reference Collateral References 
Married women’s rights, sec. 36-130. Contracts©-11. 
17 C.J.S. Contracts § 27. 
References 17 Am. Jur. 24 353, Contracts, § 16. 


Murphy v. La Chapelle, 95 M 36, 38, 
24 P 2d 131. 

13-202. (7470) Minors and persons of unsound mind, capacity to 
contract. Minors and persons of unsound mind have only such capacity as is 
defined by sections 64-101 to 64-114 of this code. 

History: En. Sec. 2101, Civ. C. 1895; Power of minor to borrow money for 
re-en. Sec. 4968, Rev. C. 1907; re-en. Sec. expenses of higher education, sec. 64- 


7470, R. C. M. 1921. Cal. Civ. C. Sec. 1557. 106.1. 


Field Civ. C. Sec. 747. 
Collateral References 


Cross-References Infants€—46; Mental Health¢=372. 
Minor veterans, disability removed, sec. 43 C.J.S. Infants § 71; 44 C.J.S. Insane 
77-1101. Persons § 108. 


13-203. (7471) Identification of parties necessary. It is essential to the 
validity of a contract not only that the parties should exist, but that it 
should be possible to identify them. 

History: En. Sec. 2102, Civ. C. 1895; Collateral References 
re-en. Sec. 4969, Rev. C. 1907; re-en. Sec. Contracts@=33. 
7471, R. C. M. 1921. Cal. Civ. C. Sec. 1558. 17 C.J.S. Contracts § 28. 


Field Civ. C. Sec. 748. 
Person who signs contract but is not 


References named in body thereof as party to con- 
Stevens v. Steck, 101 M 569, 576, 55 P tract and liable thereunder. 94 ALR 2d 
2d 7. 691. 


13-204. (7472) When contract for benefit of third person may be en- 
forced. A contract, made expressly for the benefit of a third person, may 
be enforced by him at any time before the parties thereto rescind it. 


History: En. Sec. 2103, Civ. C. 1895; scind it,’ as construed by the supreme 
re-en. Sec. 4970, Rev. C. 1907; re-en. Sec. court of the state, which construction is 
7472, R. C. M. 1921. Cal. Civ. C. Sec. 1559. binding on the federal courts, a contract, 


Field Civ. C. Sec. 749. to come within the scope of the statute, 
ey ore must be one where the promisor under- 
Application of Section takes to pay or discharge some debt or 


Plaintiffs were not entitled to enforce duty which the promisee owes to the third 
a contract for the payment of the balance person. Where no consideration passes 
of the purchase price as a contract made from the third person, but the provision 
for their benefit, since this section does for his benefit is voluntary on the part of 
not apply to executory contracts without the promisee, he cannot maintain an ac- 
consideration. MeDonald v. American tion for its enforcement. McNaught v. 


Nat. Bank, 25 M 456, 495, 65 P 896. Hoffman, 274 Fed 918. 
To entitle a person not a party to a 
contract between two others to recover Burglary Insurance 
thereunder, the contract must, under this In action against surety on robbery 


section, have been made expressly for his and burglary policy issued to county treas- 
benefit, the fact that it may incidentally © urer to recover for loss of county moneys 
benefit him being insufficient to bring and securities stolen from treasurer, coun- 
him within the terms of this section. Mar- ty was proper, though not necessary, 
tin v. American Surety Co., 74 M 43, 48, party plaintiff, where surety agreed to 
238 P 877, overruled on another point pay assured for loss sustained by assured 
in 79 M 111, 127, 225 P 722, explained in or by owner, and county paid premiums 
35 F 2d 933, 934; Conley v. United States on policy and was owner of property 
Fidelity & Guaranty Co., 98 M 31, 37 P_ stolen, and this section and section 93- 
2d 565. 2801 (repealed in 1961), entitling treas- 

Under this section, providing that “a urer to prosecute action alone, did not 
contract made expressly for the benefit of make such action mandatory or exclusive. 
a third person may be enforced by him at National Surety Co. v. Sheridan County, 
any time before the parties thereto re- 33 F 2d 473. 
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PARTIES TO CONTRACT 


Contractors’ Bonds 


Where the state highway commission 
requires a road construction contractor to 
promise in the contract awarded to him 
that he will pay laborers and materialmen, 
and the surety on his bond for the faith- 
ful performance of the work agrees to 
pay persons furnishing material and labor 
if the contractor fails to do so, laborers 
and materialmen may sue the surety di- 
rectly in their own names as on a con- 
tract made for their benefit, as third 
parties, under this section; it being other- 
wise where the contract is silent as to 
paying such claims, though the surety 
promises to pay them, the bond in that 
regard then being unenforceable because 
not supported by a consideration. Gary 
Hay & Grain Co., Ine. v. Carlson, 79 M 
111, 122, 123, 255 P 722, distinguished in 
34 F 2d 270, 271. 

Decision on former appeal holding ma- 
terialman not entitled to recover under 
highway contractor’s bond obligating con- 
tractor to furnish labor and material at 
his own expense should be adhered to on 
second appeal, though decision was based 
on construction of state law (this section), 
and intermediate decision of state su- 
preme court held that materialman could 
recover under the statute, permitting en- 
forcement by third person of contract 
made expressly for his benefit, where con- 
tract there involved contained promise 
of contractor to pay for labor and ma- 
terial used; agreement of contractor to 
furnish labor and material at his own 
expense not being expressly for benefit of 
materialman, since “express” means made 
known distinctly and explicitly, and not 
left to inference (citing Words and 
Phrases, Second Series, “Express”). Min- 
neapolis Steel & Machinery Co. v. Federal 
Surety Co., 34 F 2d 270. 

Statutory action by laborers and mate- 
rialmen against surety on contractor’s 
bond held distinct from obligee’s action 
for benefit of laborers and materialmen, 
and therefore former decision is not res 
judicata (this section, and section 93-2801 
which was repealed in 1961). Cove Irr. 
Dist. v. American Surety Co. of New 
York, 42 F 2d 957, reversing 35 F 2d 933. 


Surety on state highway contractor’s 
bond held not liable to pay unsatisfied 
judgment against contractor and in favor 
of driver of automobile which hit culvert 
along highway under construction, not- 
withstanding contractor’s failure to main- 
tain danger and warning signs as required 
by contract. National Surety Co. of New 
York v. Ulmen, 68 F 2d 330. See also 3 
F Supp 348; 4 F Supp 194. 


Stranger to highway contract or bond 
securing performance thereof cannot re- 
cover against surety even though referred 
to in contract or bond, in absence of 
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13-204 


specific promise to pay such third person. 
National Surety Co. of New York v. Ul- 
men, 68 F 2d 330. See also 3 F Supp 348; 
4 F Supp 194, 


Mere statement of duties to be dis- 
charged by highway contractor which may 
incidentally benefit third party or class to 
which latter belongs, without more, does 
not make surety liable to third person for 
contractor’s failure to discharge duty. Na- 
tional Surety Co. of New York v. Ulmen, 
68 F 2d 330. See also 3 F Supp 348; 4 
I Supp 194. 


Contracts for Hospitalization under 
Workmen’s Compensation Act 


A contract made pursuant to the Work- 
men’s Compensation Act for supplying 
hospital, medical and surgical care to all 
employees assenting thereto (see sections 
92-610 and 92-706) is one made for the 
benefit of third persons, the employees, 
who, upon its acceptance by them, become 
entitled to enforce it in accordance with 
its terms under this section. Kelly v. 
Montana Power Co., 111 M 118, 121, 106 
P 2d 339. 


Operation and Effect 


The executory contract made expressly 
for the benefit of a third person must be 
one whereby the promisor undertakes to 
pay or discharge some debt or duty which 
the promisee owes to the third person. 
MeDonald v. American Nat. Bank, 25 M 
456, 495, 65 P 896; Tatem v. Eglanol Min. 
Co., 45 M 367, 373, 123 P 28. 


The party for whose benefit the contract 
is made must be named or otherwise suffi- 
ciently described or designated. However, 
if the contract was made expressly for the 
benefit of a class of persons to which class 
the party seeking enforcement belongs, he 
may obtain the benefit of it. Conley v. 
United States Fidelity & Guaranty Co., 98 
M 31, 40, 37 P 2d 565. 


Sufficiency of Complaint 


To entitle a third person to enforce a 
contract made between two others, under 
this section, the complaint must show that 
it was expressly made for his benefit, or 
for the benefit of a class of persons to 
which he belongs, i. e., he, or they, either 
must be named therein or otherwise suffi- 
ciently described or designated; the fact 
that the contract may incidentally benefit 
him or them, being insufficient. McKeever 
v. Oregon Mtg. Co., Ltd., 60 M 270, 274, 
198 P 752. 


The complaint in an action by the 
vendors of land to recover the balance of 
the purchase price from a mortgage com- 
pany which loaned the money to the ven- 
dee, setting forth the mortgage contract 
and alleging that the company had ar- 
ranged with one of plaintiffs to hold the 
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balance due until patent for the land 
should be received and recorded and then 
pay it directly to her, was insufficient, 
under this section, in the absence of 
an averment that the contract contained 
@ provision that the mortgage was made 
expressly for the benefit of plaintiffs or 
either of them. McKeever v. Oregon Mtg. 
Co., Ltd., 60 M 270, 274, 198 P 752. 


Where Plaintiff Was Not the Benefited 
Party 


Where the manager of a motor car com- 
pany fraudulently filled in a conditional 
sales contract signed by a customer in 
blank, the manager and company were 
liable on the fraud; but, when the man- 
ager afterward sold his interest in the 
company to another under an agreement 
stating that such other should not be 
responsible for obligations of the com- 
pany “due to outsiders,” the latter con- 
tract was not made for the benefit of the 
defrauded customer so as to enable him 


CONTRACTS 


to maintain suit against the buyer of the 
manager’s interest to recover what he 
paid the finance company to release his 
conditional sales contract. Koontz v. 
Sharon, 109 M 180, 182, 94 P 2d 668. 


References 


Western Loan & Savings Co. v. Silver 
Bow Abstract Co., 31 M 448, 450, 78 P 
774; Lanstrum v. Zumwalt, 73 M 502, 237 
P 205; H. Earl Clack Co. v. Staunton, 100 
M 26, 29, 44 P 2d 1069; State ex rel. 
Farmers Elevator Co. of Reserve v. Dis- 
trict Court, — M —, 410 P 2d 160. 


Collateral References 


Contracts€-187. 

17 C.J.S. Contracts § 519. 

17 Am, Jur. 2d 721, Contracts, § 302 et 
seq. 


Right of parties to mutual rescission of 
contract without consent of third-party 
beneficiary. 97 ALR 2d 1262. 


CHAPTER 3 
CONSENT 


Section 13-301. Essentials of consent. 


13-302. Consent—when voidable. 

13-303. Apparent consent-—when not free. 

13-304. When deemed to have been obtained by fraud, ete. 

13-305. Duress—in what it consists. 

13-306. Menace—in what it consists. 

13-307. Fraud, actual or constructive. 

13-308. Actual fraud, acts constituting. 

13-309. Constructive fraud. 

13-310. Actual fraud a question of fact. 

13-311. Undue influence—in what it consists. 

13-312. Mistake, kinds of. 

13-313. Mistake of fact. 

13-314. Mistake of law. 

13-315. Mistake of foreign laws. 

13-316. Mutuality of consent. 

13-317. Communication of consent. 

13-318. Mode of communicating acceptance of proposal. 

13-319. When communication deemed complete. 

13-320. Acceptance by performance of conditions. 

13-321. Acceptance must be absolute. 

13-322. Revocation of proposal. 

13-323. Revocation—how made. 

13-324. Ratification of contract void for want of consent. 

13-325. Assumption of obligation by acceptance of benefits. 
13-301. (7473) Essentials of consent. The consent of the parties to a 

contract must be: 

1. Free; 


2. Mutual; and, 


3. Communicated by each to the other. 


History: En. Sec. 2110, Civ. C. 1895; 
re-en. Sec. 4971, Rev. C. 1907; re-en. Sec. 
7473, R. C. M. 1921. Cal. Civ. C. Sec. 1565. 
Field Civ. C. Sec. 750. 
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Menace 

Under this section, the consent of a 
party to a contract must be free; it is 
not free when obtained through menace 


CONSENT 


(13-303), and under section 13-306, a 
threat of unlawful confinement of the 
person threatened constitutes menace. 
Clifford v. Great Falls Gas Co., 68 M 300, 
305, 216 P 1114. 


Misconception of Meaning 


Though, under this section, the mutual 
consent of the parties to a contract is an 
essential element thereof, where a written 
agreement is susceptible of but one mean- 
ing, a misconception thereof by one of 
the parties, not authorized by the lan- 
guage used, does not affect the contract. 
J. Neils Lumber Co. v. Farmers Lumber 
Co., 88 M 392, 396, 293 P 288. 


13-302. 


13-304 


References 


Babcock v. Engel, 58 M 597, 605, 194 
P 137; Averill Machinery Co. v. Taylor, 
70 M 70, 77, 223 P 918; Hicks v. Still- 
water County, 84 M 38, 49, 274 P 296; 
Pederson v. Thoeny, 88 M 569, 575, 295 P 
250; Stevens v. Steck, 101 M 569, 576, 55 
P 2d 7; Kuchinski v. Security General 
Ins. Co., 141 M 515, 380 P 2d 889. 


Collateral References 
Contracts€—15, 92 et seq. 

17 C.J.S. Contracts § 30. 

17 Am. Jur. 2d 354, Contracts, § 18. 


(7474) Consent—when voidable. A consent which is not free 


is nevertheless not absolutely void, but may be rescinded by the parties in 
the manner prescribed by the chapter on rescission. 


History: En. Sec. 2111, Civ. C. 1895; 
re-en. Sec. 4972, Rev. C. 1907; re-en. Sec. 
7474, R. C. M. 1921. Cal. Civ. C. Sec. 1566. 
Field Civ. C. Sec. 751. 


13-303. 


References 

Turk v. Rudman, 42 M 1, 16, 111 P 
739; Carey v. McFatridge, 115 M 278, 292, 
142 P 2d 329. 


(7475) Apparent consent—when not free. An apparent con- 


sent is not real or free when obtained through: 


1. Duress; 

2. Menace; 

3. Fraud; 

4. Undue influence; or, 
5. Mistake. 


History: En. Sec. 2112, Civ. C. 1895; 
re-en. Sec. 4973, Rev. C. 1907; re-en. Sec. 
7475, R. C. M. 1921. Cal. Civ. C. Sec. 1567. 
Field Civ. C. Sec. 752. 


Duress 


The defense of duress is based upon the 
proposition that the consent of the party 
to the contract over whom it was exer- 
cised was not free. Bullard v. Smith, 28 
M 387, 403, 72 P 761. 

Where dairymen withheld milk from 
processor until the making of a written 
“output” agreement, actions of the dairy- 
men did not constitute such duress, as 
defined under section 13-305, subsection 
2, relating to the unlawful detention of 
another’s property, as to make the writ- 
ten contract void. MeNussen v. Graybeal, 
146 M 173, 405 P 2d 447. 


Menace 
Under section 13-301, the consent of a 


13-304, 


party to a contract must be free; it is not 
free when obtained through menace, and 
under section 13-306, a threat of unlawful 
confinement of the person threatened con- 
stitutes menace. Clifford v. Great Falls 
Gas Co., 68 M 300, 305, 216 P 1114. 


References 


Brundy v. Canby, 50 M 454, 472, 148 P 
315; Averill Machinery Co. v. Taylor, 70 
M 70, 77, 223 P 918; Hicks v. Stillwater 
County, 84 M 38, 49, 274 P 296; Pederson 
v. Thoeny, 88 M 569, 575, 295 P 250; 
Rieckhoff v. Woodhull, 106 M 22, 31, 75 
P 2d 56; Carey v. McFatridge, 115 M 
278, 292, 142 P 2d 329. 


Collateral References 

Contracts¢—93 et seq. 

17 C.J.S. Contracts § 134 et seq. 
17 Am. Jur. 2d 490, Contracts, § 143. 


(7476) When deemed to have been obtained by fraud, etc. Con- 


sent is deemed to have been obtained through one of the causes mentioned 
in the last section only when it would not have been given had such cause 
not existed. 
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13-305 CONTRACTS 


History: En. Sec. 2113, Civ. C. 1895; Collateral References 
re-en. Sec. 4974, Rev. C. 1907; re-en. Sec. Contracts€=94 (5). 
7476, R. ©. M. 1921. Cal. Civ. C. Sec. 1568. 17 C.J.S. Contracts § 163. 


seh RS aS TUT 17 Am. Jur. 24 501, Contracts, § 151 et 
seq.; 23 Am. Jur. 770, Fraud and Deceit, 
§ 19. 


13-305. (7477) Duress—in what it consists. Duress consists in: 


1. Unlawful confinement of the person of the party, or of the husband 
or wife of such party, or of an ancestor, descendant, or adopted child of 
such party, husband, or wife; 

2. Unlawful detention of the property of any such person; or, 

3. Confinement of such person, lawful in form, but fraudulently ob- 
tained, or fraudulently made unjustly harassing or oppressive. 

History: En. Sec. 2114, Civ. C. 1895; While equity recognizes the doctrine of 
re-en. Sec. 4975, Rev. C. 1907; re-en. Sec. economic duress, the vast majority of 
7477, R. C. M. 1921. Cal. Civ. C. Sec. 1569. cases still require wrongful or unlawful 


Field Civ. C. Sec. 754. conduct as an essential element. MecNus- 
v. Graybeal, 146 M 173, 405 P 2d 447. 
Collection of Promissory Note sis Big aes ; 
Threats to enforce payment of promis- Threatened Arrest 
sory notes, in the manner provided in a Where it was believed that defendant 
contract of sale in case of nonpayment, was connected with theft of sheep and 
do not constitute duress. Ott v. Pace, 43 he gave a promissory note for damages 


M5S2.0915 15ers aT. occasioned by the theft, defense that note 
sued upon was executed under duress was 
Detention of Property not sustained by evidence that defendant 


To threaten to do only those things had been threatened with arrest. Bullard 
which a person has a legal right to do’ v. Smith, 28 M 387, 403, 72 P 761. 
under an existing contract does not con- 
stitute duress; nor may a charge of duress References 
be based on mere vexation and annoyance, De Forrest v. Crane & Ordway Co., 55 
mere pecuniary distress or a refusal to M 489, 499, 178 P 291; Anderson v. Me- 
surrender property on which one has a_ Clenathan, 62 M 387, 393, 205 P 230; 
lien. Pederson v. Thoeny, 88 M 569, 575, Clifford v. Great Falls Gas Co., 68 M 300, 
295 P 250. 305, 216 P 1114; Averill Machinery Co. 
Dairymen who withheld milk from vy. Taylor, 70 M 70, 77, 223 P 918. 
processor under an oral “requirement” 
agreement did not use such duress as to Collateral References 
make subsequent written “output” con- Contracts@—95 (1). 
tract void, since “requirement” agree- 17 C.J.S. Contracts § 168. 
ment put them under no legal obligation 17 Am. Jur. 2d 504, Contracts, § 153; 25 
to deliver milk, and duress requires an Am. Jur. 2d 355, Duress and Undue In- 
unlawful act. McNussen v. Graybeal, 146 fluence, § 3. 
M 173, 405 P 2d 447. 


13-306. (7478) Menace—in what it consists. Menace consists in a 
threat: 

1. Of such duress as is specified in subdivisions 1 and 3 of the last 
section ; 

2. Of unlawful and violent injury to the person or property of any 
such person, as is specified in the last section; or, 

3. Of injury to the character of any such person. 


History: En. Sec. 2115, Civ. C. 1895; obtained from him by defendant gas com- 
re-en. Sec. 4976, Rev. C. 1907; re-en. Sec. pany by the use of threats, showed that 
7478, R. C. M. 1921. Cal. Civ. C. Sec. 1570. he had surreptitiously used gas without 


Field Civ. C. Sec. 755. the same having first passed through the 
gas meter, that defendant’s manager upon 
Collection of Debt discovery of that fact had threatened him 


Where plaintiff’s testimony in his ac- that unless he paid the $200 he would 
tion to recover $200 claimed to have been’ send him to the penitentiary, and that 
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thereupon to avoid prosecution or being 
sent to prison he made payment, con- 
tending, however, that he had used only 
$10 worth, a motion for nonsuit was im- 
properly granted, since the testimony 
would have justified a finding that the 
threats were made for an unlawful pur- 
pose—the collection of a debt, and that 
the acts of defendant’s manager consti- 
tuted a menace under this section. Clifford 
v. Great Falls Gas Co., 68 M 300, 306, 216 
Pel hid, 


Detention of Property 


To threaten to do only those things 
which a person has a legal right to do 
under an existing contract does not con- 
stitute duress; nor may a charge of duress 
be based on mere vexation and annoy- 
ance, mere pecuniary distress or a refusal 
to surrender property on which one has a 


13-307. 
constructive. 


History: En. Sec. 2116, Civ. C. 1895; 
re-en. Sec. 4977, Rev. C. 1907; re-en. Sec. 
7479, R. C. M. 1921. Cal. Civ. C. Sec. 1571. 
Field Civ. C. Sec. 756. 


References 
Courtney v. Gordon, 74 M 408, 418, 241 


13-308. 
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lien. Pederson v. Thoeny, 88 M 569, 576, 
295 P 250. 


Threat to Prosecute 


A threat to send one to the penitentiary 
for an alleged crime unless he execute a 
promissory note and a mortgage securing 
it constitutes menace, and renders the in- 
struments thereupon executed void, since 
the element of consent freely given, in- 
dispensable to a valid contract, is absent 
in such a case. Averill Machinery Co. v. 
Taylor, 70 M 70, 78, 223 P 918. 

A threat to prosecute one for a crime 
of which he is not guilty constitutes men- 
ace. Averill Machinery Co. v. Taylor, 70 
M 70, 78, 223 P 918. 


References 

Bullard v. Smith, 28 M 387, 403, 72 P 
761; De Forrest v. Crane & Ordway Co., 
55 M 489, 499, 178 P 291. 


(7479) Fraud, actual or constructive. Fraud is either actual or 


P 233; Steinbrenner v. Elder, 80 M 395, 
400, 260 P 725. 


Collateral References 


Contracts¢-94 (1); Fraud¢=1-7. 

17 CJ.S. Contracts §154 et seq.; 37 
C.J.S. Fraud § 2. 

23 Am. Jur. 756, Fraud and Deceit, § 4. 


(7480) Actual fraud, acts constituting. Actual fraud, within 


the meaning of this chapter, consists in any of the following acts, com- 

mitted by a party to the contract, or with his connivance with intent to de- 

ceive another party thereto, or to induce him to enter into the contract: 
1. The suggestion, as a fact, of that which is not true, by one who 


does not believe it to be true; 


2. The positive assertion, in a manner not warranted by the informa- 
tion of the person making it, of that which is not true, though he believes 


it to be true; 


3. The suppression of that which is true, by one having knowledge or 


belief of the fact; 


4. A promise made without any intention of performing it; or, 


5. Any other act fitted to deceive. 


History: En. Sec. 2117, Civ. C. 1895; 
re-en. Sec. 4978, Rev. C. 1907; re-en. Sec. 
7480, R. C. M. 1921. Cal. Civ. C. Sec. 1572. 
Field Civ. C. Sec. 757. 


Bad Faith 


Where seller of land made representa- 
tion that he had authority to sell his 
brother’s land, which was adjoining, 
whereas in fact he did not have such 
authority, and where other evidence indi- 
cated that the seller made no effort to 
carry out other provisions of his contract 
for sale, the district court was correct 
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in finding him guilty of bad faith. Hart 
v. Honrud, 131 M 284, 309 P 2d 329, 332. 


Boundaries of Land 


The representations made by a land- 
owner to an intended purchaser as to the 
boundaries of his property were, in effect, 
warranties, the owner being presumed to 
know its location; and where, after the 
consummation of a sale, the statements of 
the vendor in this regard proved false, the 
result was a fraud within the meaning of 
this section, whether made in good or bad 
faith, and the vendee had the right to 
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rescind or sue for damages. Post v. Lib- 
erty, 45 M 1, 14, 121 P 475. 

An owner of land is supposed to know 
its boundaries, and his vendee has a right 
to rely upon his representations as to 
them; such representations are regarded 
as those of fact, and, if false, the effect 
of them is to deceive the intending pur- 
chaser. Post v. Liberty, 45 M 1, 14, 121 
P 475. 


Burden of Proof 


One who relies on fraudulent representa- 
tions to defeat an action on a promissory 
note given for the purchase of chattels has 
the burden of proving that the statements 
were the inducing cause for signing the 
note; that they were material and false; 
that the speaker had knowledge of their 
falsity or was ignorant of their truth and 
intended that they should be accepted and 
acted upon; that the defendant was igno- 
rant of their falsity and rightfully relied 
upon their truth, not having equal means 
of knowing the truth or opportunity to 
examine the property, and that his dam- 
age proximately resulted from the repre- 
sentations. Advance-Rumely Thresher Co., 
Ine. v. Wenholz, 80 M 82, 93, 258 P 1085. 

In an action for damages for fraud, 
brought under subdivision 4 of this sec- 
tion, where the complaint charged that 
defendant induced plaintiff to buy corpo- 
rate stock under the promise, made with- 
out any intention of keeping it, that if 
the stock was not worth a certain sum 
within six years, he would return to him 
the purchase price, plaintiff had the bur- 
den of proving, inter alia, that defendant 
made the promise and that, when he made 
it, he had no intention of performing it, 
under the rule that a party plaintiff 
must prove every material allegation of 
his complaint. Cuckovich v. Buckovich, 
82 M 1, 5, 264 P 930. 

The law presumes good faith and that 
when one charged with making a fraudu- 
lent promise, made it, intended to perform 
it; it never presumes fraud, but the bur- 
den of proving fraud is on the party 
alleging it. Cuckovich v. Buckovich, 82 
M 1, 5, 264 P 930. 


Defense of Caveat Emptor 


Where it appears in an action for fraud 
that plaintiff had investigated or had the 
means at hand to investigate the truth 
of an alleged false representation, his 
reliance upon it affords no ground for 
eomplaint. Lee v. Stockmen’s Nat. Bank, 
63 M 262, 283, 207 P 623. 


A judgment of nonsuit was properly en- 
tered in an action against a bank for 
damages claimed to have been suffered 
by plaintiff in reliance upon alleged fraud- 
ulent representations made to him by its 
cashier that mortgages held by it on au- 
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tomobiles handled by a dealer were in full 
force, had not been paid, ete., whereas 
in fact the bank had authorized the mort- 
gagor to sell, and who had sold them, 
paying the proceeds into the bank, and 
on the strength of which statements plain- 
tiff had bought the mortgages, where it 
appeared from plaintiff’s evidence that 
he was a director of the bank and a 
member of its discount committee, with 
knowledge of the course of business pur- 
sued between the bank and the mortgagor 
with relation to the automobiles, had 
himself endorsed the mortgagor’s notes 
secured by mortgaged cars which were 
sold by the latter notwithstanding the 
mortgage, etc., it appearing therefrom 
that any damage he suffered was not 
traceable to the alleged false representa- 
tions but to his failure to exercise the 
care imposed by the rule of caveat emp- 
tor. Lee v. Stockmen’s Nat. Bank, 63 M 
262, 283, 207 P 623. 

Where a purchaser of land caused an 
examination of the title thereto be made 
and could have ascertained an alleged 
defect in it, his reliance upon false repre- 
sentations made with relation thereto by 
the vendor’s attorney was not a defense 
to an action to foreclose a mortgage for 
failure to pay balance of the purchase 
price. Morehouse v. Northern Land Co., 
68 M 96, 102, 216 P 792. 

Where a party who claims to have been 
deceived to his prejudice by false repre- 
sentations had the means at hand to ascer- 
tain whether the statements made were 
true or not but failed to do so, his reli- 
ance upon the representations, however 
false, afford him no ground of complaint. 
Helena Adjustment Co. v. Claflin, 75 M 
317, 324, 243 P 1063, distinguished in 95 
M 210, 226, 26 P 2d 995. 


Effect on Parties Defrauding 


A trust cannot result in one of two per- 
sons for the benefit of the other, if they 
intended and agreed to obtain land from 
the government unlawfully and fraudu- 
lently; and the court, in such a case, in a 
suit between themselves as to the land, 
will leave the parties where it finds them. 
Keely v. Gregg, 33 M 216, 255, 83 P 222. 


Essential Elements 


To make out a prima facie case of fraud 
sufficient to go to the jury, the plaintiff 
must show a false representation by 
defendant, its materiality and defendant’s 
knowledge of its falsity or ignorance of 
its truth, his intent that it should be 
acted upon by plaintiff in the manner 
reasonably contemplated, his reliance up- 
on its truth, his right to rely thereon, and 
his consequent and proximate injury. Lee 
v. Stockmen’s Nat. Bank, 63 M 262, 283, 
207 P 623. 


CONSENT 


The elements of actual fraud in a con- 
tract of sale are: a false representation, 
its materiality, the seller’s knowledge of 
its falsity or ignorance of its truth, his 
intent that it should be acted upon by the 
buyer, the latter’s ignorance of its falsity, 
reliance upon its truth and his consequent 
and proximate injury, and where the in- 
jured party had made out a prima facie 
ease embracing such elements, it is error 
to direct a verdict for his opponent, the 
question whether or not there has been 
fraud generally being a question of fact 
for the jury. Healy v. Ginoff, 69 M 116, 
124, 220 P 539. 


A party asserting fraud in the execu- 
tion of a contract (mortgage), to make out 
a prima facie case, must show a false 
representation, its materiality, the speak- 
er’s knowledge of its falsity or his 
ignorance of the truth, his intent that it 
should be acted upon by the party claim- 
ing to have been defrauded, the latter’s 
ignorance of its falsity, his reliance on its 
truth, his right to rely thereon, and his 
consequent and proximate injury. Mori- 
geau v. Lozar, 81 M 434, 440, 263 P 985. 


Fraud as an Answer 


Where, in a suit to foreclose a purchasc- 
money mortgage, the answer sets up fraud 
by the plaintiff in inducing the defendant 
to enter into the transaction, and avers, 
in describing the fraud, particulars com- 
ing within the statutory definition of 
fraud, it is error for the court to strike 
such averments from the answer. Como 
Orchard Land Co. v. Markham, 54 M 438, 
445, 171 P 274. 


Fraud Defined 

Fraud, in its generic sense, especially 
as used in courts of equity, comprises all 
acts, omissions and concealments involving 
a legal or equitable duty which result in 
damages to another; it is any cunning or 
artifice used to cheat or deceive another. 
Bullard v. Zimmerman, 82 M 434, 440, 268 
rep Le: 


Fraud Is a Question of Fact 


In an action based on fraud, the ques- 
tion whether actual fraud has been prac- 
ticed is one of fact, and the burden of 
proof is upon him who alleges it. Lee v. 
Stockmen’s Nat. Bank, 63 M 262, 283, 207 
P 623. 


Actual fraud is always a question of 
fact and is never to be presumed, so that 
plaintiffs must prove by a preponderance 
of the evidence that a promise was made, 
that the promisor had no intention of 
performing it, that the plaintiff relied on 
the promise and that they were proxi- 
mately injured. Reilly v. Maw, 146 M 145, 
405 P 2d 440. 


‘ SO 


55) 
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Indefinite Promise 


Where plaintiff invested funds in min- 
ing operations of defendant, defendant’s 
indefinite promise that “they were going 
to form a corporation as soon as possible” 
without setting any time or date for doing 
was insufficient to establish fraud 
where corporation was not formed four 
months later. Marlin v. Drury, 124 M 576, 
228 P 2d 803. 


Laches 


One charged with fraud in causing 
numbers of inside city lots to be inserted 
in the deed, whereas the purchaser in- 
tended to buy and the vendor agreed to 
sell corner lots, will not be heard to de- 
fend on the ground of laches because of 
plaintiff’s failure to consult the abstract 
of title for some two years, where the 
evidence showed that immediately after 
discovering the fraud defendant assured 
plaintiff that she would “fix it.’ Campana 
v. Dobry, 69 M 240, 244, 221 P 540. 


Where one claiming to have been de- 
frauded, with full knowledge of the facts 
relating to the transaction, waits for five 
years before making complaint and until 
the time when he is called upon to meet 
the obligation incurred, he will be held to 
have ratified it even though, in the first 
instance, he was induced to execute the 
instrument in question by his creditor’s 
fraudulent representations. Morigeau v. 
Lozar, 81 M 434, 440, 263 P 985. 


Measure of Damages 


Where a purchaser of land was aware, 
after the first year of his occupancy, that 
the representations by the seller as to the 
amount of water available for irrigation 
by reason of which he lost the first year’s 
crop were false, his recovery of damages 
was limited to the amount represented by 
the loss of that crop, and he could not 
claim damages based upon four successive 
failures thereafter, he having planted the 
crops with knowledge that water could 
not be obtained for irrigation. Healy v. 
Ginoff, 69 M 116, 124, 220 P 539. 


The measure of damages for fraud 
in inducing the purchase of farm lands is 
the difference between their actual value 
at the date of sale and the contract price. 
Healy v. Ginoff, 69 M 116, 124, 220 P 
539. 


Promise Must Be Made without the 
Intent To Perform 


Where a married man, by a promise 
made to his dangerously sick wife, to de- 
vise both his own and her property to 
their daughter and son, induces her to 
convey her property to him, instead of to 
the daughter as she proposes, he intending 
at the time either to repudiate the prom- 
ise afterward, or to do as he pleases with 
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the property after once getting it into his 
hands, there is actual fraud in his act 
from its inception. Huffine v. Lincoln, 52 
M 585, 593, 160 P 820. 

The mere making of a promise which 
the promisor fails to keep does not con- 
stitute actionable fraud, intention not to 
keep it when it was made being necessary 
to constitute the promisor’s action fraud- 
ulent, under this section. International 
Harvester Co. v. Merry, 60 M 498, 505, 
199 P 704. 

When a promise was made in good faith 
at the time when made, there is no fraud, 
though the promisor subsequently changes 
his mind and fails to perform. Cuckovich 
v. Buckovich, 82 M 1, 5, 264 P 930. 

One charging fraud by reason of mak- 
ing a promise without any intention of 
performing it, must prove that the maker 
of it had no such intention when he made 
it, the mere showing that it was not per- 
formed being insufficient to prove fraud. 
Howe v. Messimer, 84 M 304, 313, 275 P 
281. 

Where an oral contract was made be- 
tween two real estate brokers to divide 
a commission, the mere fact that a prom- 
ise was not carried out is not proof that 
such promise was made with no intention 
to perform, fraud in failing to perform 
was not proved when there was a possi- 
bility the sale would not go through. 
Reilly v. Maw, 146 M 145, 405 P 2d 440. 


Sale of Stock 


False representation that an investment 
company would be ready for business 
within two months, made to induce the 
sale of stock, was a fraud. Buhler v. 
Loftus, 53 M 546, 558, 165 P 601. 


Representations made to a stockholder 
in a company by a broker that one hun- 
dred shares of its capital stock had been 
turned back into its treasury by a sub- 
scriber unable to pay therefor, and so- 
liciting plaintiff to buy it “to help the 
company out,” related to a material matter 
within the meaning of this section. Still- 
well v. Rankin, 55 M 130, 136, 174 P 186. 


Sufficiency of Pleadings and Proof 


In an action for damages for fraud 
charged by plaintiff to have been prac- 
ticed upon him in the sale of land, the 
plaintiff made out his case where the 
evidence showed that the defendant, act- 
ing in collusion with a civil engineer who 
had been employed by plaintiff to survey 
the land, falsely represented to him that 
the tract contained a much larger acreage 
suitable for fruit growing than was ac- 
tually embraced in it. Shoudy v. Reeser, 
48 M 579, 587, 142 P 205. 

Allegations in an action to rescind a 
contract for the sale of city lots on the 
ground of fraud perpetrated by the ven- 
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dor in procuring the scrivener to insert 
in the deed numbers of inside lots in- 
stead of corner lots intended to be 
bought was sufficient to charge actual 
fraud. Campana v. Dobry, 69 M 240, 244, 
221 P 540. 


Where defendant, in an action to re- 
cover the purchase price of personal prop- 
erty, in his answer pleaded that the 
representation of plaintiff that he had 
title to the property was false, but did 
not allege that plaintiff knew it to be 
false, that it was made in a manner not 
warranted by the information possessed 
by the seller, that it was made with in- 
tent to deceive, that the buyer believed 
it to be true or relied upon it, that he 
was deceived by it and misled to his 
prejudice, the pleading was insufficient 
to warrant rescission of the contract on 
the ground of fraud. Courtney v. Gordon, 
74 M 408, 418, 241 P 233. 


Proof of inadequacy of value of land as 
security for indebtedness against it is 
not alone sufficient to prove fraud, either 
actual or constructive. Duffy v. Hastings, 
78 M 22, 33, 252 P 316. 


An alleged fraudulent representation by 
vendor that a lot was worth in excess of 
and would readily sell for more than a 
given amount was insufficient to charge 
fraud in the absence of the further aver- 
ments that he did not believe the state- 
ment to be true, or knew it to be false, or 
was not warranted by the information he 
then had and of a showing of facts that 
the complaining purchaser had a right to 
rely upon the representation, and in the 
absence of the further averment that the 
lot was not worth what the vendor said 
it was. Howe v. Messimer, 84 M 304, 313, 
270° P. 281. 


The bare statement in the complaint of 
landowner of fraudulent representations 
(which were not of existing facts but no 
more than promises) was insufficient to 
allege fraud in procuring mineral lease; 
failure to allege that defendants had no 
intention of performing their promises 
rendered the pleading ineffectual. Hodg- 
kiss v. Northland Petroleum Consol., 104 
M 328, 336, 67 P 2d 811. 


References 


Sathre v. Rolfe, 31 M 85, 88, 77 P 431; 
Turk v. Rudman, 42 M 1, 15, 111 P 739; 
Emerson-Brantingham Implement Co. v. 
Anderson, 58 M 617, 626, 194 P 160; 
Steinbrenner v. Elder, 80 M 395, 400, 260 
P 725; Morton v. Union Central Life Ins. 
Co., 80 M 593, 612, 261 P 278; Holland 
Furnace Co. v. Rounds, 139 M 75, 360 P 
2d 412, 91 ALR 2d 340. 


Collateral References 
Contracts¢-94; Fraud¢=3. 
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17 C.J.S. Contracts §153 et seq.; 37 the contract before discovering the fraud. 
C.J.S. Fraud § 3. 13 ALR 2d 1248. 
23 Am. Jur. 753, Fraud and Deceit, § 2. False representations as to income, prof- 


its, or productivity of t f : 
Contracting party’s right of redress for Sh a oe a y of property as fraud 
fraud as affected by his own breach of 


13-309. (7481) Constructive fraud. Constructive fraud consists: 

1. In any breach of duty which, without an actually fraudulent intent, 
gains an advantage to the person in fault, or anyone claiming under him, 
by misleading another to his prejudice, or to the prejudice of anyone 
claiming under him; or, 

2. In any such act or omission as the law especially declares to be 
fraudulent, without respect to actual fraud. 


History: En. Sec. 2118, Civ. C. 1895; tual or constructive. Duffy v. Hastings, 
re-en. Sec. 4979, Rev. C. 1907; re-en. Sec. 78 M 22, 33, 252 P 316. 
7481, R. C. M. 1921. Cal. Civ. C. Sec. 1573. 


Field Civ. C. Sec. 758. References 
: Courtney v. Gordon, 74 M 408, 418, 241 
Valuation of Land P 233; Steinbrenner v. Elder, 80 M 395, 


Proof of inadequacy of value of land as 400, 260 P 725; Morton v. Union Central 
security for indebtedness against it is not Life Ins. Co., 80 M 593, 612, 261 P 278. 
alone sufficient to prove fraud, either ac- 


13-310. (7482) Actual fraud a question of fact. Actual fraud is always 
a question of fact. 
History: En. Sec. 2119, Civ. C. 1895; Fraud Not Presumed 


re-en. Sec. 4980, Rev. C. 1907; re-en. Sec. Actual fraud is always a question of 
7482, R. C. M. 1921. Cal. Civ. C. Sec. 1574. fact to be established by competent evi- 
Field Civ. C. Sec. 759. dence, since fraud cannot be presumed. 
Harrison v. Riddell, 64 M 466, 478, 210 

Burden of Proof P 460; Reilly v. Maw, 146 M 145, 405 


In an action based on fraud, the ques- P 2d 440. 
tion whether actual fraud has been prac- 


ticed is one of fact, and the burden of Inference of Fraud 

proof is upon him who alleges it. Lee v. Where the facts in an action for fraud 
Stockmen’s Nat. Bank, 63 M 262, 284, 207 are not controverted and furnish the basis 
P 623. of but one inference, namely, that the 


Where the plaintiff charged actual defendant is guilty of the fraud alleged, 
fraud on the part of the defendant, the the court may infer the fraud as a matter 
burden of establishing such fact was on of law and direct a verdict in favor of 
plaintiff. Hjermstad v. Barkuloo, 128 M plaintiff. Shoudy v. Reeser, 48 M 579, 587, 


88, 270 P 2d 1112, 1118. 142 P 205. 
The question of fraud is always a ques- 
Concealment of Facts tion of fact for the jury, unless the 


Whether an applicant for life insurance evidence is uncontradicted and it is im- 
intentionally concealed facts which are possible to draw any inference from it 
material, or made false representations other than that it entered into the par- 
with reference to them, intending to de- ticular transaction, whereupon it becomes 
ceive the insurer, thus being guilty of one of law for the court. Williams v. 
actual fraud, was a question of fact for Mutual Life Ins. Co. of New York, 61 M 
the jury. Pelican v. Mutual Life Ins. Co. 66, 72, 201 P 320. 
of New York, 44 M 277, 288, 119 P 778. 

References 


Contract to Divide Commission Turk v. Rudman, 42 M 1, 16, 111 P 
Where an oral contract was made be- 739; Advance-Rumely Thresher Co., Inc. 
tween two real estate brokers to divide v. Wenholz, 80 M 82, 94, 258 P 1085; Mce- 
a commission, since the mere fact that a Donald v. Northern Benefit Assn., 113 M 
promise was not carried out is not proof 595, 607, 131 P 2d 479. 
that such promise was made with no in- 
tention to perform, fraud in failing to Collateral References 
perform was not proved when there was a Contracts€~100; Fraud¢—64. 
possibility the sale would not go through. 17A C.J.S. Contracts § 614; 37 C.J.S. 
Reilly v. Maw, 146 M 145, 405 P 2d 440. Fraud § 123. 
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(7483) Undue influence—in what it consists. Undue influence 


1. In the use, by one in whom a confidence is reposed by another, or 
who holds a real or apparent authority over him, of such confidence or 
authority for the purpose of obtaining an unfair advantage over him; 

2. In taking an unfair advantage of another’s weakness of mind; or, 

3. In taking a grossly oppressive and unfair advantage of another’s 


necessities or distress. 


History: En. Sec. 2120, Civ. C. 1895; 
re-en. Sec. 4981, Rev. C. 1907; re-en. Sec. 
7483, R. C. M. 1921. Cal. Civ. C. Sec. 1575. 
Field Civ. C. Sec. 760. 


Burden of Proof 

The burden of proving undue influence 
upon testator in making his will is upon 
the contestant, and in order to establish 
it as a fact, it must be shown by proof 
that it was exercised upon the mind of the 
testator directly to procure its execution. 
Mere suspicion that, by reason of the 
close relation between the testator and 
the beneficiary, the latter may have had 
opportunity to ingratiate himself in the 
former’s favor and thus exercise influence 
over him, is insufficient. Hale v. Smith, 
73 M 481, 486, 237 P 214. 

In cases involving undue influence, con- 
testant has the burden of proof, and must 
produce substantial evidence to prove un- 
due influence. In re Maricich’s Estate, 145 
M 146, 400 P 2d 873. 


Demands and Importunities May 
Amount to Undue Influence 


Demands and importunities may amount 
to undue influence, without being coupled 
with fraud, threats, or misrepresentation; 
whether they do or not depending upon 
what they were, how persistently and 
under what circumstances they were em- 
ployed, and whether the mind of the 
testator was so infirm as to be over- 
powered by them. Murphy v. Nett, 47 M 
38, 53, 130 P 451. 


Relationship of Parties 


To meet the requirement of this defi- 
nition, the one party to the negotiations 
must occupy a superior position with ref- 
erence to the other by reason of a real 
or apparent authority he holds over him, 
arising out of pre-existing relations, or as- 
sumes at the time because of the weak- 
ness of mind or distress or necessities of 
the other, by reason of which he know- 
ingly gains an advantage, which in con- 
templation of law is unconscionable. Em- 
erson-Brantingham Implement Co. v. An- 
derson, 58 M 617, 629, 194 P 160. 

In a will contest, where the jury found 
undue influence, trial judge did not abuse 
discretion in granting proponents a new 
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trial on the question of influence which 
the jury found to exist with respect to 
proponents’ mother, where the will was 
executed without the knowledge of the 
beneficiaries, it was drafted by an attor- 
ney chosen by the testatrix, and testatrix 
did not change the will for twenty 
months before her death. In re Cocea- 
nougher’s Estate, 141 M 16, 375 P 2d 
1009, 1014. 


Sufficiency of Evidence To Support Un- 
due Influence 


Facts sufficient to be submitted to the 
jury, upon the question of “undue influ- 
ence” in the making of a will are set out 
in In re Murphy’s Estate, 43 M 353, 371, 
116 P 1004. 


Evidence in an action to set aside a 
will on the ground of undue influence 
alleged to have been exercised by a 
testator’s niece, who was made the prin- 
cipal beneficiary under the will, who for 
the last nine years of the life of de- 
ceased had cared for him and whom he 
had treated as his own daughter showed 
an entire absence of proof of undue influ- 
ence, and therefore insufficient to warrant 
its setting aside on that ground. Hale 
v. Smith, 73 M 481, 486, 237 P 214. 


Fact that beneficiary under a second 
will was never close to his alleged god- 
father until discovery that latter had 
bank account, the poor physical condition 
of the testator, the unnaturalness of the 
disposition and importunities made upon 
the testator by telling him his friends 
were going to put him in an insane asy- 
lum constituted substantial evidence to 
support a verdict setting aside second 
will. In re Maricich’s Estate, 145 M 146, 
400 P 2d 873. 


Sufficiency of Pleading 


Answer in an action on a promissory 
note stating facts that defendant was 
afflicted with a diseased and a resultant 
weak mind; that he reposed special con- 
fidence in plaintiff (his brother) and that 
the latter, taking advantage of this con- 
fidence, unduly influenced defendant to 
make the note, was sufficient to constitute 
a plea of undue influence, under this see- 
tion. Stagg v. Stagg, 96 M 573, 590, 32 
P 2d 856. 


CONSENT 


Theory 


The theory underlying the doctrine of 
undue influence is that the testator is 
induced, by the means employed, to exe- 
cute an instrument in form and appear- 
ance his will, but in reality expressing 


testamentary dispositions which he would | 


not have voluntarily made. Murphy v. 
Nett, 47 M 38, 51, 130 P 451. 


What Constitutes Undue Influence 


Undue influence, sufficient to invalidate 
a will, must be such as to control the 
mental operations of the testator, over- 
come his power of resistance and thus 
cause him to adopt the will of another in 
the disposition of his property which he 
would not have made if left freely to act 
in accordance with his own pleasure. Hale 
v. Smith, 73 M 481, 486, 237 P 214. 

Where no fiduciary relations existed be- 
tween mortgagor and mortgagee, and they 
dealt at arm’s length, each being repre- 
sented by counsel when the mortgage was 
executed, there was no undue influence 
exerted toward securing its execution, 
within the meaning of subdivision 1. of 
this section, defining “undue influence” 
as abuse of a confidence or authority, re- 
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History: En. Sec. 2121, Civ. C. 1895; 
re-en. Sec. 4982, Rev. C. 1907; re-en. Sec. 
7484, R. C. M. 1921. Cal. Civ. C. Sec. 1576. 
Field Civ. C. Sec. 761. 


References 

Brundy v. Canby, 50 M 454, 472, 148 
P 315; Hicks v. Stillwater County, 84 M 
38, 49, 274 P 296; Rieckhoff v. Woodhull, 
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posed in one, for the purpose of obtain- 
ing an unfair advantage over another. 
Pederson v. Thoeny, 88 M 569, 575, 295 
P 250. 


Facts to be considered in proving 
whether undue influence was exercised 
are: confidential relationship of person 


attempting to influence testator, the tes- 
tator’s physical and mental condition, un- 
naturalness of the disposition, and the 
demands and importunities as they af- 
fected testator. In re Maricich’s Estate, 
145 M 146, 400 P 2d 873. 

One influenced by love and affection 
and gratitude for services performed is 
not acting under undue influence. In re 
Maricich’s Estate, 145 M 146, 400 P 2d 
873. 


References 


Davenport v. Townsend, 117 M 75, 79, 
157 P 2d 477. 


Collateral References 


Contracts€—96. 

17 C.J.S. Contracts § 180. 

17 Am. Jur. 2d 505, Contracts, § 154; 25 
Am. Jur. 2d 395, Duress and Undue In- 
fluence, §§ 35-41. 


(7484) Mistake, kinds of. Mistake may be either of fact or law. 


106 M 22, 31, 75 P 2d 56; Carey v. Me- 
Fatridge, 115 M 278, 292, 142 P 2d 329. 


Collateral References 

Contracts¢—93. 

17 C.J.S. Contracts § 134 et seq. 

17 Am. Jur. 2d 490, Contracts, § 143 et 
seq. 


(7485) Mistake of fact. Mistake of fact is a mistake not caused 


by the neglect of a legal duty on the part of the person making the mistake, 


and consisting in: 


1. An unconscious ignorance or forgetfulness of a fact, past or present, 


material to the contract; or, 


2. Belief in the present existence of a thing material to the contract, 
which does not exist, or in the past existence of such a thing, which has 


not existed. 


History: En. Sec. 2122, Civ. C. 1895; 
re-en. Sec. 4983, Rev. C. 1907; re-en. Sec. 
7485, R. C. M. 1921. Cal. Civ. C. Sec. 1577. 
Field Civ. C. Sec. 762. 


Failure To Read Instrument before 
Signing 

Where the parties entrust the duty of 
formulating a writing embodying their 
agreement to an attorney or scrivener, 
and he, by his own mistake or fraud, 
embodies in it stipulations and conditions 
other than those agreed upon, the party 
against whom it is sought to be enforced 
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may have it reformed, though it was 
signed by him and delivered to the oth- 
er party, without reading. Parchen v. 
Chessman, 49 M 326, 339, 142 P 631, 
overruling Hennessy v. Holmes, 46 M 89, 
125 P 132. 

One is guilty of negligence in failing to 
read a promissory note before signing it. 
Parchen v. Chessman, 49 M 326, 338, 142 
P 631, distinguished in 59 M 243, 258, 196 
P 984, 

Where complaint alleged that plaintiff 
had agreed to sell, and defendant to buy, 
a parcel of land; that plaintiff had ac- 
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curately described the land to an attorney 
who undertook to reduce the terms of the 
agreement to writing, but in doing so 
included more land than was intended to 
be conveyed; that, relying upon, and 
having confidence in, the attorney’s in- 
tegrity and ability, plaintiff failed to 
observe the inaccuracy, as did also the 
defendant, or made no mention of it if 
observing it; and that contract was com- 
pleted in this faulty condition, the com- 
plaint was sufficient to state a case for 
reformation on the ground of mutual 
mistake of the parties. Cox v. Hall, 54 M 
154, 162, 168 P 519. 


13-314. 


CONTRACTS 


Reformation of Instruments because of 
Mistakes 

Before equity will intervene to correct 
an alleged mutual mistake in a written in- 
strument, the evidence of the mistake 
must be clear, convincing and satisfac- 
tory. Humble v. St. John, 72 M 519, 522, 
234 P 475. 


References 

Hinerman v. Baldwin, 67 M 417, 215 P 
1103; Rieckhoff v. Woodhull, 106 M 22, 
31, 75 P 2d 56; Calkins v. Smith, 106 M 
453, 458, 78 P 2d 74. 


Collateral References 
17 Am. Jur. 2d 491, Contracts, § 143. 


(7486) Mistake of law. Mistake of law constitutes a mistake, 


within the meaning of this chapter, only when it arises from: 
1. A misapprehension of the law by all parties, all supposing that they 
knew and understood it, and all making substantially the same mistake as 


to the law;; or, 


2. A misapprehension of the law by one party, of which the others are 
aware at the time of contracting, but which they do not rectify. 


History: En. Sec. 2123, Civ. C. 1895; 
re-en. Sec. 4984, Rev. C. 1907; re-en. Sec. 
7486, R. C. M. 1921. Cal. Civ. C. Sec. 1578. 
Field Civ. C. Sec. 763. 


Affecting Contract Obligations 


Every person is charged with knowl- 
edge of the law, and generally speaking a 
mistake of law is not an adequate ground 
for relieving one from a contract obliga- 
tion, more especially so where the mistake 
was not mutual, but the party relying 
thereon not only knew of his legal rights 
and asserted them, but nevertheless 
agreed to monthly settlements for several 
years, constituting accounts stated, ac- 
cepting less than he was legally entitled 
to; under such conditions he may not 
thereafter be permitted to surcharge the 
accounts and recover the difference. Nor- 
um v. Ohio Oil Co., 83 M 353, 365, 272 P 
534, 


Bank Unlawfully Pledging 
County 


Prior to amendment of the National 
Banking Act of 1930, national banks were 
prohibited from pledging any of their 
assets to secure deposits; hence, where in 
1924, a depositor executed his note to a 
bank which unlawfully pledged it to a 
county as security for its funds then on 
deposit in the bank, which soon thereafter 
became insolvent, the county was without 
right to enforce payment of the note be- 
eause it was not the owner nor rightful 
holder thereof. The receiver’s sending the 
dividend check for funds of the depositor, 
to the county treasurer was immaterial 
because a mistake. McFarland v. Still- 


Note to 
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water County, 109 M 544, 549, 98 P 2d 
321. 


Sufficiency of Complaint Based on Mis- 
take of Law 


Where plaintiff in a suit to recover an 
overpayment made on a repurchase of 
property sold under foreclosure, under a 
mistake of law, induced by defendant, 
alleges a cause of action under subdivision 
2 of this section, and the proof adduced 
brings it within subdivision 1, there is a 
fatal variance, and recovery cannot be 
had by reason of a mistake of law. Botte- 
go v. Carroll, 31 M 122, 126, 77 P 4380. See 
Brundy v. Canby, 50 M 454, 470, 148 P 
315. 

Where a fraud is alleged in the alter- 
native in an action for the reformation of 
one and the cancellation of another in- 
strument because executed under the in- 
fluence of mutual mistake, it does not 
render the plea of mutual mistake inef- 
fective. Brundy v. Canby, 50 M 454, 470, 
148 P 315. 

Under the code provisions declaring 
that to constitute a contract the consent 
of the parties must be free, that it is not 
free if obtained through mistake of law 
or fact and defining a mistake of law as 
a misapprehension of the law by both 
parties, the complaint of a county sur- 
veyor in an action to recover from the 
county the difference between $7 and $8 
per day compensation during four years 
of service, on the ground that owing to 
the mutual mistake of himself and the 
board of county commissioners he was 
allowed and accepted the smaller amount 
whereas under the law he was entitled to 


CONSENT 


the larger one, stated a cause of action 
(as against the assertion that mistake of 
what the law allowed him was not a 
proper basis for relief) it being apparent 
from an inspection of various statutes 
relating to the compensation of the coun- 


ty surveyor that there was ample justifi- 


eation for laymen, such as plaintiff and 
the board, to fall into the mutual mis- 
take as to the amount he was entitled by 
law to receive. Hicks v. Stillwater Coun- 
ty, 84 M 38, 50, 274 P 296. 


13-315. 
mistake of fact. 


History: En. Sec. 2124, Civ. C. 1895; 
re-en. Sec. 4985, Rev. C. 1907; re-en. Sec. 
7487, R. C. M. 1921. Cal. Civ. C. Sec. 1579. 
Field Civ. C. Sec. 764. 


Application of Section 


The rule of this section that mistakes 
of foreign law are mistakes of fact was 
not available to nonresident bringing fore- 
closure proceedings in Montana through 
a local attorney, where he failed to advise 
attorney of a payment that kept the debt 
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References 


Sathre v. Rolfe, 31 M 85, 88, 77 P 431; 
Rieckhoff v. Woodhull, 106 M 22, 31, 75 P 
2d 56; Calkins v. Smith, 106 M 453, 458, 
78 P 2d 74; Carey v. MeFatridge, 115 M 
278, 292, 142 P 2d 329. 


Collateral References 

Contracts€=93 (4). 

17 C.J.S. Contracts § 145. 

17 Am. Jur. 2d 490, Contracts, § 143. 


(7487) Mistake of foreign laws. Mistake of foreign laws is a 


alive in the belief the law here was the 
same as in his state, and attorney entered 
into an agreed statement of facts upon 
the trial of which the court found that 
the debt was outlawed. Rieckhoff v. Wood- 
hull, 106 M 22, 30, 75 P 2d 56. 


Collateral References 

Contracts¢—93 (1), (4). 

17 C.J.S. Contracts §§ 134, 135. 

17 Am. Jur. 2d 490, Contracts, § 143. 


(7488) Mutuality of consent. Consent is not mutual, unless the 


parties all agree upon the samc thing in the same sense. But in certain cases 
defined by the chapter on interpretation, they are to be deemed so to agree 


without regard to the fact. 


History: En. Sec. 2125, Civ. C. 1895; 
re-en. Sec. 4986, Rev. C. 1907; re-en. Sec. 
7488, R. C. M. 1921. Cal. Civ. C. Sec. 1580. 
Field Civ. C. Sec. 765. 


References 

J. Neils Lumber Co. v. Farmers Lumber 
Co., 88 M 392, 396, 293 P 288; Holmes v. 
Potts, 132 M 477, 319 P 2d 232, 238; 
Kuchinski v. Security General Ins. Co., 
141 M 515, 380 P 2d 889. 
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Collateral References 


Contracts¢>14. 
17 C.J.S8. Contracts § 31. 
17 Am. Jur. 2d 354, Contracts, § 18. 


Mutuality of obligation between appli- 
eant for admission and charitable home. 
10 ALR 2d 865. 


(7489) Communication of consent. Consent can be communi- 


cated with effect only by some act or omission of the party contracting, by 
which he intends to communicate it, or which necessarily tends to such 


communication, 


History: En. Sec. 2126, Civ. C. 1895; 
re-en. Sec. 4987, Rev. C. 1907; re-en. Sec. 
7489, R. C. M. 1921. Cal. Civ. C. Sec. 1581. 
Field Civ. C. Sec. 766. 
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Collateral References 

Contracts€22 (1), (2). 

17 C.J.S. Contracts § 42. 

17 Am. Jur. 2d 355, Contracts, §19 et 
seq. 


(7490) Mode of communicating acceptance of proposal. If a 


proposal prescribes any conditions concerning the communication of its ac- 
ceptance, the proposer is not bound unless they are conformed to; but in 
other cases any reasonable and usual mode may be adopted. 


History: En. Sec. 2127, Civ. ©. 1895; 
re-en. Sec. 4988, Rev. C. 1907; re-en. Sec. 
| 


7490, R. C. M. 1921. Cal. Civ. C. Sec. 1582. 
Field Civ. C. Sec. 767. 


« 


138-319 CONTRACTS 


References Collateral References 
Aasheim v. Hoven, 137 M 179, 350 P 2d Contracts@—22 (3). 
1025, 1026. 17 C.J.S. Contracts § 41. 


17 Am. Jur. 2d 382, Contracts, § 44. 


13-319. (7491) When communication deemed complete. Consent is 
deemed to be fully communicated between the parties as soon as the party 
accepting a proposal has put his acceptance in the course of transmission 
to the proposer, in conformity to the last section. 


History: En. Sec. 2128, Civ. C. 1895; References 


re-en, Sec. 4989, Rev. C. 1907; re-en. Sec. Aasheim v. Hoven, 137 M 179, 350 P 
7491, R. C. M. 1921. Cal. Civ. C. Sec. 1583. 04 1095 1026. 
Field Civ. C. Sec. 768. ; 


13-3820. (7492) Acceptance by performance of conditions. Performance 
of the conditions of a proposal, or the acceptance of the consideration of- 
fered with a proposal, is an acceptance of the proposal. 


History: En. Sec. 2129, Civ. C. 1895; References 
re-en. Sec. 4990, Rev. C. 1907; re-en. Sec. Aasheim v. Hoven, 137 M 179, 350 P 
7492, R. C. M. 1921. Cal. Civ. C. Sec. 1584. 94 1095. 1096. 
Field Civ. C. Sec. 769. ; 
Collateral References 


Contracts€=22. 
17 C.J.S. Contracts § 41. 


13-321. (7493) Acceptance must be absolute. An acceptance must be 
absolute and unqualified, or must include in itself an acceptance of that 
character which the proposer can separate from the rest, and which will 
conclude the person accepting. A qualified acceptance is a new proposal. 


History: En. Sec. 2130, Civ. C. 1895; ex rel. Henderson v. Board of State Prison 
re-en. Sec. 4991, Rev. C. 1907; re-en. Sec. Commrs., 37 M 378, 390, 96 P 736, the 
7493, R. C. M. 1921. Cal. Civ. C. Sec. 1585. principle being applied in this case to a 


Field Civ. C. Sec. 770. contract with the board of state prison 
commissioners for the care of inmates of 
Insurance Contract the prison. 
Where a renewal policy was sent to an 
insured, the sending of policy constituted Collateral References 


an offer and offer by insured to take the Contracts€=23, 24. 
policy for as long as ten dollars would 17 C.J.S. Contracts § 43. 
pay the premium was a new proposal, re- 


quiring acceptance by the insurer. Kudrna Difference between offer and acceptance 

v. Great Northern Ins. Co., 175 F Supp as regards place of payment or delivery as 

783. variance preventing consummation of con- 
tract. 3 ALR 2d 256. 

Unconditional Acceptance Acceptance of offer for sale of realty 


To conclude an agreement, the accept- subject to added condition that title must 
ance of the offer must be unconditional, be satisfactory to purchaser. 47 ALR 2d 
and must in every respect meet and cor- 4657. 
respond with the terms of the offer. State 


13-322. (7494) Revocation of proposal. A proposal may be revoked at 
any time before its acceptance is communicated to the proposer, but not 
afterwards. 


History: En. Sec. 2131, Civ. C. 1895; two months, which is revoked before ac- 
re-en. Sec. 4992, Rev. C. 1907; re-en. Sec. ceptance. Donlan v. Arnold, 48 M 416, 
7494, R. C. M. 1921. Cal. Civ. C. Sec. 1586. 422, 138 P 775. 


Field Civ. C. Sec. 771. Where there was an agreement between 
an optionee and a prospective purchaser 
Acceptance of Offer that “it will have to be first man up with 


A contract is not created by a mere’ the money” who could take up an option 
offer, even though kept open for nearly for the purchase of an interest in a block 


A2 


CONSENT 


of real estate leases, and the prospective 
purchaser notified the optionee that the 
money had been raised, the purchaser’s 
action constituted an acceptance and the 
optionee could not then revoke the offer. 
Aasheim v. Hoven, 137 M 179, 350 P 2d 
1025. 


Deposit in Bank for Inspection—Fail- 
ure To Act 


Where the owner of oil land transmit- 
ted a lease to a bank with draft to be 
paid before delivery of the lease, and no 
payment was made, the lessee requesting 
and being granted additional time within 
which to examine the title, and no ac- 
ceptance of the offer to lease was com- 
municated to the owner after expiration 
of the time for acceptance, the owner 
had a right to revoke his offer by re- 
questing a return of the lease and draft. 
Nadeau v. Texas Co., 104 M 558, 568, 69 
P 2d 586, 593, 111 ALR 874. 


Oil and Gas Lease 


In the absence of a consideration, a 
written offer to lease oil and gas lands 
was revocable by the offeror at any time 


13-323. 
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prior to the creation of a contract by 
acceptance, even though the time specified 
in which acceptance could be made had 
not expired, and withdrawal of the in- 
strument by the offeror from the bank in 
which it had been deposited and notifica- 
tion of the fact to the offeree by the 


bank was a revocation, formal notice not 


having been necessary. Sunburst Oil & 
Gas Co. v. Neville, 79 M 550, 565, 257 P 
1016. 


Resignation 


A tender of resignation by a professor 
of the state university, was, under the 
facts presented, a mere offer to resign, 
i. e., an offer to terminate his contract of 
employment, and as such could be with- 
drawn by him at any time before its 
acceptance by the state board of educa- 
tion. State ex rel. Phillips v. Ford, 116 M 
190, 198, 151 P 2d 171. 


Collateral References 
Contracts@—19. 

17 C.J.S. Contracts § 50. 

17 Am. Jur. 2d 373, Contracts, § 35. 


(7495) Revocation—how made. A proposal is revoked: 


1. By the communication of notice of revocation by the proposer to 
the other party, in the manner prescribed by sections 138-317 and 13-319, 
before his acceptance has been communicated to the former; 

2. By the lapse of the time prescribed in such proposal for its accept- 
ance, or if no time is so prescribed, the lapse of a reasonable time without 


communication of the acceptance; 


3. By the failure of the acceptor to fulfill a condition precedent to ac- 


ceptance; or, 


4, By the death or insanity of the proposer. 


History: En. Sec. 2132, Civ. C. 1895; 
re-en. Sec. 4993, Rev. C. 1907; re-en. Sec. 
7495, R. C. M. 1921. Cal. Civ. C. Sec. 1587. 
Field Civ. C. Sec. 772. 
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References 


Sunburst Oil & Gas Co. v. Neville, 79 
M 550, 565, 257 P 1016. 


(7496) Ratification of contract void for want of consent. A 


contract which is voidable solely for want of due consent may be ratified 


by a subsequent consent. 

History: En. Sec. 2133, Civ. C. 1895; 
re-en. Sec. 4994, Rev. C. 1907; re-en. Sec. 
7496, R. C. M. 1921. Cal. Civ. C. Sec. 1588. 
Field Civ, C. Sec. 773. 


References 


Koerner v. Northern Pacific Ry. Co., 
56 M 511, 186 P 337; Larson v. Marcey, 
61 M 1, 201 P 685. 


13-325. 


Collateral References 


Contracts¢-16, 22 (1). 
17 C.J.S. Contracts § 39 et seq. 


Joining in subsequent instrument as 
ratification of prior ineffective contract 
affecting real property. 7 ALR 2d 294. 

Ratification of contract voidable for 
duress. 77 ALR 2d 426. 


(7497) Assumption of obligation by acceptance of benefits. A 


voluntary acceptance of the benefit of a transaction is equivalent to a con- 
sent to all the obligations arising from it, so far as the facts are known, or 
ought to be known, to the person accepting. 
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History: En. Sec. 2134, Civ. C. 1895; 
re-en. Sec. 4995, Rev. C. 1907; re-en. Sec. 
7497, R. C. M. 1921. Cal. Civ. C. Sec. 1589. 
‘Field Civ. C. Sec. 774. 


Estoppel by Acquiescence, Direct or Im- 
plied 

If a party seeking reformation of a 
contract on the ground of mistake in its 
execution, after becoming aware of the 
mistake or the circumstances are such that 
he will be presumed to have known of it, 
acquiesces in the instrument, he loses his 
right to reformation; acquiescence may be 
implied from an unreasonable delay in 
applying for redress after getting notice 
of the mistake. Cook-Reynolds Co. v. 
Beyer, 107 M 1, 9, 79 P 2d 658. 


Notice of Facts 


Under section 2-203, plaintiff corpora- 
tion must be deemed to have had notice 
of the facts known to its manager in 
entering into an agreement whereby its 
debtor was released from liabilities by 
his assignment for the benefit of eredi- 
tors, and its voluntary acceptance of the 
benefits of the transaction was equivalent 
to a consent to it. Stone-Ordean-Wells Co. 
v. Anderson, 66 M 64, 69, 212 P 853. 


CONTRACTS 


Waiver of Fraud 


Plaintiff, who shortly after entering 
into a contract with defendant agreeing 
to trade his farm for that of the latter, 
discovered that he had been defrauded 
and gave notice of his intention to re- 
scind, but continued in possession of the 
land acquired by him for nearly fourteen 
months and for a period of six months 
after he commenced action for rescission, 
and continued to use it as his own, pay- 
ing an installment of taxes after knowl- 
edge of the fraud and six months after 
the deal assuring defendant that he would 
attend to the payment of a mortgage 
assumed by him on the trade, waived the 
fraud and ratified the contract by his 
conduct. Beebe v. James, 91 M 403, 416, 
8 P 2d 803. 


References 

Hills v. Johnson, 52 M 65, 69, 156 P 
122; Atkinson v. Roosevelt County, 66 M 
411, 416, 214 P 74. 


Collateral References 


Contraects@=22 (1). 
17 C.J.S. Contracts § 39. 


CHAPTER 4 
OBJECT 


Section 13-401. Object of contract. 


13-402. Requisites of object. 
13-403. Impossibility, what deemed. 
13-404. When contract wholly void. 
13-405. When contract partially void. 
13-401. (7498) Object of contract. The object of a contract is the 


thing which it is agreed, on the part of the party receiving the considera- 
tion, to do or not to do. 

History: En. Sec. 2150, Civ. C. 1895; 
re-en. Sec. 4996, Rev. C. 1907; re-en. Sec. 


7498, R. C. M. 1921. Cal. Civ. C. Sec. 
1595. Field Civ. C. Sec. 775. 


Collateral References 


Contracts¢>7. 
17 C.J.S. Contracts § 29. 
17 Am. Jur. 2d 352, Contracts, § 14. 


References 


Glass v. Basin & Bay State Min. Co., 
31 M 21, 32, 77 P 302. 


13-402. (7499) Requisites of object. The object of the contract must 
be lawful when the contract is made, and possible and ascertainable by the 
time the contract is to be performed. 


History: En. Sec. 2151, Civ. C. 1895; 
re-en. Sec. 4997, Rev. C. 1907; re-en. Sec. 
7499, R. C. M. 1921. Cal. Civ. C. Sec. 1596. 
Field Civ. C. Sec. 776. 


References 
Glass v. Basin & Bay State Min. Co., 
31 M 21, 32,77 P 302. 


Collateral References 

ContractsG=9 (1), 101 et seq. 

17 C.J.S. Contracts §§ 98, 192, 208. 

17 Am. Jur. 2d 352, 506, Contracts, 


§§ 14, 155 et seq. 


“Escalator” price adjustment clauses. 


63 ALR 2d 1337. 
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OBJECT 13-404 


Validity and enforceability of contract agreement or negotiation the terms of 
which expressly leaves open for future payment for property. 68 ALR 2d 1221. 


13-403. (7500) Impossibility, what deemed. Everything is deemed 
possible except that which is impossible in the nature of things. 
History: En. Sec. 2152, Civ. C. 1895; Collateral References 


re-en. Sec. 4998, Rev. C. 1907; re-en. Sec. Modern status of rules regarding im- 

7500, R. C. M. 1921. Cal. Civ. C. Sec. 1597. possibility of performance as defense in 

Field Civ. C. Sec. 777. action for breach of contract. 84 ALR 
2d 12. 


13-404. (7501) When contract wholly void. Where a contract has but a 
single object, and such object is unlawful, whether in whole or in part, or 
wholly impossible of performance, or so vaguely expressed as to be wholly 
unascertainable, the entire contract is void. 


History: En. Sec. 2153, Civ. C. 1895; Wagering or Gambling Transactions; 
re-en. Sec. 4999, Rev. C. 1907; re-en. Sec. Grain Market 
7501, R. C. M. 1921. Cal. Civ. C. Sec. 1598. In order to invalidate a contract as a 
Pield Civ. C. Sec. 778. wagering or gambling transaction (instant 
case grain market transaction) both par- 
Seip op aE OnE ACLS ties HSE have intended ae instead of 
In order that a contract may be en- Qelivery of the article, there should be 
forceable, the parties must express them- 4g mere payment of the difference between 
selves in terms direct and explicit enough the contract price and the market price, 
to enable their full intention to be as- j.¢,, a settlement of the difference, burden 
certained to a reasonable degree of cer- o¢ proof ig on the party assailing the 
tainty. Schwab v. MeVey, 54 M 422, 425, transaction. H. Earl Clack Co. v. Oltes- 


171 P 277, vig, 104 M 255, 259, 68 P 2d 586. 
The parties to a contract must express 
themselves in terms direct and explicit When Uncertainty Makes Contracts 


enough to enable their full intention to vYoid 
be ascertained to a reasonable degree of 


certainty. Evankovich v. Howard Pierce, "i F vhs 
printed order blank containing many 
aioe aes ool SB 72d (052: pages and covering a large variety of 
Impossibility of Performance jewelry, how many articles of a particular 


. kind and price had been ordered, the 
A AE ea he ne memorandum of sale was so indefinite and 


‘ : ; tain as to make it unenforceable at 
ess Oregon Basin erude oil so as to yield Sas tke en 
60 per cent gasoline containing not more ae v. Stipek, 39 M 426, 482, 104 


than 10 per cent sulphur had but a single : : 
object and was void under sections 12- In an action by a lessor to recover his 
103, 12-104, 12-202, 12-203, 13-401, 13-404 share of grain alleged to have been raised 
and section 10704, R. C. M. 1935 (since by the defendant under a contract of lease 
repealed), where it was impossible to ob- of agricultural land, the only definite por- 
tain such a yield of gasoline, whether or tion of which was that which secured to 
not contractor knew or shouldhave known defendant, without naming a considera- 
of such impossibility, and contractor was tion, the possession of the land for a 
entitled to a recovery on the quantum 8pecified time, but which did not bind him 
meruit; his bond did not permit recovery to do anything or raise any grain, the 
of damages; a collateral promise in the Contract was void for uncertainty. Sch- 
contract. consisting of warranty was in. Wwab v. McVey, 54 M 422, 425, 171 
valid and would not support action for P 277. 

breach of warranty; and contractor’s lien A lease of agricultural lands which did 
was supported by the implied contract. not impose upon either party the work of 
Smith Engineering Co. v. Rice, 102 F 2d preparing them for crops or provide who 


Where it could not be determined from 


492. should furnish seed, bear the expense of 
; harvesting, extra help, ete., was not void 
Void When Prohibited by Statute for uncertainty, it being implied under 


A contract expressly prohibited by a_ section 13-722, from the fact that the 
valid statute is void, and courts may not lessees were to have possession for the 
disregard such prohibition. Johnson v. purpose of producing crops, that they were 
Kaiser, 104 M 261, 274, 65 P 2d 1179, — to do these things. MeDonald v. MeNinch, 
overruled on another point in 108 M 368, 63 M 308, 313, 206 P 1096. 

381, 92 P 2d 628. 
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In an action for damages for breach of 
a lease of farm lands by the lessors, the 
lease was not void for uncertainty for 
failing minutely to describe a building 
site and right of way reserved by the 
lessors, where it was apparent therefrom 
that the burden of selecting them within 
a reasonable time was upon the lessors, 
and that they themselves had caused the 
uncertainty to exist. McDonald v. Me- 
Ninch, 63 M 308, 313, 206 P 1096. 

A covenant in a lease of a building 
which required the lessee to complete the 
upstairs portion thereof without any speci- 
fications as to how it was to be completed, 
whether for office, living room or storage 
purposes, or as to the kinds of materials 
to be used, etc., was so vague and uncer- 
tain as to be incapable of enforcement 
and therefore void under this section. Al- 
derson v. Republican-Courier Co., 69 M 
271, 280, 221 P 544. 

In an action to quiet title to an interest 
in a ditch and water right, based upon 
conversations had by plaintiff with de- 
fendant, for work done on the ditch by 
him, evidence of plaintiff as to the alleged 
contract was so indefinite and uncertain, 
under this section, as not to constitute an 
enforceable agreement, it not appearing 
therefrom what amount of work plaintiff 
was to perform, or in which one of several 
ditches he was to have an interest, ete. 
Thrasher v. Schreiber, 77 M 221, 227, 250 
P 600. 

Agreement that is so vague and indefi- 
nite that it is impossible to collect from 


13-405. 


CONTRACTS 


it the full intention of parties is void, 
since neither court nor jury can make 
agreement for parties. Schwartz v. In- 
spiration Gold Min. Co., 15 F Supp 1030, 
1037. 


References 


Glass v. Basin & Bay State Min. Co., 
31 M 21, 32, 77 P 302; Christianson v. 
Minecoff, 118 M 139, 164 P 2d 344, 347; 
Kelly v. Silver Bow County, 125 M 272, 
233 P 2d 1035, 1086; Bennett v. Dodgson, 
129 M 228, 284 P 2d 990, 995. 


Collateral References 


Provision for post-mortem payment for 
performance as affecting instrument’s char- 
acter and validity as a contract. 1 ALR 
2d 1178. 

Public policy as affecting enforceability 
as between the parties of agreement to 
purchase property at judicial or tax sale 
for their joint benefit. 14 ALR 2d 1271. 

Ratification of antenuptial contract of 
marriage settlement notwithstanding fail- 
ure of spouse to make proper disclosure of 
property owned. 27 ALR 2d 904. 

Validity and effect of promise not to 
make a will. 32 ALR 2d 370. 

Private rights and remedies growing 
out of prize-winning contests. 87 ALR 
2d 649. 

Attorney’s recovery in quantum meruit 
for legal services rendered under a con- 
tract which is illegal or void as against 
public policy. 100 ALR 2d 1378. 


(7502) When contract partially void. Where a contract has 


several distinct objects, of which one at least is lawful, and one at least is 
unlawful, in whole or in part, the contract is void as to the latter and 


valid as to the rest. 


History: En. Sec. 2154, Civ. C. 1895; 
re-en. Sec. 5000, Rev. C. 1907; re-en. Sec. 
7502, R. C. M. 1921. Cal. Civ. C. Sec. 1599. 
Field Civ. C. Sec. 779. 


Collateral References 


Contracts¢=137. 
17 C.J.S. Contracts § 289. 


Enforeeability of option to purchase, 
consideration for which is payment of 
rentals exceeding rent control law maxi- 
mum. 28 ALR 2d 1204. 


CHAPTER 5 
_ CONSIDERATION 


Section 13-501. 


Good consideration, what constitutes. 


13-502. How far legal or moral obligation is a good consideration. 
13-503. Consideration lawful. 

13-504. Effect of illegality. 

13-505. Consideration executed or executory. 

13-506. Executory consideration. 

13-507. How ascertained. 

pes Effeet of impossibility of ascertaining consideration. 
13-509. 


cution on face. 
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Effect of impossibility of ascertaining consideration—possible of exe- 


CONSIDERATION 


13-510. 
13-511. 


13-501. 


13-501 


Written instrument presumptive evidence of consideration. 
Burden of proof to invalidate sufficient consideration. 


(7503) Good consideration, what constitutes. Any benefit con- 


ferred, or agreed to be conferred, upon the promisor, by any other person, to 
which the promisor is not lawfully entitled, or any prejudice suffered, or 
agreed to be suffered, by such person, other than such as he is at the time 
of consent lawfully bound to suffer, as an inducement to the promisor, is a 


good consideration for a promise. 


History: En. Sec. 2160, Civ. C. 1895; 
re-en. Sec. 5001, Rev. C. 1907; re-en. Sec. 
7503, R. C. M. 1921. Cal. Civ. C. Sec. 1605. 
Field Civ. C. Sec. 780. 


Consideration Sufficient—In General 


Where the defendants were assignees 
of moneys to be made out of certain wood 
contracts, and plaintiff, an employee of 
the assignor, procured from the latter an 
order on defendants for wages due him, 
whereupon the defendants, on presenta- 
tion of the order for payment, took an 
assignment from plaintiff of all moneys 
due him for wages, paying part of the 
order in cash and giving him a due bill 
for the balance, the promise to pay the 
due bill was a sufficient consideration. 
Parnell v. Davenport, 36 M 571, 573, 93 
P 939. 

Plaintiff had drilled a well for defend- 
ants accepting their promissory notes in 
payment. The notes were not paid. The 
well proved unsatisfactory and the par- 
ties entered into another agreement 
whereby plaintiff undertook to put the 
well in working condition, defendants 
to execute new notes and a first mortgage 
upon their lands to secure the amount 
then due. The agreement to put the well 
in condition was a good consideration for 
the mortgage contract. White v. Hulls, 
59 M 98, 103, 195 P 850. 


Where defendants, who had bought var- 


ious pieces of farm machinery under a 
conditional sale contract, giving their 
promissory note therefor, thereafter dis- 
posed of part of them, and upon failure 
to pay the note plaintiff, in an action in 
claim and delivery, recovered a portion 
of the property crediting the value there- 
of on the note, there was a sufficient 
consideration in support of plaintiff’s 
action to recover the balance due on the 
note. Lindsay Bros. Co. v. Montgomery, 
68 M 294, 299, 216 P 795. 

Under this section, any benefit con- 
ferred upon a promisor or a prejudice 
suffered or agreed to be suffered by the 
promisee, as an inducement to the prom- 
isor, is a good consideration. Farmers & 
Miners’ State Bank v. Probst, 81 M 248, 
255, 263 P 693. 


Extension of Time of Payment of Debt 
Before plaintiff manufacturing company 


AT 


would enter into a renewal contract with 
a distributor of its goods, it required him 
to furnish a written contract of guaranty 
signed by responsible parties agreeing to 
pay the company on termination of the 
renewal contract the amount due it from 
the distributor at the time of the execu- 
tion of the guaranty or what might be- 
come due thereafter; in consideration it 
promised to furnish the distributor with 
more goods. The guaranty was furnished, 
no further goods, however, being there- 
after ordered. In an action to recover on 
the guaranty, trial court did not err in 
holding that there was a sufficient con- 
sideration to support the contract of 
guaranty of the distributor’s indebtedness 
existing at the time of the execution of 
the contract, to wit, extension of time of 
payment, and that, in addition, the agree- 
ment as to payment of existing and future 
indebtedness, being indivisible, was based 
upon the further consideration that the 
company would sell more goods to the 
distributor, the fact that he thereafter 
did not order more goods did not affect 
its sufficiency. W. T. Rawleigh Co. v. 
Washburn, 80 M 308, 315, 260 P 1039. 
An agreement by a debtor to pay inter- 
est during the period for which maturity 
of the debt is extended by the creditor is 
based on a sufficient consideration, in that 
the creditor promises to forbear bringing 
suit during the time of the extension, and 
the debtor foregoes his right to pay the 
debt before the end of that time. Ship- 
man v. Terrill, 84 M 322, 337, 276 P 21, 
overruling Hale v. Forbis, 3 M 395. 


Forbearance To Sue 


Forbearance to sue is a sufficient con- 
sideration to support a contract, provided 
there be an agreement, express or implied, 
to that effect, mere nonaction being of no 
avail. Doorly v. Goodman, 71 M 529, 537, 
230 P 779. 


Partial Consideration—Sufficiency 


The fact that the maker of a promis- 
sory note did not receive all he desired by 
way of consideration did not vitiate his 
promise; having received a substantial 
part of it, it was sufficient to sustain the 
contract. Farmers & Miners’ State Bank 
v. Probst, 81 M 248, 255, 263 P 693. 


13-501 


Partly Past and Partly Executory 


A promise founded partly on a_ past 
consideration and partly on an executory 
one is enforceable. W. T. Rawleigh Co. 
v. Miller, 105'M 456, 562, 73 P 2d 552. 


Pre-existing Debt Constitutes Vaiue 


A pre-existing debt constitutes value, 
and, therefore, the surrender of an old 
promissory note upon execution of one to 
take its place is a sufficient consideration 
for the latter, and the fact that the ob- 
ligation surrendered is that of another 
person is immaterial. First State Bank v. 
Mussigbrod, 83 M 68, 88, 271 P 695. 


Prejudice Suffered by Payee 


Where the purchaser of real property, 
desiring to assume the liability of the 
vendor upon a promissory note held by 
a bank, executed a new note to take the 
place of the former, and the bank, instead 
of applying a part of the cash payment 
made by the vendee and deposited by the 
vendor, to the payment of the latter’s 
note, as it properly could have done, ac- 
cepted the new note in lieu thereof, it 
thereby suffered such a prejudice which 
it was not lawfully bound to suffer as an 
inducement for the maker of the second 
note to sign it, as constituted a good 
consideration for the note. Farmers & 
Miners’ State Bank v. Probst, 81 M 248, 
255, 263 P 693. 


Promissory Note Constitutes Valuable 
Consideration 


A promissory note given in considera- 
tion of an oil and gas lease was a valuable 
consideration, and the fact that the lessor, 
more than a year after its delivery, re- 
turned it to the lessee was immaterial; 
it having been the property of the lessor 
he could do with it as he saw fit. Nadeau 
v. Texas Co., 104 M 558, 569, 69 P 2d 
586, 593. 


Property Agreement Made before Di- 
vorce 


An agreement, the purpose of which is 
to facilitate the granting of a divorce 
without proper grounds existing, is void; 
but where proper grounds do exist, an 
agreement with respect to a property set- 
tlement cannot be said to perpetrate a 
fraud upon the court and will not be held 
void. Schulz v. Fox, 136 M 152, 345 P 
2d 1045. 


Release of Debtor 


The loss sustained by a debtor in agree- 
ing to make an assignment for the benefit 
of his creditors was a sufficient consid- 
eration for his release from liabilities 
owing by him to them, under this section, 
in that he suffered a prejudice which he 
was not lawfully bound to suffer. Stone- 
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Ordean-Wells Co. v. Anderson, 66 M 64, 
65, 69, 212 P 853. 


Want of Consideration 


Where a surgeon, after agreeing to per- 
form an operation for a stated amount, 
was sought to be held under an alleged 
special contract subsequently made to the 
effect that he would guarantee that as a 
result of the operation plaintiff’s hand on 
which it was to be performed would be 
rendered 100 per cent efficient, the al- 
leged special contract was void for want 
of consideration, the past consideration of 
the operation not covering the subsequent 
contract of warranty. (Mr. Justice Farr 
dissenting.) Wilson v. Blair, 65 M 155, 
211 P 289, overruled on another point in 
139 M 115, 124, 129, 360 P 2d 1005. 


Want of Consideration—Burden of Proof 


The burden of showing a want of con- 
sideration sufficient to support an instru- 
ment lies with the party seeking to avoid 
it. W. T. Rawleigh Co. v. Washburn, 80 
M 308, 315, 260 P 1039; Farmers & Min- 
ers’ State Bank v. Probst, 81 M 248, 255, 
263 P 693; Morigeau v. Lozar, 81 M 434, 
439, 263 P 985. 


Want of Consideration—Defense of 


In an action on a promissory note for 
$650 in which defense of want of con- 
sideration was raised, where plaintiff, in 
possession of public land under a claim of 
right to desert entry and upon which he 
had made improvements consisting of 
about three miles of fencing, located de- 
fendants thereon, delivering possession 
and surrendering the improvements to 
them, defendants giving the note in pay- 
ment, there was sufficient consideration 
for the instrument. McConnell v. Black- 
ley, 66 M 510, 515, 214 P 64. 

Where defendant was conversant with 
the fact the money procured on a mort- 
gage on her land was to be, and was, used 
to pay off an indebtedness of her father 
for supplies used by the family of which 
she was a member, and she made no com- 
plaint until action to foreclose was com- 
menced, her defense that, having herself 
received but $50 in cash of the $4,000 
loaned, there was a lack of consideration 
was unavailing. Morigeau v. Lozar, 81 M 
434, 439, 263 P 985. 

There was no basis for the contention 
that there was no consideration for the 
execution of a lease of a liquor estab- 
lishment when in the lease there was a 
promise to pay a monthly rent, and also 
the lessee had released a mortgage on the 
liquor and beer licenses. Sears v. Barker, 
126 M 101, 244 P 2d 516. 


References 


Emerson-Brantingham Implement Co. vy. 
Anderson, 58 M 617, 632, 194 P 190; Row- 
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ley v. Mullen, 74 M 283, 289, 240 P 374; 
Hale v. Belgrade Co., Ltd. 75 M 99, 
114, 242 P 425; Peterson v. Nelson, 77 M 
539, 550, 252 P 368; Rentfro v. Dettwiler, 
95 M 391, 399, 26 P 2d 992; Kelly v. 
Grainey, 113 M 520, 534, 129 P 2d 619; 
State ex rel. Stafford v. Fox-Great Falls 
Theatre Corp., 114 M 52, 65, 132 P 2d 
689. 


Collateral References 


Contracts€—54 (1) et seq. 

17 C.J.S. Contracts § 74 et seq. 

17 Am. Jur. 2d 427, Contracts, § 85 et 
seq. 


Obligation assumed by applicant for ad- 
mission to charitable home respecting 
compensation to home and property rights 
of applicant, sufficiency of consideration 
for. 10 ALR 2d 867. 

Performance of work previously con- 
tracted for as consideration for promise 
to pay greater or additional amount. 12 
ALR 2d 78. 

Validity and enforceability of contract 
in consideration of naming child. 21 ALR 
2d 1061. 

Restrictive agreement in respect of pur- 
chase or handling of petroleum products 
by operator of filling station as unenforce- 


13-502. 


18-503 


abe: for want of mutuality. 26 ALR 2d 
221. 

Mutuality and enforceability of contract 
to furnish another with his needs, wants, 
desires, requirements, and the like, of cer- 
tain commodities. 26 ALR 2d 1139. 

Consideration to support contract for 


severance or dismissal pay. 40 ALR 2d 


1047. 

Agreements to drop or compromise will 
contest or withdraw objections to probate, 
as sufficient consideration. 42 ALR 2d 
1339. 

Consideration for option for repurchase 
by vendor. 44 ALR 2d 345. 

Necessity of consideration for agree- 
ment between former spouses releasing 
father from further payment of child sup- 
port provided for in earlier divorce de- 
cree. 57 ALR 2d 1141. 

Consideration for mining grubstake 
contract. 70 ALR 2d 911. 

Sufficiency of consideration for contract 
between employer and employee with re- 
spect to general bonus or profit-sharing 
plan. 81 ALR 2d 1070. 

Minimum royalties as consideration for 
lessor’s forbearance from electing to exer- 
cise right to declare forfeiture of solid 
mineral lease. 87 ALR 2d 1080. 


(7504) How far legal or moral obligation is a good considera- 


tion. An existing legal obligation resting upon the promisor, or a moral 
obligation originating in some benefit conferred upon the promisor, or 
prejudice suffered by the promisee, is also a good consideration for a 
promise, to an extent corresponding with the extent of the obligation, but 


no further or otherwise. 


History: En. Sec. 2161, Civ. C. 1895; 
re-en. Sec. 5002, Rev. C. 1907; re-en. Sec. 
7504, R. C. M. 1921. Cal. Civ. C. Sec. 1606. 
Field Civ. C. Sec. 781. 


Performance of Legal Obligation Will 
Not Make One a Purchaser for Value 


Performance by a child of the legal 
obligation to support an indigent parent 
may be sufficient consideration to support 
a conveyance to the child, but not such 
a consideration as to make the child a 
purchaser in good faith, and for a valu- 
able consideration so as to entitle her to 
precedence over another purchaser under 
the recording statute, section 73-202. Kel- 


13-503. 


ly v. Grainey, 113 M 520, 534, 129 P 2d 
619. 


References 

Parnell v. Davenport, 36 M 571, 573, 
93 P 939; W. T. Rawleigh Co. v. Wash- 
burn, 80 M 308, 315, 260 P 1039. 


Collateral References 

Contracts€—76. 

17 C.J.S. Contracts §§ 90, 118. 

17 Am. Jur. 2d 477, Contracts, § 130 
et seq. 


Moral obligation as consideration for 
contract—modern trend. 8 ALR 2d 787. 


(7505) Consideration lawful. The consideration of a contract 


must be lawful within the meaning of section 13-801. 


History: En. Sec. 2162, Civ. C. 1895; 
re-en. Sec. 5003, Rev. C. 1907; re-en. Sec. 
7505, R. C. M. 1921. Cal. Civ. C. Sec. 1607. 
Field Civ. C. Sec. 782. 


Illegal Contract 
A contract which tends to suppress the 


investigation of a criminal offense is il- 
legal, even though it does not amount to 
compounding of a felony, for the reason 
that it is contrary to good morals and 
public policy. Portland Cattle Loan Co. 
v. Featherly, 74 M 531, 547, 241 P 322. 


138-504 


References 

Glass v. Basin & Bay State Min. Co., 31 
M 21, 32, 77 P 302; Baltimore Process Co. 
v. Red Lodge Brewing Co., 66 M 407, 409, 
213 P 798. 
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Collateral References 
Contracts€=75 (1-3), 103 et seq. 


(7506) Effect of illegality. If any part of a single considera- 


tion for one or more objects, or of several considerations for a single 
object, is unlawful, the entire contract is void. 


History: En. Sec. 2163, Civ. C. 1895; 
re-en. Sec. 5004, Rev. C. 1907; re-en. Sec. 
7506, R. C. M. 1921. Cal. Civ. C. Sec. 1608. 
Field Civ. C. Sec. 783. 


By Whom Illegality May Be Raised 


Whenever the illegality of a contract 
sued upon appears, whether the showing 
be made by one side or the other, the 
disclosure is fatal to the case. McManus 
v. Fulton, 85 M 170, 189, 278 P 126, 67 
ALR 690. 


Effect on Parties to Contract 


Where a party comes into court seeking 
to enforce a contract which is against 
publie policy or is prohibited by law, the 
court will refuse to aid either party and 
will leave them where they have placed 
themselves, irrespective of the moral side 
of the controversy or the claim that justice 
demands that the one who has received 
money which belongs to the other should 
account for it. McManus v. Fulton, 85 
M 170, 189, 278 P 126, 67 ALR 690. 


Entire Contract Is Void 


A contract by the terms of which plain- 
tiff in effect agreed, for a consideration of 
$50,000, to furnish evidence which would 
enable defendant to either win two cer- 
tain suits, or one of them, upon trial, or 
which would put the latter in such a 
position that he could force a favorable 
settlement of one or both of them, was 
an entire contract, and void as against 
the policy of the law. Hughes v. Mullins, 
36 M 267, 277, 92 P 758, distinguished in 
53 M 494, 497, 498, 156 P 459. 

Where there is but a single considera- 
tion passing for the performance of sev- 
eral separate and distinct acts, one of 
which is unlawful, the entire contract, it 
not being severable, is void, particularly 
so where it is wholly executory. In re 
Cummings’ Estate, 89 M 405, 413, 298 
P 350. | 

County commissioners cannot contract 
away duties which under the law are re- 
quired to be performed by county officials. 
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Thus, where the county commissioners 
contracted with an individual for the in- 
dividual to abstract, make applications 
for tax deeds, give, post, and publish 
proper notice of applications, and issue 
tax deeds, the entire contract is void al- 
though in some instances the county com- 
missioners may properly contract for 
abstracting. Here, it was unlawful for the 
county commissioners to contract away 
the duties of the county clerk and county 
treasurer relating to the making of ap- 
plications for tax deeds, giving and post- 
ing of notice, and the issuing of tax 
deeds; therefore the entire contract is 
void. Kelly v. Silver Bow County, 125 M 
272, 233 P 2d 1035, 1036. 


Illegality under Laws of Another State 


A contract void in another state where 
made will not be enforced in Montana. 
McManus v. Fulton, 85 M 170, 189, 278 P 
126, 67 ALR 690. 


Wagering or Gambling Transactions— 
Grain Market 


In order to invalidate a contract as a 
wagering or gambling transaction (instant 
ease grain market transaction) both par- 
ties must have intended that, instead of 
delivery of the article, there should be 
a mere payment of the difference between 
the contract price and the market price, 
i. e., a settlement of the difference, burden 
of proof on the party assailing the trans- 
action. H. Earl Clack Co. v. Oltesvig, 104 
M 255, 259, 68 P 2d 586. 


References 


Glass v. Basin & Bay State Min. Co., 
31. M..21,,.382,777 2302; United. States 
Bldg. & Loan Assn. v. Burns, 90 M 402, 
421, 4 P 2d 703; Benson v. School District 
No. 1 of Silver Bow County, 136 M 77, 
344 P 2d 117, 121. 


Collateral References 
Contracts@—136. 

17 C.J.S. Contracts § 288. 

17 Am. Jur. 2d 510, Contracts, § 157. 


(7507) Consideration executed or executory. A consideration 


may be executed or executory, in whole or in part. In so far as it is execu- 
tory, it is subject to the provisions of sections 138-401 to 13-405 of this 


code. 


CONSIDERATION 


History: En. Sec. 2164, Civ. C. 1895; 
re-en. Sec. 5005, Rev. C. 1907; re-en. Sec. 
7507, R. C. M. 1921. Cal. Civ. C. Sec. 1609. 
Field Civ. C. Sec. 784. 
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13-510 


Collateral References 


Contracts¢~78. 
17 C.J.S. Contracts § 94. 


(7508) Executory consideration. When a consideration is ex- 


ecutory, it is not indispensable that the contract should specify its amount 
or the means of ascertaining it. It may be left to the decision of a third 
person, or regulated by any specified standard. 


History: En. Sec. 2165, Civ. C. 1895; 
re-en. Sec. 5006, Rev. C. 1907; re-en. Sec. 
7508, R. C. M. 1921. Cal. Civ. C. Sec. 1610. 
Field Civ. C. Sec. 785. 


Application of Section 


Under this statute, it was competent for 
the plaintiff and defendant to agree upon 
and specify any person whom they might 
desire to determine the amount of plain- 
tiffs fee. They might have designated 


13-507. 


the sheriff of the county, a bank cashier, 
or any other person. If the testimony of 
the plaintiff is to be believed, they did 
agree upon the judge of the probate court 
of Silver Bow county. Fitzgerald v. Hisen- 
hauer, 62 M 582, 592, 206 P 685. 


Collateral References 


Contracts¢—82. 
17 C.J.S. Contracts § 73. 


(7509) How ascertained. When a contract does not determine 


the amount of the consideration, nor the method by which it is to be ascer- 
tained, or when it leaves the amount thereof to the discretion of an inter- 
ested party, the consideration must be so much money as the object of the 
contract is reasonably worth. 


History: En. Sec. 2166, Civ. C. 1895; 
re-en. Sec. 5007, Rev. C. 1907; re-en. Sec. 
7509, R. C. M. 1921. Cal. Civ. C. Sec. 1611. 


Collateral References 


Contracts¢—50. 
17 C.J.S. Contracts § 74. 


Field Civ. C. Sec. 786. 


13-508. (7510) Effect of impossibility of ascertaining consideration. 
Where a contract provides an exclusive method by which its consideration 
is to be ascertained, which method is on its face impossible of execution, 
the entire contract is void. 


History: En. Sec. 2167, Civ. C. 1895; 
re-en. Sec. 5008, Rev. C. 1907; re-en. Sec. 
7510, R. C. M. 1921. Cal. Civ. C. Sec. 1612. 
Field Civ. C. Sec. 787. 


13-509. (7511) Effect of impossibility of ascertaining consideration 
—possible of execution on face. Where a contract provides an exclusive 
method by which its consideration is to be ascertained, which method 
appears possible on its face, but in fact is, or becomes, impossible of 
execution, such provision only is void. 


Cross-Reference 
Impossible conditions void, sec. 58-211. 


History: En. Sec. 2168, Civ. C. 1895; 
re-en. Sec. 5009, Rev. C. 1907; re-en. Sec. 
7511, R. C. M. 1921. Cal. Civ. C. Sec. 1613. 
Field Civ. C. Sec. 788. 


13-510. 


Collateral References 


Contracts¢—86. 
17 C.J.S. Contracts § 130. 


(7512) Written instrument presumptive evidence of consider- 


ation. A written instrument is presumptive evidence of a consideration. 


History: En. Sec. 2169, Civ. C. 1895; 
re-en. Sec. 5010, Rev. C. 1907; re-en. Sec. 
7512, R. C. M. 1921. Cal. Civ. C. Sec. 1614. 


Cross-Reference 
Presumption of consideration, 


conclu- 


sive or rebuttable presumption, secs. 93- 
1301-6, 93-1301-7. 
Application of Section 


This section applied in a case where 
the transactions under consideration were 
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those whereby the relation of trustee and 
beneficiary was created, as distinguishing 
it from the operation of section 86-308 
relating to transactions between trustees 
and beneficiaries after the relation of 
trustee and beneficiary has been created. 
Hodgkiss v. Northland Petroleum Consol., 
104 M 328, 334, 67 P 2d 811. 


A Written Instrument Presumes Con- 
sideration 

In an action on an instrument acknowl- 
edging an indebtedness and promising to 
pay it, a consideration need not be averred 
or proven independently of the proof of 
the contract itself. Noyes v. Young, 32 
M 226, 236, 79 P 1063. 

An instruction, given in an action to 
recover damages for the conversion of cer- 
tain personal property seized by defend- 
ant constable, that a note secured by 
mortgage imported a valuable considera- 
tion, and that the burden of showing the 
want of consideration rested upon the 
party seeking to invalidate it, correctly 
stated the law, even though the mortgage 
was given to secure an antecedent debt. 
Borden v. Lynch, 34 M 503, 511, 87 P 609. 

Under this section and section 13-511, 
the plaintiff in an action on a promissory 
note is not required to show that the in- 
strument had been given for a considera- 
tion, or a consideration equal, in point of 
value, to its face, since the law presumes 
a sufficient consideration. Ford v. Drake, 
46 M 314, 319, 127 P 1019. 

A deed to land furnishes presumptive 
evidence of a consideration, and the bur- 
den of showing want of consideration 
sufficient to support it is upon him who 
seeks to invalidate it or avoid its effect. 
Lee v. Laughery, 55 M 238, 245, 175 P 
873. 

A written instrument is presumptive 
evidence of a good and sufficient consid- 
eration, and the burden of showing a 
want of consideration sufficient to support 
it lies with the party seeking to invali- 
date it on that ground. Saint v. Beal, 66 
M »292,°297, 213. P 248; Dilts. v..Brooks, 
66 M 346, 349, 213 P 600; Hinerman v. 
Baldwin, 67 M 417, 430, 215 P 1103; 
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CONTRACTS 


Schauer v. Morgan, 67 M 455, 463, 216 P 
347; Guerin v. Sunburst Oil & Gas Co., 
68 M 365, 368, 218 P 949; Morigeau v. 
Lozar, 81 M 434, 439, 263 P 985; Bielen- 
berg v. Higgins, 85 M 69, 71, 277 P 636. 


Consideration When Pleaded Must Be 
Proved notwithstanding Presumption 


While plaintiff in an action on the guar- 
anty of a promissory note need not plead 
the consideration upon which it was based, 
where he does so and introduces proof in 
support of the allegation, the fact must 
be determined, not upon the presumption 
of consideration declared by this section, 
but upon the proofs offered. Doorly v. 
Goodman, 71 M 529, 536, 230 P 779. 


Rebuttable Presumption 


This statutory presumption, as applied 
to the contention of defendants in the 
instant case that the written waiver of 
plaintiff’s claim to a block of stock in 
issue was evidence of consideration, was, 
sufficiently rebutted by the testimony of 
plaintiff and one of the defendants that 
nothing was paid for the waiver; “waiv- 
er’ requires two parties, and to be opera- 
tive, must be supported by an agreement 
founded on a valuable consideration, not 
necessarily monetary, a benefit to the 
waiving party or additional burden on 
he other being sufficient. Gerard v. San- 
ner, 110 M 71, 80, 103 P 2d 314. 


References 


Edwards v. Spalding, 20 M 54, 59, 49 
P 448; Parechen v. Chessman, 49 M 326, 
337, 142 P 631; McConnell v. Blackley, 66 
M 510, 514, 214 P 64; Allen v. Montana 
Refining Co., 71 M 105, 120, 227 P 582; 
Carlson v. Northern Pacific Ry. Co., 82 M 
559, 566, 569, 268 P 549; Sylvain v. Page, 
84 M 424, 439, 276 P 16; Sheridan County 
Eleetrie Co-op. v. Ferguson, 124 M 543, 
227 P 2d 597, 602; Great Northern Ry. 
Co. v. Melton, 193 F 2d 729, 733. 


Collateral References 


Contracts¢88. 
17A C.J.S. Contracts § 583. 


(7518) Burden of proof to invalidate sufficient consideration. 


The burden of showing a want of consideration sufficient to support an in- 
strument lies with the party seeking to invalidate or avoid it. © 


History: En. Sec. 2170, Civ. C. 1895; 
re-en. Sec. 5011, Rev. C. 1907; re-en. Sec. 
7513, R. C. M. 1921. Cal. Civ. C. Sec. 1615. 


Cancellation of Oil and Gas Lease 


In an action by lessor to cancel an oil 
and gas lease where the requirement of 
a geological survey was a part of the 
consideration, it was necessary for the 
lessor to plead and prove the require- 


52 


ment. Braun v. Mon-O-Co. Oil Corp., 


133 M 101, 320 P 2d 366, 369. 


Operation and Effect 


A written instrument is presumptive 
evidence of a good and sufficient consid- 
eration, and the burden of showing a 
want of consideration sufficient to sup- 
port it lies with the party seeking to 
invalidate it on that ground. Saint v. 


CREATION-——ORAL AND WRITTEN 


Beal, 66 M 292, 297, 213 P 248; Dilts v. 
Brooks, 66 M 346, 213 P 600; Lundquist v. 
Jennison, 66 M 516, 214 P 67; Hinerman 
v. Baldwin, 67 M 417, 430, 215 P 1103; 
Schauer v. Morgan, 67 M 455, 464, 216 P 
347; Allen v. Montana Refining Co., 71 M 
105, 120, 227 P 582; W. T. Rawleigh Co. 
v. Washburn, 80 M 308, 316, 260 P 1039; 
Farmers & Miners’ State Bank v. Probst, 
81 M 248, 259, 263 P 693; Morigeau v. 
Lozar, 81 M 434, 439, 263 P 985; Bielen- 
berg v. Higgins, 85 M 69, 71, 277 P 636. 


Release of Mortgage 


On attacking the release of a mortgage, 
which was given to him and released by 
himself, in the manner prescribed in sec- 
tion 52-207, defendant assumed the burden 
of showing the existence of facts sufficient 
to warrant a court of equity in setting it 


13-603 


aside. Mueller v. Renkes, 31 M 100, 103, 
GPs 512, 


References 


Noyes v. Young, 32 M 226, 236, 79 P 
1063; Borden v. Lynch, 34 M 503, 511, 87 
P 609; Ford v. Drake, 46 M 314, 317, 127 


-P 1019; Lee v. Laughery, 55 M 238, 245, 


175 P 873; Doorly v. Goodman, 71 M 529, 
536, 230 P 779; Hale v. Belgrade Co., 
Ltd., 75 M 99, 112, 242 P 425; Hodgkiss 
v. Northland Petroleum Consol., 104 M 
328, 334, 67 P 2d 811; Gerard v. Sanner, 
110 M 71, 80, 103 P 2d 314; Great North- 
ern Ry. Co. v. Melton, 193 F 2d 729, 733. 


Collateral References 


Contracts@—88. 
17A C.J.S. Contracts § 583. 


CHAPTER 6 
CREATION OF CONTRACTS—ORAL AND WRITTEN 


Section 13-601. 
13-602. 
13-603. 
13-604. 
13-605. 


Express contract defined. 
Implied contract defined. 


lent party. 
13-606. 
13-607. 
13-608. 
13-609. 
13-610. 
13-611. 
13-612. 


13-601. 
press or implied. 


History: En. Sec. 2180, Civ. C. 1895; 
re-en. Sec. 5012, Rev. C. 1907; re-en. Sec. 
7514, R. C. M. 1921. Cal. Civ. C. Sec. 1619. 
Field Civ. C. Sec. 789. 


Seals—how affixed. 


References 
French v. County of Lewis and Clark, 


13-602. 


Contracts, express or implied. 


When contracts may be oral. 
Contract not in writing through fraud may be enforced against fraudu- 


What contracts must be in writing. 

Effect of written contracts. 

Contract in writing—takes effect when. 

Provisions of chapter on transfers of real property. 


Provisions abolishing seals made applicable. 
Instruments effectual without seal. 


(7514) Contracts, express or implied. A contract is either ex- 


87 M 448, 455, 288 P 455; Rentfro v. 
Dettwiler, 95 M 391, 398, 26 P 2d 992. 


Collateral References 
Contracts@=3, 4. 
17 C.J.S. Contracts §§ 3, 4. 


17 Am. Jur. 2d 334, Contracts, §3 et 
seq. 


(7515) Express contract defined. An express contract is one 


the terms of which are stated in words. 


History: En. Sec. 2181, Civ. C. 1895; 
re-en. Sec. 5013, Rev. C. 1907; re-en. Sec. 
7515, R. C. M. 1921. Cal. Civ. C. Sec. 1620. 
Field Civ. C. Sec. 790. 


13-603. 


References 


Rentfro v. Dettwiler, 95 M 391, 398, 26 
Pe 201992; 


Collateral References 


Contracts¢=3, 
17 C.J.S. Contracts § 3. 


(7516) Implied contract defined. An implied contract is one 


the existence and terms of which are manifested by conduct. 


History: En. Sec. 2182, Civ. C. 1895; 
re-en. Sec. 5014, Rev. C. 1907; re-en. Sec. 


7516, R. C. M. 1921. Cal. Civ. C. Sec. 1621. 
Field Civ. C. Sec. 791. 
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13-604 


Bank Deposit 


Where a special administratrix had a 
deposit as such in a bank, and another, 
claiming to have been appointed special 
administrator, made demand on the bank 
for the payment of the deposit, and the 
bank notified the depositor of the demand 
and was requested to refuse the demand 
and retain the deposit in the depositor’s 
name, and thereupon the demandant sued 
the bank, and, after the removal of the 
depositor, demandant recovered judgment 
against the bank for the deposit and in- 
terest from the date of the demand, the 
depositor was not liable to the bank for 
the interest, since there was no implied 
contract to indemnify the bank. Murphy 
v. Nett, 51 M 82, 87, 149 P 713. 


13-604. 


CONTRACTS 


Creation by Law 


Contracts implied by law, or quasi or 
constructive contracts, are a class of obli- 
gations which are imposed or created by 
laws without regard to the assent of the 
party bound, on the ground that they are 
dictated by reason and justice, and may 
be enforced by an action ex contractu. 
French v. County of Lewis and Clark, 87 
M 448, 455, 288 P 455. 


References 

Rentfro v. Dettwiler, 95 M 391, 398, 26 
P 2d 992; Erie v. Wahl, 116 M 515, 523, 
155° P 2d 201. 


Collateral References 


Contracts¢—4, 
17 C.J.S. Contracts § 4. 


(7517) When contracts may be oral. All contracts may be 


oral except such as are specially required by statute to be in writing. 


History: En. Sec. 2183, Civ. ©. 1895; 
re-en. Sec. 5015, Rev. C. 1907; re-en. Sec. 
7517, R. C. M. 1921. Cal. Civ. C. Sec. 1622. 
Field Civ. C. Sec. 792. 


13-605. 


Collateral References 


Contracts¢=31. 
17 C.J.S. Contracts § 55. 


(7518) Contract not in writing through fraud may be enforced 


against fraudulent party. Where a contract, which is required by law to 
be in writing, is prevented from being put into writing by the fraud of a 
party thereto, any other party who is by such fraud led to believe that it 
is in writing, and acts upon such belief to his prejudice, may enforce it 


against the fraudulent party. 


History: En. Sec. 2184, Civ. C. 1895; 
re-en. Sec. 5016, Rev. C. 1907; re-en. Sec. 
7518, R. C. M. 1921. Cal. Civ. C. Sec. 1623. 
Field Civ. C. Sec. 793. 


Absence of Contract 
Where no oral contract could be shown 


from affirmatively pleading the statute of 
frauds as a defense. Anderson v. KFBB 
Broadcasting Corp., 143 M 423, 391 P 
2d 2. 


Collateral References 
Frauds, Statute of €=119 (2). 


to exist, defendants could not be estopped 37 C.J.S. Frauds, Statute of § 217. 


13-606. (7519) What contracts must be in writing. The following 
contracts are invalid, unless the same, or some note or memorandum 
thereof, be in writing and subscribed by the party to be charged, or his 
agent: 

1. An agreement that by its terms is not to be performed within a 
year from the making thereof. 

2. A special promise to answer for the debt, default, or miscarriage 
of another, except in the cases provided for in section 30-105. 

8. An agreement made upon consideration of marriage other than a 
mutual promise to marry. 

4, An agreement for the leasing for a longer period than one year, or 
for the sale of real property, or of an interest therein; and such agree- 
ment, if made by an agent of the party sought to be charged, is invalid, 
unless the authority of the agent be in writing, subscribed by the party 
sought to be charged. 
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13-606 


5. An agreement authorizing or employing an agent or broker to 
purchase or sell real estate for compensation or a commission. 
This section shall not apply to agreements subject to the Uniform 


Commercial Code. 


History: Subds. 1 to 3; en. Secs. 12 to 
14, p. 494, Bannack Stat.; re-en. Secs. 12 
to 14, pp. 393, 394, Cod. Stat. 1871; re-en. 
Secs. 166 to 168, 5th Div. Rev. Stat. 1879; 
re-en. Secs. 223 to 225, 5th Div. Comp. 
Stat. 1887; amd. Sec. 2185, Civ. C. 1895; 
re-en. Sec. 5017, Rev. C. 1907. Subd. 4; 
ap. p. Sec. 8, p. 493, Bannack Stat.; re-en. 
Sec. 8, p. 393, Cod. Stat. 1871; re-en. Sec. 
162, 5th Div. Rev. Stat. 1879; re-en. Sec. 
219, 5th Div. Comp. Stat. 1887; amd. Sec. 
2185, Civ. C. 1895; re-en. Sec. 5017, Rev. 
C. 1907. Subd. 5; en. Sec. 2185, Civ. C. 
1895; re-en. Sec. 5017, Rev. C. 1907; all 
subdivisions re-en. Sec. 7519, R. C. M. 
1921; amd. Sec. 11-110, Ch. 264, L. 1963. 
Cal. Civ. C. Sec. 1624. 


Cross-References 


Agreements subject to the Uniform 
Commercial Code, sees. 87A-1-101 to 87A- 
10-103. 

Auctioneer’s entry as memorandum for 
sale, sec. 93-1401-7. 

Contracts required to be in writing, 
sees. 93-1401-7, 93-1401-8. 

Real property sales, authority of agents 
to be in writing, see. 2-131. 


Section Generally 
Allegations in Pleading 


Although a contract to be valid must be 
in writing, that fact is a matter of proof 
and need not be alleged in the pleading. 
Johnson vy. Elliot, 123 M 597, 218 P 2d 
703, 706. 


Burden of Proof 


The rule is well settled that though a 
contract, to be valid under the statute, 
must be evidenced by a writing and sub- 
scribed by the party to be charged or his 
agent, the fact that it is in writing is a 
matter of proof and not of allegation in 
pleading. Sweetland v. Barrett, 4 M 217, 
223, 1 P 745; Mayger v. Cruse, 5 M 485, 
493, 6 P 333; Hefferlin v. Karlman, 29 
M 139, 150, 74 P 201; Blankenship v. 
Decker, 34 M 292, 298, 85 P 1035. 


Where the value of property involved 
in a sale is sufficient to bring the contract 
of sale within the provisions of section 
74-201 (since repealed), the burden is on 
plaintiff, in an action for breach of the 
eontract, to establish by a preponderance 
of evidence that a valid contract under 
the statutes was entered into between the 
parties, together with a breach of such 
contract, and the consequent damages. 
Brophy v. Idaho Produce & Provision Co., 
31 M 279, 283, 78 P 493. 


Invalid Contracts, When Admissible as 
Evidence 


Though an oral contract be invalid un- 
der the statute of frauds and in an action 
thereon evidence seeking to establish it 
is incompetent, it may be received as 
evidence in support of a plea such as 
ratification. Arnold v. Genzberger, 96 M 
358, 373, 31 P 2d 296. 


The word “invalid” as employed in this 
section means that the contract referred 
to, unless in writing, is of no force or 
effect, and hence such contract cannot be 
relied upon or furnish evidence for any 
purpose. Mahoney v. Lester, 118 M 551, 
168 P 2d 339, 343. 


Life Insurance—Change of Beneficiary 


This section applies to matters required 
by the statute of frauds, not to private 
contracts where parties have stipulated 
that certain things shall be in writing; 
hence an attorney’s authority to request a 
change of beneficiary in a life insurance 
policy need not be in writing. Conlon v. 
Northern Life Ins. Co., 108 M 473, 499, 
92 P 2d 284. 


Memorandum 

A promissory note (or mortgage) said 
to have been given in connection with 
the oral transfer of real property, is not 
a sufficient memorandum to take the con- 
tract out of the operation of the statute 
of frauds, within the meaning of this 
section, declaring such a contract invalid 
unless a note or memorandum thereof be 
in writing and subscribed by the party 
to be charged. Eecles v. Kendrick, 80 M 
120, 259 P 609. 

No particular form of language or in- 
strument is necessary to constitute a mem- 
orandum or note in writing under statute 
of frauds, and a receipt may be sufficient, 
and two or more writings properly con- 
nected may be considered together. John- 
son v. Ogle, 120 M 176, 181 P 2d 789, 791. 

Parol evidence is admissible to explain 
ambiguities in note or memorandum re- 
lied upon as taking contract out of 
statute of frauds, and to apply the note 
or memorandum to the subject matter. 
Johnson v. Ogle, 120 M 176, 181 P 2d 
789, 791. 

The memorandum must contain all the 
essentials of the contract but if the ma- 
terial elements are stated in general terms 
all the details or particulars need not be 
stated. Johnson v. Elliot, 123 M 597, 218 
P 2d 703, 707. 

An endorsed bank check with the addi- 
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tional..words .“payment land” written .on 


CONTRACTS 


error to permit evidence. of the terms of 


it is insufficient to constitute the written ~ 


‘note or memorandum” required by the 


such an agreement tobe introduced in an 


-action to recover the- reasonable. value of - 


statute for.it does not contain all the 


essentials of the agreement. Lewis v. 
Peterson, 127 M 474, 267 P 2d 127, 128. 

The note or memorandum necessary to 
meet the requirements of this section may 
consist of several writings, and it is suf- 
ficient if it contains all the essentials of 
the contract, although they are stated in 
‘general terms. Hughes v. Melby, 135 M 
415, 840 P 2d 511. 

The fact that the memorandum required 

by this section does not specify when the 
deed shall be furnished does not defeat 
the sufficiency of such memorandum be- 
cause section 13-723 implies that it must 
be furnished within a reasonable time 
after the other party performs. Hughes 
v. Melby, 135 M 415, 340 P 2d 511. 
- While the statute of frauds does not 
require that the memorandum be con- 
tained in a single document, where a 
memorandum did not name the parties to 
the alleged contract, but referred to them 
as “we”? and “our” and also tended to 
show that further negotiations were in- 
tended by the parties, it was not sufficient 
to satisfy the statute. Anderson v. KFBB 
Broadcasting Corp., 143 M 423, 391 P 2d 
2. 


“Party To Be Charged” 


The “party to be charged” means the 
party to be charged in the particular suit. 
Johnson vy. Elliot, 123 M 597, 218 P 2d 
703, 707. 


Presumption of Writing 


The law will presume that a contract 
was in writing in the absence of any 
statement to the contrary. Johnson v. El- 
liot, 123 M 597, 218 P 2d 703, 706. 


When Objection Is Waived 


Though a contract may have been ex- 
ecuted in contravention of this section, 
it will not be declared void where the 
statute is not pleaded. Mitchell v. Hen- 
derson, 37 M515, 520, 97 P 942. 


The objection that a contract in suit is 
invalid under the statute of frauds is 
waived where the point that the contract, 
to be enforceable, must be in writing, was 
not raised either in the pleadings or by 
objection to the introduction of evidence. 
Alley v. Peeso, 88 M 1, 9, 290 P 238. 


Subd. 1 


Contracts Which Must Be in Writing— 
In General 


An oral agreement which by its terms is 
not to be performed within one year from 
its making is invalid, i. e., void for any 
purpose, and part performance does not 
take it out of the statute; hence, it was 


services rendered in pursuance of the 
agreement. Dreidlein v. Manger, 69 M 
155, 160, 220 P 1107, distinguished in 89 
M 520, 529, 300 P 199. 


Exceptions—In General 


The verbal promise of a party, who has 
a claim against a ditch, to pay the lien of 
another against the ditch, is not within 
the statute of frauds. Carothers v. Con- 
nolly, 1 M 433, 435. 


- Where a contract between plaintiff and 
defendant as tenants in common provided 
for the erection of a house on the com- 
mon property by defendant at his own 
expense, requiring him to make an equal 
division of the rents between them when 
the rents received equaled one half the 
cost, and there was an immediate perform- 
ance by plaintiff by his surrender to de- 
fendant of the entire control of the 
property, with all revenues to be derived 
from it, until the stipulated rent should 
pay for the erection of the building, the 
contract was enforceable irrespective of 
the provisions of subdivision 1 of this 
section. Ayotte v. Nadeau, 32 M 498, 519, 
81 P 145. 


An agreement to be performed within 
one year need not be in writing. Awbery 
v. Schmidt, 65 M 265, 274, 211 P 346. 


Under the rule that where a contract 
is capable of performance: within one year 
it is not invalid under the statute of 
frauds (this section) because not in writ- 
ing, an oral agreement made between 
plaintiff and defendant in the late fall 
to run a band of lambs as partners until 
they became yearlings (in the spring fol- 
lowing) and if they should then take a 
“notion” they would continue the ar- 
rangement, was wholly optional with the 
parties. and might have been fully exe- 
cuted within one year and hence was not 
invalid under this section. Miles v. Miles, 


76 M 375, 380, 247 P 328. 


Subd. 2 


Clauses of Oral Auto Insurance Contract 
Enforceable and Not within Statute of 
Frauds 


Where minds meet on an automobile 
insurance contract, it may rest in parol, 
and an injured third party may enforce 
it against the insurer, on the judgment, 
because the insolvency and direct suit 
clause contemplates no contract collateral 
to the primary obligation, and the primary 
purpose thereof is to protect the insured 
rather than.the third party, and as such 


_is indemnity, rather than guaranty, within 
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the meaning of the. statute of frauds. 
(Suit at bar on combination policy.) 
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Austin vy. New Brunswick Fire Ins. Co., 
111 M 192, 197, 108 P 2d 1036. ° 


Contracts Which Must Be in Writing— 
In General 


A letter containing the following: “You 
will please make out the record in the P. 
case, and we will guaranty the payment 
of your fees by him, P.,” expresses an 
agreement within the meaning of the stat- 
ute. O’Bannon v. Chumasero, 3 M 419, 423. 


A contract to-pay another’s debt must 
be in writing. McGowan Commercial Co. 
v. Midland Coal & Lumber Co., 41 M 211, 
219, 108. FP 650. «. 

If the language employed in making a 
promise to pay the debt of another is such 
that by immemorial usage and common 
custom it has but one meaning, the char- 
acter of the promise is to be determined 
as a question of law; where,. however, it 
is such that reasonable minds might differ 
as to the meaning intended to be con- 
veyed, its character is to be determined 
as a question of fact. Breidenbach v. Up- 
per Valley Orchards Co., 57. M 247, 187 
00S: 


Where goods were ordered by and de- 
livered to an independent contractor per- 
forming work for defendant company, 
and charged to him on plaintiff’s books, 
and plaintiff in a former action to recover 
their price brought suit against the con- 
tractor alone, looking to him primarily 
and the company only as guarantor, the 
promise of the manager of the company 
to see that plaintiff “got his money” was 
a collateral one which, not being in writ- 
ing, was void under the statute of frauds. 
Breidenbach v. Upper Valley Orchards 
Co., 57 M 247, 187 P 1008. 


Where eredit for goods was extended 
to. the person who ordered them and to 
whom they were delivered, and not exclu- 
sively to him who was sought to be held 
liable for their price under an oral prom- 
ise to see that the seller “got his money,” 
the promise was void under the statute of 
frauds, even though the promise was the 
principal inducement for the sale. Breid- 
enbach v. Upper Valley Orchards Co., 57 
M 247, 187 P 1008. 


‘Exceptions—In General 


Wherever the main purpose and object 
of the promise is not to answer for an- 
other, but to subserve some purpose of 
promisor’s own, his promise is not within 
the statute, although it may be in form a 
promise to pay the debt of another, and 
although the performance of it..may inci- 
dentally have the effect of extinguishing 
the liability of another, Carothers v. Con- 
nolly, 1 M 433, 4836; MeGowan Commercial 
Co. v. Midland Coal &sLumber Co., 41 M 
211,.221, 108 P 655. 
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As the law stood in 1895, the oral 
acceptance of a written order, whereby 


‘a creditor requested his debtor to pay the 


_the debt of another. 


amount of his debt to a third person, was 
not deemed to be within the statute of 
frauds as constituting a promise to pay 
An agreement by 
such third person not to file a lien upon 
the debtor’s premises would be a good 
consideration for such acceptance. Lavell 
v. Frost, 16 M 93, 94, 40 P 146. 


Oral Insurance Policy Neither “Special” 
Nor “General” Guaranty within Statute 
of Frauds 


The insolvency and direct suit clause 
under an oral insurance contract for pub- 
lic liability is not a special guaranty 
because no special promise is made by the 
insolvency or direct suit clause to the 
particular injured third party who sues 
upon a judgment against the insured, nor 
is it a general guaranty so worded that 
anyone to whom it is presented accepts a 


general promise to be answerable for a 


first instance. 


b7 


debt or duty in case of failure or default 
of another person who is liable in the 
Its primary intent is to 
protect the insured, rather than the third 
person, and its purpose is indemnity 
rather than guaranty. Austin v. New 
Brunswick Fire Ins. Co., 111 M 192, 197, 
108 P 2d 1036. 


- Vendor’s Agreement To Pay Vendee’s 
Debt to Mortgagee as Part of the Con- 
sideration for Return of the Property . 


Where a_ vendor orally agreed with 
vendee to pay off vendee’s mortgagee for 
a loan with which vendee erected a filling 
station on the property, as part of the 
consideration for return of the property 
(including the newly erected improve- 
ment), vendor’s oral agreement was not 
within the statute of frauds. Downing v. 
Crippen, 114 M 436, 444, 138 P 2d 575. 


Subd. 4 
Contract for Sale of Real Estate 


An express verbal contract for the sale 
of real estate is void under the statute of 
frauds.. Ryan v. Dunphy, 4 M 342, 354, 
1 P 710, affirmed in 116 U § 491, 29 L Ed 
703, 6 S Ct 486. 

No recovery can be had for services 
in effecting a sale of realty rendered by 
plaintiff and accepted by defendant, un- 
less there is a note or memorandum in 
writing of a. contract for such services. 
King v. Benson, 22 M 256, 258, 56 P 280. 

» Where plaintiff sought to recover money 
on a demand loan, defendant was properly 
allowed. to introduce testimony tending to 
show .that the money paid him by the for- 
mer was not.a loan, but a partial payment 
upon the purchase price of real property 
sold under an oral contract, even though 
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such contract of purchase was invalid, and 
therefore unenforceable, under the statute 
of frauds. Perkins v. Allnut, 47 M 13, 14, 
130 P 1. 

A contract to sell real estate belonging 
to another for a compensation must, under 
this section, be in writing, otherwise it is 
void; and where such a contract is in 
parol, testimony in support of a cause of 
action based upon it is inadmissible. Dick 
v. King, 73 M 456, 464, 236 P 1093. 

In an action for the cancellation of a 
promissory note and chattel mortgage se- 
curing it, alleged by plaintiff vendor to 
have been given by him to his vendee as 
security if plaintiff should be unable to 
perfect his title to a portion of the land 
sold (which title had been obtained, deed 
being tendered), and claimed by defend- 
ant vendee to have been given under an 
oral agreement to take back the land 
sold, the amount of the note representing 
payments made by defendant on the pur- 
ehase price, such oral agreement was in 
effect one for the retransfer of real prop- 
erty and therefore void under the statute 
of frauds, which requires such an agree- 
ment to be in writing subscribed by the 
party to be charged, the plaintiff. Hecles 
v. Kendrick, 80 M 120, 259 P 609. 


An alleged contract to sell realty on 
monthly installment basis which would 
require 15 years for performance, alleged- 
ly made by owner’s agent, was invalid 
under statute of frauds in the absence of 
a writing signed by owner, either agree- 
ing to sell or authorizing agent to so 
contract. Mahoney v. Lester, 118 M 551, 
168 P 2d 339, 343. 

Where there was no writing evidencing 
any agreement for the sale of realty sub- 
scribed by either the owner or his agent 
there was no valid contract of sale. Ma- 
honey v. Lester, 118 M 551, 168 P 2d 339, 
343. 


Easement by Necessity 


There can be implied reservations or 
implied grants of easement by necessity 
in Montana. Thisted v. Country Club Tow- 
er Corp., 146 M 87, 103, 405 P 2d 432, 
overruling Simonson v. MeDonald, 131 M 
494, 311 P 2d 982. 


Exceptions—Complete Performance 


Where an agreement for an exchange of 
easements, such as those involving irriga- 
tion ditches, has been fully executed, it is 
valid though not in writing; this section 
being intended to prevent frauds, and not 
to encourage their perpetration. Babcock 
v. Gregg, 55 M 317, 323, 178 P 284. 


Under an oral contract of lease of a 
tract of land for a term of two years, the 
lessee remained in possession for the en- 
tire term. In an action to recover. a bal- 
anee of $275 of the total rent of $300 
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stipulated for, the lessee’s defense was that 
the contract was void under the statute 
of frauds because not in writing. Held, 
that the landlord having fully performed 
his part of the agreement and the tenant 
having occupied the premises for the full 
term, the contract was taken out of the 
statute and the tenant was not in position 
to invoke its invalidity to shield him 
from payment of the rent. Besse v. Me- 
Henry, 89 M 520, 527, 300 P 199, 


Extension of Lease Agreement 


Where one of several Jessors of a build- 
ing had no written authority to sign 
an extension agreement containing an 
agreement for a conveyance of the land, 
for one of the other lessors, as required 
by subdivision 5 of this section (prior to 
1963 amendment), such extension agree- 
ment, which was for more than a year, 
was invalid. Landt v. Schneider, 31 M 
LO Loe CeO fe 


Grant of Interest in Real Estate 


Where the interest acquired by a party 
under a contract is a right to have a con- 
veyance of land to himself, the transfer 
of that interest, by whatever name called, 
is a grant of interest in real property 
which must be in writing. Flinner v. Me- 
Vay, 37 M 306, 312, 96 P 340. 


Where the creation of an interest, such 
as an equity in land, must be evidenced 
by a writing, the transfer of that interest 
must likewise be so evidenced. Flinner 
v. MeVay, 37 M 306, 312, 96 P 340. 


Lease Agreement 


A contract between tenants in common 
for the erection of a house on the com- 
mon property by one of them at his own 
expense, and requiring him to make an 
equal division of the rents when the rents 
received equaled one half the cost, is not 
a contract of leasing within the meaning 
of subdivision 5 of this section (prior to 
1963 amendment). Ayotte v. Nadeau, 32 
M 498, 520, 81 P 145. 

An agreement for the leasing of real 
property for a period longer than one year 
must be in writing under this section, and 
an agreement which must be in writing 
is not valid if executed by an agent unless 
the latter is authorized in writing to enter 
into it, in the absence of ratification by 
his principal. Sunburst Oil & Gas Co. v. 
Neville, 79 M 550, 562, 257 P 1016. 


License to Use Land 


A license to lay a water main over or 
through land may be given by parol, as 
no interest in the land is given, but the 
license may be revoked at any time, even 
after it has been executed and money 
advanced in reliance thereon. Great Falls 
Water Works Co. v. Great Northern Ry. 
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Co., 21 M 487, 502, 54 P 963. See Lewis 
v. Patton, 42 M 528, 533, 113 P 7465. 


Option Contracts 


The holder of an option to purchase 
land acquires nothing more than a per- 
sonal privilege to purchase which does 
not ripen into an interest. in the land 
itself until the privilege is exercised; 
hence where the optionee assigned his 
right to another and entered into an 
agreement with him whereby he (the 
assignor) was to find a buyer in consid- 
eration of half the profits realized. on the 
sale, his engagement was to perform a 
service which could lawfully be. made 
orally. Awbery v. Schmidt, 65 M 265, 274, 
211 P 346. 


Oral Lease 


An oral lease for more than a year is 
invalid, and evidence of the agreement 
and secondary evidence of its contents 
cannot be introduced. Roseneau Foods, 
Ine. v. Coleman, 140 M 572, 374 P 2a 87, 
89. 

A one-year oral lease under section 42- 
203 is not within the statute of frauds, 
and a continuous renewal thereof under 
section 42-205 would also not be within 
the statute. Roseneau Foods, Ine. v. Cole- 
man, 140 M 572, 374 P 2d 87, 90. 


Under section 42-203 it is possible to 
have an oral lease for at least one year 
without an expression as to time therein. 
Roseneau Foods, Inc. v. Coleman, 140 M 
572, 374 P 2d 87, 89. 

Statute of frauds has no application to 
executed portion of oral lease. Roseneau 
Foods, Ine. v. Coleman, 140 M 572, 374 
2a) 87,90. 


Part Performance 


An oral contract to sell land, which has 
been partly performed, is mutual, for both 
parties are reciprocally bound, the one to 
convey, and the other to pay the purchase 
price. Cobban v. Hecklen, 27 M 245, 259, 
70 P 805. 


Part performance of a parol lease of 
real property for a term beyond that 
allowed by the statute of frauds (subdi- 
vision 5 of this section, prior to 1963 
amendment) takes it out of the operation 
of the statute, and taking possession, 
making alterations in the building and 
paying the rent agreed upon for a con- 
siderable period of time constitute part 
performance. Kettlekamp v. Watkins, 70 
M 391, 399, 225 P 1003. 


Plaintiff’s acts in relinquishing: his op- 
tion on. a new business location on the 
oral promise of the defendant, his land- 
lord, that if he would do so he (defend- 
ant) would renew the lease plaintiff then 
held for an additional three years, a 
provision which rendered .the promise void 
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under the statute of frauds, was such a 

part performance as removed the agree- 

ment from the operation of the statute. 

ete v. Dawes, 71 M 367, 375, 229 
46 


Part performance which will avoid the 
statute of frauds may consist of an act 
done in the performance of the contract 
which puts the party performing it in 
such a situation that the nonenforcement 
of the agreement would be a fraud upon 
him. McIntyre v. Dawes, 71 M 367, 375, 
229 P 846. 


Where plaintiff in an action for the 
eancellation of a promissory note claimed 
by defendant to have been given in con- 
sideration of an oral contract to convey 
real property, never entered into posses- 
sion, and defendant neither pleaded nor 
proved that by plaintiff’s alleged part 
performance of the contract consisting of 
having the property assessed in his name 
and paying the taxes thereon for several 
years, he (defendant) had been placed in 
such a situation that nonperformance 
would be a fraud upon him, the acts of 
plaintiff did not constitute such part per- 
formance as will take the contract out of 
the statute of frauds. Eecles v. Kendrick, 
80 M 120, 259 P 609. 


Sale of Ranch 


In action for specific performance of 
contract for purchase of ranch of de- 
fendants, writings were sufficient to take 
the case out of the statute of frauds 
where instrument giving broker exclusive 
right for 30 days to sell ranch for $30,000, 
provided that defendants were to pay 
broker a. $1,000 commission, recited that 
terms of sale were cash to defendants, 
possession should be taken by purchaser 
on named date and that defendants, who 
retained a 5 per cent royalty, agreed to 
pay 1953 taxes and transfer all lease land 
to purchaser, who accepted unqualifiedly 
in writing accompanied by check as down 
payment. Ward v. Mattuschek, 134 M 307, 
330 P 2d 971. 


Where defendants had never - agreed in 
writing to take less than $1,000 as a down 
payment on the sale of their ranch, grant- 
ing of summary judgment against plain- 
tiff, who had offered less and sought 
specific performance of sales contract, was 
proper, especially after plaintiff had failed 
to reply in time to defendants’ demand 
for admissions. Naegeli v. Daniels, 145 M 
323, 400 P 2d 896. 


What Constitutes an Interest in Land 


A permanent right of way across the 
land of another for ditch purposes consti- 
tutes. an interest in the real property, an 


easement, which under this section, must 
be in writing;. whereas a license to so use 


the..land does not create such an interest, 
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may be given by parol and is*révocable 
at will even though the licensee has ex- 
pended time and money in acting thereon. 
Rentfro v.. Dettwiler,,95 M 391, 397, 26 
P 2d 992. 


What May Constitute Memorandum 


A letter written by vendee to vendor 
pending fulfillment. of an escrow agree- 
ment which was claimed invalid under the 
statute of frauds, in which letter the 
writer acknowledged he had agreed to 
purchase the land in question, and that 
unless the vendor should fulfill the con- 
dition of the escrow agreement within a 
given time the transaction would be called 
off, was a sufficient memorandum in writ- 
ing by the party to be charged, to bar the 
operation of.the statute under. this sec- 
tion. Conner v. Helvik, 105 M 437, 452, 73 
P 2d 541. 


Subd. 5 
; Application of Subdivision 


.. Subdivision 6 of this section (prior to 
1963 amendment) applies when.-the sub- 
ject matter of the agency is real estate 
‘as distinguished from personal property 
and where compensation or a commission 
is claimed regardless of whether the 
agent has authority to make a convey- 
ance. Featherman v. Kennedy, 122 M 256, 
200 P 2d 243, 244. 


Employment of Agent To Sell Real Es- 
tate 


Where it did not appear that a broker! S 
contract of employment to sell real estate 
was in writing, or that any note or memo- 
randum thereof, signed by the party to be 
charged, had been executed as required by 
subdivision 6 of this section (prior to 
1963 amendment), no recovery could be 
had for services rendered thereon. Mar- 
shall v. Trerise, 33 M 28, 31, 81 P 400. 

Under this section and section 2-116, 
any contract conferring upon an agent 
or broker authority to make a sale, or to 
contract to make a sale of real estate, 
must be in writing. Hartt v. Jahn, 59 M 
173, 181, 196 P 153. 

Under subdivision 6 of this section 
(prior to 1963 amendment), an agreement 
authorizing or employing an agent or 
broker to sell real estate on commission 
must be in writing, as must also a sub- 
sequent modification of its terms, so long 
as the contract or modification is execu- 
tory in character, the rule, however, not 
applying where the contract has been 
executed. Cobb v. Warren, 64 M 10, 18, 
208 P°928. 257 

Under this section, which ; is mandatory, 
a brokerage contract for the sale of -real 
property, as well as any modification in 
terms, must. be in writing and subscribed 
by ‘the party to be charged, or. his-author- 
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ized agent, to permit a broker to recover 
compensation or a commission on sale of 
the property by the owner. Skinner v. 
Red Lodge Brewing Co., 79 M 292, 296, 
256 P 173. | 

Where contract with agent for sale of 
real property is not in writing there can 
be no recovery of a commission either on 
the contract or on quantum meruit. Feath- 
erman v. Kennedy, 122 M 256, 200 P 2d 


243, 245. 


Pexcootion eon ich Holder 
Since the person to whom an option to 


buy land is granted acquires no interest 


in the property itself until he exercises 
the privilege granted, a contract between 
the plaintiff and defendant under which 
the former was to secure the assignment 
of an option from the holder thereof to 
defendant did not amount to an employ- 
ment of plaintiff as a broker or agent 
to buy land or an interest in land which, 
under subdivision 6 of this section (prior 
to 1963 amendment), is required to be in 
writing, but was one to perform a service 


which could lawfully be made by parol. 
‘Kramer v. Schmidt, 62 M 568, 570, 206 P 


620. 


Listing Contract 


A listing contract empowering realtors 
to sell apartment building, being limited 
to question of sale of the building, was 
not evidence of any alleged oral agree- 
ment providing for management of the 
building by the realtors. Quitmeyer v. 


‘Theroux, 144 M 302, 395 P 2d 965, 968. 


(Dissenting opinion, 144 M 302, 395 P 2d 
965, 971.) 


Listing Contract—Burden of Proof 


Plaintiff, in an action to recover a bro- 
ker’s commission for procuring a purchas- 
er for real property, has the burden of 
showing such a contract as would be 
valid under this section. Newman v. Dun- 
leavy, 51 M 149, 156, 149 P 970; Reilly v. 
Maw, 146 M 145, 405 P 2d 440. 

Under the statute of frauds (this sec- 
tion) one who seeks to recover a broker’s 
commission upon an agreement authoriz- 
ing him to procure a purchaser of real 
property must be able to show a note or 
memorandum, subscribed by the party to 
be charged or his agent, and where the 
original agreement was modified in its 
terms, the modification must likewise have 
been in: writing and subscribed, the two 
being considered together as constituting 


the note or memorandum required by this 


section. Gantt v. gh 82 M 393, 402, 


267 P.296. 


| Memorandum. Executed after Services 
Performed. — 


. Generally, memorandum. ‘executed after 
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services have been performed -is sufficient 
to satisfy requirement. of . statute of 
frauds. Johnson v. Mas 120 M 176, 181 
P: 2d 789-791. 


Modifications Must Be in Writing 


Under subdivision 6 (prior to 1963 
amendment), mandatory in character, a 
broker’s contract for the sale of. real 
property as well as any subsequent modi- 
fication thereof, must be in writing; hence 
a claim that the written contract was 
modified by parol may not be sustained. 
A broker, authorized to sell an entire 
tract of land, who procures a purchaser 
for a part of it, is not entitled, either 
on the contract or on a quantum meruit, 
to compensation for the part sold. The 
procuring of a lessee does not fulfill obli- 
gation to procure a purchaser, where the 
option to purchase was not exercised. 
Roscow v. Bara, 114 we 246, 253, 135 P 
2d 364. 


Note or Memorandum 


While a brokerage contract sufficient 
to avoid the statute of frauds may be 
established by an interchange of letters 
between the broker and the owner of real 
property sold, a letter written. by the 
secretary-manager of defendant corpora- 
tion as an individual and not in his offi- 
cial capacity to another of its stockhold- 
ers stating the attitude of certain holders 
of stock relative to a sale of the com- 
pany’s real property, the terms to be ex- 
acted and commission to be allowed in 
case sale was made to “anyone,’ was 
neither the act of the corporation de- 
fendant nor-such a note or memorandum 
as is contemplated by the statute of 
frauds, and therefore plaintiff broker was 
properly nonsuited in his action to recover 
commissions for the sale of the property. 
Skinner v. Red Lodge Brewing Co., 79 M 
292, 296, 256 P 173. 


The services rendered by a real estate 
broker in securing a purchaser constitute 
the consideration for the commission 
sought to be recovered by him in his ae- 
tion against the seller; the memorandum 
evidencing his employment does not re- 
quire a consideration, and a memorandum 
executed after the services have been 
performed is sufficient to satisfy the re- 
quirement of the statute of frauds. Gantt 
v. Harper, 86 M 69, 281 P 915. 


_ Performance of Contract by Buyer and 
Seller 


The fact that the contract between the 


buyer and seller of real estate has been 
fully performed has nothing to do with 
the contract between the seller and the 
agent claiming a commission and cannot 
have the effect of removing such contract 
from the operation of the statute of 
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frauds. Featherman- v.. Kennedy, - 122. ‘M 
256,.200 P 2d-243;:  246..- 


What Brokers’ Contracts Not Required 
To Be in Writing: - 


Where a.broker is employed to procure 
persons willing to enter into a contract 
of lease or option and is successful in 
interesting someone, with whom the own- 
er contracts for a sale on more advanta- 
geous terms than a lease or option would 
have been, the broker is entitled to the 
commission stipulated for, and broker’s 
employment contract need not be in writ- 
ing, but if broker purports to sign for the 
employer, such authority is required to be 
in writing. O’Neill v. Wall, 103 M 388 
391, 62 P 2d 672. 

A contract employing a broker or agent 
to negotiate an option to purchase land 
does not amount to an employment of 
such broker or agent to buy or sell real 
estate within the meaning of subdivision 
6 (prior to 1963 amendment), and there- 
fore need not be in writing, since one 
acquiring an option to purchase land ac- 
quires but a privilege to purchase, being 
not an interest in land until exercised, 
O’Neill v. Wall, 103 M 388, 391, 62 P 2d 
672. 

A lease of land is not real estate and 
therefore a contract employing a broker 
to procure or sell a lease is not within 
subdivision 6 (prior to 1963 amendment), 
and therefore need not be in writing. 
O’Neill v. Wall, 103 M 388, 391, 62 P 2d 
672. 

Agreements between real estate brokers 
to divide commissions are not within the 
statute of frauds, so that an oral agree- 
ment between them is enforceable. Reilly 
v. Maw, 146 M 145, 405 P 2d 440. 


, 
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. Collateral: References: : 


Brokers¢=43 (1); Pinu, Statute: of 
G1 et seq. 

12 C.J.8. Brokers § 62; 37 C.3.8. Frauds, 
Statute of §1 et seq. 

49 Am. Jur. 366, Statute of Brande 8g 4 
et seq. 


' Promise by other than the aieipal to 
indemnify a surety, as one to answer for 
the debt, default, or miscarriage of an- 
other. 1 ALR 383 and 68 ALR 347. 

Validity and effect of oral agreement 
in alternative, one of the alternatives 
being within the statute of frauds. 13 
ALR 271. ! 

Agreements in relation to exchange or 
remittance as within statute of frauds. 
19 ALR 1140. 

Pleadings, depositions, testimony, or 
statements in court as constituting a suffi- 
cient writing within the statute of frauds. 
22 ALR 735. 

Signing of contract by agent of undis- 
closed principal as satisfying statute of 
frauds. 23 ALR 932 and 138 ALR 330. 

Necessity of written authority to enable 
agent to make contract within statute of 
frauds. 27 ALR 606. 

Oral contract for year’s service as with- 
in statute of frauds. 27 ALR 663 and 
114 ALR 416. 

Name of principal or of authorized 
agent, in body of instrument, as satisfy- 
ing statute of frauds where transaction 
was not conducted by him. 28 ALR 1114. 

Agreement to release, discharge, or as- 
sign real estate mortgage as within stat- 
ute of frauds. 32 ALR 874. 

One party, or his agent, as the agent 
of the other party for the purpose of 
signing contract or memorandum as re- 
quired by the statute of frauds. 47 ALR 
201. 

Oral contract to enter into written con- 
tract as within statute of frauds. 58 
ALR 1015. 

Promise of landlord or tenant to pay 
for supplies furnished to tenant or sub- 
tenant as within statute of frauds in 
relation to contracts to answer for the 
debt, default, or miscarriage of another. 
59 ALR 179. 

Contracts relating to corporate stock as 
within provisions of statute of frauds 
dealing with sales of ube w ete. 59 ALR 
597. 


Failure to comply with ‘statute of 
frauds as to a part of a contract within 
the statute as affecting the enforceability 
of another part not covered by the stat- 
ute. 71 ALR 479. 

Extrinsic writing ferorred to in written 
agreement as part thereof. for purposes of 
statute of frauds. 73 ALR 1388. 


Promise to pay another’s antecedent 
debt in consideration of agreement ‘to 
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cancel it as within statute of frauds as 
a promise to pay debt, default or miscar- 
riage of another. 74 ALR 1025. 

Sufficiency of writing under statutes 
requiring agreements for the payment of 
commission, or authorizing or employing 
a broker for the sale.or purchase of real 
estate for compensation or commission, or 
a memorandum thereof, to be in writing. 
80 ALR 1456. 

Statute of frauds: Meneeety that each 
of the several papers constituting a con- 
tract be signed by the party to be 
charged. 85 ALR 1184. 

Oral promise of officer, director, or 
stockholder in relation to bank deposit as 
within statute of frauds. 95 ALR 1137. 

Language used by owner or other per- 
son interested in building or construction 
contract, importing a promise to pay a 
subcontractor, materialman, or employee 
of contractor or subcontractor, or one 
making advances to him, as a promise to 
answer for the debt or default of another. 
99 ALR 79. 

Undelivered deed or escrow, pursuant 
to oral contract, as satisfying statute of 
frauds. 100 ALR 196. 

_ Oral contract of employment termina- 
ble by either party at will as within stat- 
ute of frauds relating to contracts not to 
be performed within year. 104 ALR 1006. 

Applicability of statute of frauds to 
contracts to surrender, rescind, or abandon 
trusts. 106 ALR 1313. and 173 ALR 281. 

Option for renewal or extension of con- 
tract for a year or less as affecting appli- 
cability of statute of frauds or other 
public regulation regarding contracts not 
to be performed within a year. 111 ALR 
1105. 

Parol lease for term of a year to com- 

mence in future as within statute of 
frauds. 111 ALR 1465. 
_ Writing between one of the parties to 
a contract and his agent or a third person 
as satisfying statute of frauds. 112 ALR 
490. 

Place of signature on memorandum to 

satisfy statute of frauds. 112 ALR 937, 
_ Part performance to take oral contract 
of lease out of statute of frauds predicat- 
ed upon acts or conduct of one in posses- 
sion of the property under another con- 
tract or right. 125 ALR 1468. 


-Publie record as satisfying requirement 
of statute of frauds as to written contract 
or memorandum. 127 ALR 236. 


Statute of frauds against oral contracts 
not to be performed within year as appli- 
cable to. contract susceptible by its terms, 
or by construction, of performance within 
year, where performance within that time 
is improbable or almost impossible. 129 
ALB 534, . 


~ Money or :other eee in possession 
of seller, before contract was made, as 
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satisfying condition of part payment 
which will take oral contract for sale of 
goods out of statute of frauds. 131 ALR 
1252 and 170 ALR 245. 

Right of recovery upon note, check, or 
other executory obligation representing 
consideration for a contract which the 
plaintiff is willing and able to perform, 
but which because of the statute of frauds 
would not have been enforceable against 
him. 1382 ALR 1486. 

Parol partition and _ the 
frauds. 133 ALR 476. -- 

Statute of frauds as applicable to a 
contract’ to be responsible for another’s 
funeral expenses. 134 ALR 633. 

Description in memorandum defective 
or silent as to boundary line of land 
retained by seller as sufficient to satisfy 
statute of frauds. 139 ALR 965. 

Retrospective applicability of statute of 
frauds. 148 ALR 1325. 

Brokerage or agency contract concern- 
ing real property as within statute of 
frauds. 151 ALR 648, 

‘Check or note as memorandum satisfy- 
ing statute of frauds. 153 ALR 1112. 

Enforceability, as regards proceeds of 
sale of property, of real estate trust that 
does not satisfy statute of frauds. 154 
ALR 385. 

Comment note: 
155 ALR 76. 

Manner of pleading statute of frauds 
as defense. 158 ALR 89. 4 

Initials as sufficient signature under 
statute of frauds. 159 ALR 253. ; 

Oral contract of employment terminable 
by one, but not both, of the parties with- 
in one year as within provision of statute 
of frauds relating to contracts not to be 
performed within one year. 161 ALR 290. 


of 


statute 


Parol gift of realty. 


- Option in lease for extension of term ~ 


or for a new lease as affecting applica- 
bility of provision of statute of frauds. 
161 ALR 1094. 


Contract to fill in land as one for sale ° 


of goods within statute of frauds. 161 


ALR 1158. 


Memorandum which will satisfy statute 
of frauds, as predicable in whole .or in 
part upon writings prior to the oral agree- 
ment. 1 ALR 2d 841. 


Restrictions. on use of real property 
as within statute of frauds. 5 ALR 2d 
1316. 


_ Performance as taking contract not to 
be performed within a year out of the 
statute of frauds. 6 ALR 2d 1053. 


Check as payment within contemplation 
of statute of frauds. 8 ALR 2d 251. 


Statutory necessity and sufficiency of 
written statement as to amount of com- 
pensation in broker’s contract to promote 
purchase, sale or exchange of real Sstale 
9 ALR 2d 747. 
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Failure to object to parol evidence or 
voluntary. introduction thereof, as waiver 
of defense of statute of frauds. 15 ALR 
2d. 1333. 

‘Sufficiency of memorandum of lease 
agreement to satisfy the statute of frauds, 
as regards terms and conditions of lease. 
16 ALR 2d 621. 

Sufficiency of description or designation 
of land in contract’ or memorandum of 
sale, under statute of frauds. 23 ALR 2d 

Necessity and sufficiency of statement 
of consideration in. contract or memo- 
randum of sale of. land, under statute of 
frauds. 23 ALR 2d 164. 

Rights of parties under oral agreement 
to buy or bid in land for another. 27 ALR 
2d 1285. 

All contracts for personal : services as 
long as employee is able to continue and 
work to do satisfactory work, or the like, 
as within statute of frauds relating to con- 
tracts not to be performed within one 
year. 28 ALR 2d 878. 

Validity of oral promise or agreement 
not to revoke will. 29 ALR 2d°1229. 

Effect of attempted cancellation or 
erasure in memorandum otherwise suffi- 
cient to satisfy statute of frauds. 31 ALR 
2d 112. 

Application of statute of frauds to 
promise not to make a will. 32 ALR 2d 
375. 

Construction of statute requiring repre- 
sentations as to credit, etc., of another to 
be in writing. 32 ALR 2d 743. 

Promise by stockholder, officer, or di- 
rector to pay debt of corporation. 35 ALR 
2d 906. 


Real estate broker’s right to recover in 
quantum meruit for services although 
contract is not in writing as required by 
statute. 41 ALR 2d 905. 


Agreement between brokers as within 
statute requiring agreements for commis- 
sions for the sale of real estate to be in 
writing. 44 ALR 2d 741. 

Statute of frauds as affecting question 
when real estate owned by partner before 
formation of partnership will be deemed 
to have become asset of firm. 45 ALR 2d 
1015. 


- Sufficiency under the statute of frauds, 
of description or designation of land in 
contract or memorandum of sale which 
gives right to select the tract to be con- 
veyed. 46 ALR 2d 894. 


Joint adventure agreement for acqui- 
sition, development, or sale of land as 
within provision of statute of frauds 
governing broker’s agreement for com- 
mission on real estate sale. 48 ALR 2d 
1042. 


Vendee’s liability for use and occu- 
paney of premises, where. vendor. disaf- 
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firms land: contract unenforceable under 
statute of frauds. 49 ALR 2d 1169. 

Contract to support, maintain, or edu- 
eate a child as within provision of stat- 
ute of frauds relating to contracts not to 
be performed within a year. 49 ALR 2d 
1293.° "7 

Necessity of writing to create right by 
private grant or reservation to hunt or 
fish on another’s land. 49 ALR 2d 1400. 

Notice of exercise of option to renew 
lease as within statute of frauds. 51 ALR 
2d 1420. - 

- Applicability of statute of frauds to 
promise to pay for medical, dental, or 
hospital services furnished another. 64 
ALR 2d 1071. 

What constitutes promise made in or 
upon consideration of marriage within 
statute of frauds. 75 ALR 2d 633. 

Oral surrender of written lease. 78 ALR 
2d 933. 
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‘Doctrine of part performance with re- 
spect to renewal option in lease not com- 
plying with statute of frauds. 80 ALR 2d 
425. 

Buyer’s note as payment within con- 
templation of statute of frauds. 81 ALR 
2d 1355. 


Enforceability, under statute of frauds 
provision as to contracts not to be per- 
formed within a year, of oral employment 
contract for more than one year but spe- 
cifically made terminable upon death of 
either party. 88 ALR 2d 701. 

Application of statute of frauds to wa- 
ter well-drilling contract. 90 ALR 2d 
1352. 


Will or instrument in form of will, as 
memorandum of contract to devise or be- 
queath sufficient to satisfy statute of 
frauds. 94 ALR 2d 921. 


_ DECISIONS UNDER FORMER LAW 


Grain Contract — 


Where grain had been delivered and 
part of the purchase price had been paid 
by the elevator which had bought it, the 
seller was not required to produce a writ- 
ten memorandum of the transaction under 
the provisions of former subdivision 4 of 
this section; in such a state of facts the 
transaction is taken out of the statute. 
Spurgeon v. Imperial Elevator Co., 99 M 
432, 43 P 2d 891. 


Sale of Cattle 


Under former subdivision 4 of this sec- 
tion, part payment of the purchase price 
upon a contract for the sale of cattle 
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brought the transaction within the excep- 
tion provided for in the statute. Case v. 
Kramer, 34 M 142, 149, 85 P 878. 


Sale of Timber 


Under former subdivision 4 of this sec- 
tion where an oral contract of sale of 
timber exceeding in value $200 had been 
fully performed at the time the action 
was commenced, the contention that the 


transaction was void under the statute of 


frauds was without merit, complete per- 
formance taking the case out of the stat- 
ute. Stillinger v. Kelly, 66 M 441, 443, 214 
P 66. 


(7520) Effect of written contracts. The execution of a contract 


in writing, whether the law requires it to be written or not, supersedes all 
the oral negotiations or stipulations concerning its matter sine preceded 
or accompanied the execution of the instrument. 


History: En. Sec. 2186, Civ. C. 1895; 
re-en. Sec. 5018, Rev. C. 1907; re-en. Sec. 
7520, R. C. M. 1921.-Cal. Civ. C. Sec. 1625. 
Field Civ. C. Sec. 795. 


Application of Section 


This section applies to oral negotiations 
or stipulations. concerning the matter of 
the agreement; if one of the parties was 
induced to sign the writing by reason of 
the other’s fraud or deceit with respect. to 
some collateral matter, then he might. be 
heard to complain. Kelly v. Ellis, 39. M 
597, 606, 104 P 873. ' 


Contemporaneous eteonront 


Evidence of a contemporaneous agree- 
ment between the parties to a written 
sublease of a lode mining claim, that in 
case the sublessors: should buy the prop- 


erty the lease would be extended, is in- 
admissible. Armington v. Stelle, 27 M 13, 
18, 69 P 115. See Kelly v. Ellis, 39 M 
597, 606, 104 P 873. 

‘Evidence of oral promises or agree- 
ments, made prior to or contemporaneous- 
ly with the execution of a written con- 
tract purporting to embrace all its terms, 
which contradict, change, add to, or sub- 
tract from the express terms, is inadmissi- 
ble. .Riddell_v. Peck-Williamson Heating 
& Ventilating Co., 27 M 44, 57, 69 P 241. 
See State ex rel. Western Accident & In- 
demnity Co. v. District Court, 55 M 330, 
337, 176 P 613. 
uM contract in writing supersedes all the 
prior or contemporaneous oral negotia- 
tions and stipulations relating to the sub- 
ject matter of the agreement between the 
contracting parties; and therefore a party 
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to it will not be heard -to complain that 
there were other stipulations, unless they. 
pertain to some collateral matter which 
operated as an inducement to his entering 
into the principal agreement. Kelly v. 
Ellis, 39 M 597, 606, 104 P 873. 


Obligations Assumed 


Where a party seeks to recover on a 
written contract of sale, resort must be 
had to it alone, under this section, in 
determining the obligations assumed by 
defendant in attaching his name to it. 


Lewis v. Aronow, 77 M 348, 359, 251 P 


146. 


Prior Negotiations 


Evidence of negotiations and conversa- 
tions immediately preceding the execution 
of a written contract is incompetent to 
show an agreement concerning its matter 
made by one claimed to be bound thereby. 
Largey v. Leggat, 30 M 148, 153, 75 P 
950. 


_A written contract supersedes any oral 
negotiations theretofore had relative to 
the subject matter of it, and must be con- 
sidered as containing all of its terms 
agreed upon at the time it was executed. 
Arnold v. Fraser, 43 M 540, 550, 117 P 
1064. 


Prior oral negotiations and directions 
as to points at which livestock should 
be stopped for resting and feeding were 
merged in the contract of shipment, where 
it and the waybills bore notations stating 
the points at which stops were to be made, 
and therefore parol testimony of direc- 
tions to make other stops was incompe- 
tent as an attempt to vary the terms of 
the written contract. Cook v. Northern 
Pacific Ry. Co., 61 M 573, 586, 203 P 512. 


Railroad Passenger Ticket 


Plaintiff, having been compelled to pur- 
chase a passenger ticket to enable him to 
ride on freight train with his horse, was 
entitled to the benefit of such contract, 
and could not be limited to the conditions 
of the shipping contract as to the amount 
of damages recoverable, nor as to the 
time within which his claim for damages 
for personal injuries was required to be 
presented under it. Jepsen v. Gallatin 
Valley Ry. Co., 59 M 125, 140, 195 P 550. 


Terms Not Varied by Parol 


Admission of parol evidence to vary 
and contradict the terms of a written 
contract is error. Pritchett v. Jenkins, 52 
M 81, 82, 155 P 974. 

In an action for damages for breach of 
a clause of a written contract of sale of 
a threshing machine warranting it as be- 
ing as well made, of good material, and 
that with proper use and management it 
would do as good work as any other ma- 
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chine: of the same size manufactured for 
the like purpose, evidence of statements 
made by defendant’s agent in making the 
sale that it would thresh and clean alfalfa 
as well as any other machine of the same 
size, ete., was properly rejected as an 
attempt to vary the terms of the written 
instrument by parol. Rowe v. Emerson- 
Brantingham Implement Co., 61 M 73, 201 
P 316. 

A written agreement must be considered 
as containing all prior oral ones concern- 
ing its subject matter and its terms may 
therefore not be varied by oral testimony. 
Leigland v. Rundle Land & Abstract Co., 
64 M 154, 164, 208 P 1075; Webber v. 
Killorn, 66 M 130, 132, 212 P 852; More- 
house v. Northern Land Co., 68 M 96, 103, 
216 P 792; Wheeler v. James, 70 M 37, 
43, 223 P 900; Swan v. Le Clair, 77 M 
422, 427, 251 P 155; Biering v. Ringling, 
78 M 145, 151, 252 P 872. 


Test for Determining Whether Parol 
Testimony Varies Writing 


In determining whether or not the terms 
of a written instrument are varied by 
parol testimony, the most satisfactory 
test is found in the circumstance whether 
or not the particular element of the al- 
leged extrinsic negotiation is dealt with 
at all in the writing; if it is mentioned, 
covered or dealt with in the writing, then 
presumably the writing was meant to 
represent all of the transactions on that 
element. Hosch v. Howe, 92 M 405, 409, 
16 P 2d 699; Continental Oil Co. v. Bell, 
94 M 123, 131, 21 P 2d 65. 


What Constitutes Oral Collateral Agree- 
ment within Exception to Rule 


An oral agreement, to be collateral with- 
in the meaning of the exception to the 
parol testimony rule (this section and sec- 
tion 93-401-13), and as such admissible in 
evidence as against the objection that it 
varies a written instrument, must relate 
to a subject distinct from that to which 
the writing applies; the writing must re- 
main intact after the reception of the 
parol testimony. Continental Oil Co. v. 
Bell, 94 M 123, 131, 21 P 2d 65. 


When Parol Evidence Allowed 


Where plaintiff alleged mistake and 
fraud, and the evidence disclosed that the 
inducement held out to plaintiff to sign 
an agreement was based on fraudulent 
representations of defendants that a lease 
need not be mentioned in a contract of 
sale of a business and the lease, the evi- 
dence was admissible to show the pur- 
chase of the lease and defendants’ fraud- 
ulent conduct, over objection that it 
varied the contract. Sathre v. Rolfe, 31 
M 85, 88, 77 P 431. 

A conversation between buyer and seller 
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had prior to thé éxecution of a Dill’ ‘of 
sale, with the terms of which it was not 
in conflict, and which ‘was material to 
show the circumstances under which the 
writing was executed, was ‘admissible in 
evidence and not open to the objection 
that it ‘varied the written agreement. 
Sutherland v. Green, 49 M 379, 383, 142 
P 636. 

Instance of an agreement to furnish 
automobiles to be sold on commission, 
which agreement did not furnish its own 
interpretation, and as to which parol evi- 
dence was properly admitted to determine 
the intention of the parties. Brockway v. 
Blair, 53 M 531, 535, 165 P 455. 

The parol testimony rule does not for- 
bid an inquiry into the object of the 
parties in executing and receiving the 
instrument sued upon; while its language 
cannot be qualified or varied from its 
natural import, the circumstances under 
which it was entered into and the real 
intention of the parties may be shown 
by parol to prevent either of the parties 
to it from committing a fraud on the 
other by claiming it to be what it in fact 
is not. Bridges & Co., Ine. v. Bank of 
Fergus County, 77 _ 524, 533, 251 P 
1057. 

In an action to recover the purchase 
price of merchandise (sewing machines) 
claimed to have been sold to defendants 
but alleged by them to have been de- 
livered on consignment, plaintiff intro- 
duced in evidence a printed order for the 
goods obtained by its agent, which under 
the subject “Terms” contained the words 
“Finance Plan.” Defendants, contending 
that the contract did not contain all the 
terms agreed upon and that the words 
“Finance Plan” rendered the contract am- 
biguous, were permitted to introduce parol 
evidence to explain the term. The evi- 
dence was properly admitted, in that the 
meaning of the term is not so free from 
doubt that it may be said, as a matter 
of law, that it furnishes its own interpre- 
tation. New Home Sewing Mach. Co. v. 
Songer, 91 M 127, 132, 7 P 2d 238. 
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Testimony of a separate and distinét 
oral agreement can be received only when 
it doés not. conflict with or contradict or 
add to what’is contained in the written 
contract. Warner v. Johns, 122’ M 283, 
201 P 2d 986, 988. 


When Parol Evidence Not Allowed 


If a release or quitclaim deed contain- 
ing a statement of consideration as $1 
and other considerations was the only 
instrument involved, oral testimony could 
be admissible to explain the “other con- 
siderations” but where the quitclaim deed 
was signed the same time as a property 
settlement agreement and the two instru- 
ments were part of the same transaction, 
oral evidence was inadmissible to show a 
different consideration. Warner v. Johns, 
122 M 283, 201 P 2d 986, 988. 

Where the consideration expressed in 
the written instrument is contractual in 
its nature, oral evidence is inadmissible 
to show a different consideration because 
then it changes the legal effect of the in- 
strument. Warner v. Johns, 122 M 283, 
201 P 2d 986, 988. 


References 


Easterly v. Jackson, 29 M 496, 502, 75 
P 357; Ford v. Drake, 46 M 314, 319, 127 
P 1019; Helena Light & Ry. Co. v. 
Northern Pacific Ry. Co., 57 M 93, 186 
P 702; Koch v. Rhodes, 57 M 447, 188 
P 933; Brown v. Homestake Exploration 
Co., 98 M 305, 39 P 2d 168; Smith v. 
Fergus County, 98 M 377, 39 P 2d 193; 
Fiers v. Jacobson, 123 M 242, 211 P 2d 
968, 970. 


Collateral References 


Contracts€245. 
17A C.J.S. Contracts § 380 et seq. 


Oral acceptance of written offer by 
party sought to be charged as satisfying 
statute of frauds. 30 ALR 972. 

Compliance with statute requiring rep- 
resentations as to credit, etc., of another 
to be in writing. 32 ALR 2d 766. 


(7521) Contract in writing—takes effect when. A contract in 


writing takes effect upon its delivery to the party in whose favor it is 


made, or to his agent. 


History: En. Sec. 2187, Civ. C. 1895; 
re-en. Sec. 5019, Rev. C. 1907; re-en. Sec. 
7521, R. C. M. 1921. Cal. Civ. C. Sec. 1626. 
Field Civ. C. Sec. 796. ; . 


Incomplete Instrument 


Delivery of an incompleted instrument 
is ineffective; hence where, at the time 
a lessee signed a receipt for a copy of a 
lease, the instrument was incomplete in 
that one of the lessors had not signed 
it, the court properly found that it was 
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ineffective for failure of delivery, the 
fact that later in the day, the missing sig- 
nature was appended not changing the 
result in the absence of evidence that the 
instrument was delivered thereafter. Nel- 
son v. Davenport, 86 M 1, 6, 281 P 537. 


Lease 


A lease, like any other written contract, 
does not become effective until it is deliv- 
ered, the mere signing of it not binding 
the parties; the object of the delivery of 
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such an instrument is to indicate an in- P 636; Jepsen v. Gallatin Valley Ry. Co., 
tent on the part of the grantor to give 59 M 125, 140, 195 P 550; Wheeler v. 
effect to the instrument, and whether James, 70 M 37, 43, 223 P 900. 

delivery is complete is largely a question 

of intention. Nelson v. Davenport, 86 M Collateral References 

1, 6, 281 P 537. Contracts¢—42. 


17 C.J.S. Contracts § 64. 
References 


Sutherland v. Green, 49 M 379, 383, 142 


13-609. (7522) Provisions of chapter on transfers of real property. 
The provisions of the chapter on transfers in general, concerning the de- 
livery of grants, absolute and conditional, apply to all written contracts. 

History: En. Sec. 2188, Civ. C. 1895; References 
re-en. Sec. 5020, Rev. C. 1907; re-en. Sec. Wheeler v. James, 70 M 37, 438, 223 P 


7522, B. C. M. 1921. Cal. Civ. ©. Sec. 1627. 900: Nelson v. D Cpe EN ES Ir 
Field Civ. ©. Sec. 797. P 537. v. Davenport, 63 


13-610. (7523) Seals—how affixed. A corporate or official seal may be 
affixed to an instrument by the mere impression upon the paper or other 
material on which such instrument is written. 

History: En. Sec. 2189, Civ. C. 1895; Collateral References 
re-en. Sec. 5021, Rev. C. 1907; re-en. Sec. Contracts¢=36; Seals¢=3. 


7523, R. C. M. 1921. Cal. Civ. C. Sec. 1628. 17 C.J.S. Contracts § 63; 79 C.J.S. Seals 
Based on Field Civ. C. Sec. 798. § 3. 


13-611. (7524) Provisions abolishing seals made applicable. All dis- 
tinetions between sealed and unsealed instruments are abolished. 


History: En. Sec. 2190, Civ. C. 1895; Collateral References 
7524, R. C. M. 1921. Cal. Civ. C. Sec. 1629. 17 GAS Contracts § 63; 79 Cay-S Seals 


So 


13-612. (7525) Instruments effectual without seal. All instruments 
shall be as effectual without a seal as if the same had a seal attached thereto, 
but this section shall not apply to municipal or other corporations which 
by law are required to attest their action under seal. 


History: En. Sec. 2191, Civ. C. 1895; 
re-en. Sec. 5023, Rev. C. 1907; re-en. Sec. 
7525, R. C. M. 1921. 


CHAPTER 7 
INTERPRETATION OF CONTRACTS 


Section 13-701. Uniformity of interpretation. 
13-702. Contraects—how to be interpreted. 
13-703. Intention of parties—how ascertained. 
13-704. Intention to be ascertained from language. 
13-705. Interpretation of written contracts. 
13-706. Writing—when disregarded. 
13-707. Effect to-be given to every part of contract. 
13-708. Several contracts—when taken together. 
13-709. Interpretation in favor of contract. 
13-710. ‘Words to bg understood in usual sense. 
13-711. Technical words. 
13-712. Law of place. 
13-718. Contracts explained by circumstances. 
13-714. Contract restricted to its evident object. 
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CONTRACTS 


Interpretation in sense in which promisor believed promisce to rely. 


written parts control. 


Promise—in singular number—execution by several persons. 


13-715: 
13-716. Particular clauses subordinate to general intent. 
13-717. Contract—partly written and partly printed 
13-718. Repugnancies—how reconciled. 
13-719. Inconsistent words rejected. 
13-720. Words to be taken most strongly against whom. 
13-721. Reasonable stipulations—when implied. 
13-722. Necessary incidents implied. 
13-723. Time of performance of contract. - 
13-724. Time—when of essence. 
13-725. Promise—when joint and several. 
13-726. 
~ 13-727. Executed and executory contracts defined. 
13-701. 


(7526) Uniformity of interpretation. All contracts, whether 


public or private, are to be interpreted by the same rules, except as other- 


wise provided by this code. 


History: En. Sec. 2200, Civ. C. 1895; 
re-en. Sec. 5024, Rev. C. 1907; re-en. Sec. 
7526; R. C. M. 1921. Cal. Civ. C. Sec. 1635. 
Field Civ. C. Sec. 800. 


Cross-Reference 


Construction of contracts, secs. 93-401- 
14 to 93-401-19. 


Reservation of Oil and Gas Rights 


Where a deed of land contained a 
clause, following the description of the 
land, which said “including one-half of 
all oil and gas rights owned by the par- 
ties,’ it must be considered that it was 
the intention of the parties to exclude 
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from the deed the other one-half interest 
in the oil and gas and that such one half 
remained with the grantor. Wyrick v. 
Hoefle, 136 M 172, 346 P 2d 563. 


References 

J. Neils Lumber Co. v. Farmers Lumber 
Co., 88 M 392, 396, 293 P 288; Harden- 
burgh v. Hardenburgh, 115 M 469, 479, 
146 P 2d 151; Davis v. Park Securities 
Corp., 117 M 393, 399, 159 P 2d 323. 


Collateral References 


Contracts@-143. 
17A C.J.8. Contracts § 294 et seq. 


(7527) Contracts—how to be interpreted. A contract must be 


so interpreted as to give effect to the mutual intention of the parties as it 
existed at the time of contracting, so far as the same ds ascertainable and 


lawful. 


History: En. Sec. 2201, Civ. C. 1895; 
re-en. Sec. 5025, Rev. C. 1907; re-en. Sec. 
7527, R. C. M. 1921. Cal. Civ. C. Sec. 1636. 
Field Civ. C. Sec. 801. 


Contracts of Insurance 


Contracts of insurance, like all others, 
must be construed with a view to carrying 
out the intention of the parties. McAuley 
v. Casualty Co. of America, 39 M 185, 192, 
102 P 586. 


Duty of Courts 


It is a well-settled rule of law that the 
circumstances under which a contract is 
made, or the intent of the parties existing 
at that time, are only material when the 
contract is ambiguous in some of its 
terms. If it is plain and unambiguous, it 
needs no construction, and it is the duty 
of the court to enforce it as made by the 
parties. Bullard v. Smith, 28 M 387, 399, 
72 P 761; Frank v. Butte & Boulder Min. 
& Lumber Co., 48 M 83, 89, 185 P 904, 
distinguished in 68 F 2d 694, 697. 

Courts must give effect to every part 
of a contract so as to make its terms op- 


erative; they may not make a new con- 
tract for the parties, nor read language 
into or eliminate lawful terms therefrom 
unless the words employed are meaning- 
less or involve an absurdity. Union Cen- 
tral Life Ins. Co. v. Jensen, 74 M 70, 
76, 237 P 518. 


Intention of Parties 


This section simply means that the in- 
tention of the parties shall be ascertained 
in the first instance by reference to the 
language employed by them. Where the 
words used are clear, certain, and unam- 
biguous, interpretation may not be re- 
sorted to. The language employed must 
be given its ordinary meaning. Quirk v. 
Rich, 40 M 552, 558, 107 P 821; Frank v. 
Butte & Boulder Min. & Lumber Co., 48 
M 83, 89, 135 P 904, distinguished in 68 
F 2d 694, 697. 

The intention of the parties to a con- 
tract, such as an escrow agreement, is to 
be ascertained from the language used in 


_the instrument, and this section, together 
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with sections 13- 703, 13-705 and 13-707, 
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furnish the guide for its interpretation. 
Knapp v. Andrus, 56 M 37, 41, 180 P 908. 
Extrinsic evidence is admissible to ex- 


plain the true intentions of the parties to. 
an output contract, since the terms of 


the contract are ambiguous and such con- 
tracts must be interpreted in light of 
circumstances surrounding the parties and 
prior business dealings. McNussen v. 
Graybeal, 146 M 173, 405 P 2d 447. 


Interpretation of Parties 


Where parties to a contract (deed) of 
doubtful or ambiguous meaning. have 
placed a particular interpretation upon it, 
such interpretation is one of the best in- 
dications of their true intent. Musselshell 
Valley Farming & Livestock Co. v. Coo- 
ley, 86 M 276, 293, 283 P 213. 


Valid though Burdensome and Unwise 


Where no legal impediment is shown 
which would have prevented parties to a 
contract from entering into it or from ex- 
pressing it in language of their own, courts 
must give effect to the meaning and in- 
tention of the parties as expressed in the 
language employed and may not make a 
new contract for them, the mere fact that 
as made the contract may appear unrea- 
sonable, burdensome or unwise to one of 
them being insufficient to avoid it, where 
the latter was of legal age, had all the 
facts clearly before him long prior to its 
execution and his alleged damage was due 
to his own inattention and carelessness. 
Hinerman v. Baldwin, 67 M 417, 433, 215 
P 1103. 


Where Ambiguous 


Where there is ambiguity in a contract, 
it is open, under this section and section 
13-713, to interpretation, by the aid -of 
evidence aliunde, so as to give effect to 
the mutual intention of the parties to it 
at the time it was made. Butte Water 
Co. v. City of Butte, 48 M 386, 397, 138 
P 195; McNussen v. Graybeal, 146 M 173, 
405 P 2d 447. 


References 


Lyon v. Dailey Copper Min. & Smelting’ 


Co., 46 M 108, 120, 126 P 931; Brockway 
v. Blair, 53 M 531, 536, 165 P 455; White 
v. Hulls, 59 M 98, 103, 195 P 850; Comer- 
ford v. United States Fidelity & Guaranty 
Co., 59 M 243, 259, 196 P 984; United States 
Nat. Bank of Red Lodge v. Chappell, 71 
M 553, 566, 230 P 1084; Solberg v. Sun- 
burst Oil & Gas Co., 73 M 94, 103, 235 P 
761; State v. Rosman, 84 M 207, 217, 274 
P 850; American Surety Co. of New York 
v. Butler, 86 M 584, 592, 284 P 1011; 
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Roecher v. Commercial Nat. Bank, 87 M 
570, 582, 289 P 388; Black v. Martin, 88 
M 256, 269, 292 P 577; New Home Sewing 
Mach. Co. v. Songer, 91 M 127, 134, 7 P 
2d 238; Brown v. Homestake Exploration 
Co., 98 M 305, 39 P 2d 168; Stevens v. 
Steck, 101 M 569, 576, 55 P 2d 7; Snider 


-v. Carmichael, 102 M 387, 409, 58 P 2d 


1004; Hodgkiss v. Northland Petroleum 
Consol., 104 M 328, 337, 67 P 2d 811; 
Shelley v. Normile, 109 M 117, 125, 94 P 
2d 206; Letz v. Lampen, 110 M 477, 480, 
104 P 2d 4; Norwegian Luthern Church 
of America v. Armstrong, 112 M 528, 531, 
118 P 2d 380; Hardenburgh v. Harden- 
burgh, 115 M 469, 479, 146 P 2d 151; 
Davis v. Park Securities Corp., 117 M 393, 
399, 159 P 2d 323; Hart v. Barron, 122 
M 350, 204 P 2d 797, 807; Barovich v. 
City of Miles City, 135 M 394, 340 P 2d 
819; Guidici v. Minerals Engineering Co., 
136 M 389, 348 P 2d 354, 361; Kuchinski 
v. Security General Ins. Co., 141 M 515, 
380 P 2d 889; Van De Putte v. Texas 
Pacifie Coal & Oil Co., 35 F Supp 794, 
197. 


Collateral References 


Contracts¢-147. 

17A C.J.S8. Contracts § 295. 

17 Am. Jur. 2d 624, Contracts, § 240 
et seq. 


Construction and application of “no 
damage” clause with respect to delay in 
construction contract. 10 ALR 2d 801. 

Construction of contract by party to 
procure insurance on his own life. 12 
ALR 2d 983. 

Application of general principles of 
construction to liability exemption or in- 
demnity clause in spur track agreement. 
20 ALR 2d 714. 

Construction of contracts or instruments 
involving literary and artistic rights for 
purposes of motion pictures, radio, and 
television. 23 ALR 2d 319. 

Measure and items of compensation of 
contractor under costs plus contract which 
is terminated, without breach, before com- 
pletion. 28 ALR 2d 867. 

Construction of contract not to make a 
will. 32 ALR 2d 370. 

Construction of contracts for eradica- 
tion or control of termites or other 
pests or vermin. 43 ALR 2d 1237. 

Construction of provision in private 
building and construction contract that 
work must be done to satisfaction of own- 
er. 44 ALR 2d 1114. 

Construction and effect of a “changed 
conditions” clause in a public works or 
construction contract. 85 ALR 2d 211. 


(7528) Intention of parties—how ascertained, For the purpose 


of ascertaining the intention of the parties to a contract, if otherwise 
doubtful, the rules given in this chapter are to be applied. 


13-704 


History: En. Sec. 2202, Civ. C. 1895; 
re-en. Sec. 5026, Rev. C. 1907; re-en. Sec. 
7528, R. C. M. 1921. Cal. Civ. C. Sec. 
16387. Field. Civ. C. Sec. 802. 


Where Automobile Liability Policy Held 
To Cover Use of Automobile Excluded 
Thereunder 


Defendant, in the business of writing 
surety bonds and public liability policies, 
furnishing performance bonds for contrac- 
tors in construction of bridges and public 
liability insurance to indemnify public for 
injuries sustained by reason of work on 
highway, required under contract with the 
state, fully advised of the broad require- 
ments contained therein, the performance 
of which it had guaranteed, will not be 
heard to say that the policy it actually 
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wrote was less comprehensive than the 
requirement, and is liable for judgments 
against contractors for negligence of em- 
ployees although the use was excluded 
from coverage. United States Fidelity & 
Guaranty Co. v. Doheny, 123 F 2d 746, 
748, affirming 34 F Supp 888. 


References 

The Henry O. Shepard Co. v. Freeman, 
40 M 144, 155, 105 P 484; Knapp v. 
Andrus, 56 M 37, 41, 180 P 908; Wandell 
v. Johnson, 71 M 73, 76, 227 P 58; White 
v. Saby, 127 M 241, 260 P 2d 1116, 1118; 
Peerless Casualty Co. v. Mountain States 
Mutual Casualty Co., 283 F 2d 268, 278; 
Van De Putte v. Texas Pacific Coal & 
Oil Co., 35 F Supp 794, 797. 


(7529) Intention to be ascertained from language. The lan- 


guage of a contract is to govern its interpretation, if the language is clear 
and explicit, and does not involve an absurdity. 


History: En. Sec. 2203, Civ. C. 1895; 
re-en. Sec. 5027, Rev. C. 1907; re-en. Sec. 
7529, R. C. M. 1921. Cal. Civ. C. Sec. 1638. 
Field Civ. C. Sec. 803. 


Crop-share Agreement 


Where contract provided that farm 
laborer would be paid $150 per month 
cash, would get 10 per cent of the har- 
vested crops after harvest, and would be 
expected to stay for a twelve-month peri- 
od, he was entitled to his share of the 
erop due on his ecrop-share agreement 
when wheat and barley were placed in 
storage at elevator although safflower, in 
which laborer did not share, had not been 
eut. Failure of employer to pay laborer’s 
share on demand constituted a breach of 
contract and it was not necessary for 
laborer to complete the twelve-month 
term in order to recover his percentage 
of the crops. Laughnan v. Sorenson, 139 
M 531, 366 P 2d 483, 434. 


Duty of Courts 


It is the province of courts to interpret 
contracts which are open to interpretation, 
not to make new ones for the parties, or 
to alter or amend those which they them- 
selves have made. Emerson-Brantingham 
Implement Co. v. Raugstad, 65 M 297, 
304, 211 P 305. 

Where no legal impediment is shown 
which would have prevented parties to 
a contract from entering into it or from 
expressing it in language of their own, 
courts must give effect to the meaning 
and intention of the parties as expressed 
in the language employed and may not 
make a new contract for them, the mere 
fact that as made the contract may appear 
unreasonable, burdensome or unwise to 
one of them being insufficient to avoid it, 
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where the latter was of legal age, had all 
the facts clearly before him long prior to 
its execution and his alleged damage was 
due to his own inattention and careless- 
ness. Hinerman v. Baldwin, 67 M 417, 
433, 215 P 1103. 


Insurance Contract 


Although a contract of insurance should 
be construed liberally in favor of insured 
and strictly against the insurer, contracts 
of insurance should be given a fair and 
reasonable construction. In arriving at 
such construction, no matter how strictly 
construed against the insurer, the inten- 
tion of both insurer and insured should be 
ascertained from the language of the pol- 
icy. Kansas City Fire & Marine Ins. Co. 
v. Clark, 217 F Supp 231, 235, affirmed 
in 329 F 2d 647. 


Release 


As against the contention that a release 
given by a claimant to one tort-feasor did 
not release the other joint tort-feasors be- 
cause no consideration moved from the 
others to the plaintiff, and that they were 
not parties thereto, where the release 
expressly recited its purpose and intention 
and showed on its face full satisfaction 
of the claim arising out of the accident 
as against all, it was not necessary that 
consideration move from the other tort- 
feasors to the claimant, and these matters 
eould not controvert the clear, unambig- 
uous language of the release, under this 
section. Lisoski v. Anderson, 112 M 112, 
119, 112 P 2d 1055. 


Verbal Clarity 


In the construction of a contract its 
language is to be resorted to in the first 
instance, but the conclusion to be reached 
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depends, not upon the verbal clarity of 
the particular sentences or paragraphs, 
but upon the view to be taken of it in its 


entirety. Roecher v. Commercial Nat. 
Bank, 87 M 570, 582, 289 P 388. 
References 


Harris v. Root, 28 M 159, 166, 72 P 
429; The Henry O. Shepard Co. v. Free- 
man, 40 M 144, 155, 105 P 484; Quirk 
v. Rich, 40 M 552, 558, 107 P 821; Frank 
v. Butte & Boulder Min. & Lumber Co., 
48 M 83, 89, 1385 P 904; Knapp v. Andrus, 
56 M 37, 41, 180 P 908; Wing v. Brasher, 
59 M 10, 19, 194 P 1106; White v. Hulls, 
59 M 98, 103, 195 P 850; State Bank 
of Darby v. Pew, 59 M 144, 155, 195 P 
852; Comerford v. United States Fidelity 
& Guaranty Co., 59 M 2438, 259, 196 P 
984; General Fire Extinguisher Co. v. 
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Northwestern Auto Supply Co., 65 M 371, 
211 P 308; Wandell v. Johnson, 71 M 73, 
76, 227 P 58; Union Central Life Ins. Co. 
v. Jensen, 74 M 70, 76, 237 P 518; Hodg- 
kiss v. Northland Petroleum Consol., 104 
M 328, 337, 67 P 2d 811; Eggers v. Gen- 
eral Refrigeration Co., 123 M 205, 210 
P 2d 636, 643; James v. Prudential Ins. 
Co. of America, 131 M 473, 312 P 2d 125, 
127; Whittaker v. United States Fidelity 
& Guaranty Co., 300 Fed 129; Peerless 
Casualty Co. v. Mountain States Mutual 
Casualty Co., 283 F 2d 268, 278; Doheny 
v. United States Fidelity & Guaranty 
Co., 34 F Supp 888, 891. 


Collateral References 


Contracts©147 (2). 
17A C.J.S. Contracts § 296 (1). 


(7530) Interpretation of written contracts. When a contract is 


reduced to writing, the intention of the parties is to be ascertained from 
the writing alone, if possible; subject, however, to the other provisions of 


this chapter. 


History: En. Sec. 2204, Civ. C. 1895; 
re-en. Sec. 5028, Rev. C. 1907; re-en. Sec. 
7530, R. C. M. 1921. Cal. Civ. C. Sec. 1639. 
Field Civ. C. Sec. 804. 


Custom Cannot Vary Writing 


Where the terms of a contract of ship- 
ment of livestock were clear and explicit 
as to where stops should be made for 
feeding and resting, parol testimony to 
the effect that it was customary for 
shippers to have them stop for those pur- 
poses at another point was inadmissible. 
Cook v. Northern Pacific Ry. Co., 61 M 
573, 586, 203 P 512. 


Intention, How Determined 


Where a contract is signed by the par- 
ties thereto, and a third person, not a 
party to the contract, appends his name 
under the other signatures, preceded by 
the words, “I hereby consent to the above 
contract,” he is not bound beyond his 
engagement so expressed. The Henry O. 
Shepard Co. v. Freeman, 40 M 144, 155, 
105 P 484. 

Whether a contract is bilateral or uni- 
lateral depends upon the intention of the 
parties, and, when in writing, the inten- 
tion is to be ascertained from the writing 
alone, if possible; otherwise the usual rules 
of construction must be applied to ascer- 
tain it. Wandell v. Johnson, 71 M 73, 76, 
227 P 58. 

In interpreting a written contract, the 
intention of the parties must be ascer- 
tained from the writing alone, if possible, 
and resort to extrinsic evidence in aid of 
interpretation may be had only when the 
contract appears on its face to be ambig- 


uous or uncertain. Hill Cattle Corp. v. 
Killorn, 79 M 327, 341, 256 P 497. 

Although negotiation file showing value 
state placed on one adjoining parcel of 
land was admitted into evidence in con- 
demnation proceedings, this did not war- 
rant the admission of two different files 
showing further litigation after purchase, 
since, while section 93-401-11 allows ad- 
verse parties to inquire into the whole 
matter surrounding a writing, inquiry into 
intent is limited by this section and section 
93-401-13. State Highway Commission v. 
Churchwell, 146 M 52, 403 P 2d 751. 

To ascertain the intention of a written 
agreement, regard must be had to the 
nature of the instrument itself, the con- 
dition of the parties executing it, and the 
objects which they had in view. Kintner 
v. Harr, 146 M 461, 408 P 2d 487. 


Reference to Other Contracts 


A contract. will not be held to incor- 
porate stipulations embodied in another 
contract save in so far as the same are 
specifically set forth or identified by ref- 
erence. State Bank of Darby v. Pew, 59 
M 144, 155, 195 P 852. 


Reinsurance Contract 


Where amended agreement between 
automobile insurer and reinsurer was the 
same as that contained in prior agree- 
ment, which the parties had interpreted 
as contended for by the insurer, findings 
that agreement was ambiguous, and that 
the parties did not intend to give the 


words in the amendment a different mean- 
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ing than that given in the agreement, 
being supported by substantial evidence, 
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warranted judgment in favor of insurer. 
Peerless Casualty Co. v. Mountain States 
Mutual Casualty Co., 283 F 2d 268, 276. 


When Parol Evidence Admissible 


Where a brief memorandum of sale of 
an automobile did not contain all the 
terms of the agreement between the buyer 
and seller and was uncertain and ambigu- 
ous, parol evidence in aid of its interpre- 
tation was admissible. Sutton v. Master- 
son, 86.M 530, 284 P 264. 


When Parol Evidence Not Admissible 


Where parties to a contract have ex: 
pressed themselves in the instrument clear- 
ly and without ambiguity, it can readily 
be found afterward, merely by referring 
to the instrument, whether either party 
had committed a breach; but where the 
instrument contains terms or expressions 
of doubtful import, the necessity for in- 
terpretation arises before the instrument 
ean be resorted to for ascertaining the 
fact of breach. Lehrkind v. McDonnell, 
51 M 343, 353, 153 P 1012. 


In an action for damages for breach of 
a clause of a written contract of sale of 
a threshing machine warranting it as be- 
ing as well made, of good material, and 
that with proper use and management it 
would do as good work as any other ma- 
chine of the same size manufactured for 
the like purpose, evidence of statements 
made by defendant’s agent in making the 
sale that it would thresh and clean al- 
falfa as well as any other machine of 
the same size, etc., was properly rejected 
as an attempt to vary the terms of the 
written instrument by parol. Rowe v. 
Emerson-Brantingham Implement Co., 61 
M 73, 78, 201 P 316. 


In the absence of fraud, an uncondi- 
tional written contract of purchase of 
building material presumably embraced 
the whole agreement of the parties, and 
therefore evidence of an oral understand- 
ing to the effect that it should not be- 
come binding until the architect in charge 
had approved the materials was inad- 
missible. Wheeler v. James, 70 M 37, 43, 
223 P 900. 


The clear meaning of a provision of a 
contract of employment of defendants as 
managers of ranch property to the effect 
that their compensation for a year’s serv- 
ices should be one-half of the total 
receipts from the sales of produce, the 
increase of livestock, ete., less certain 
deductions, in the light of other provi- 
sions, was that their one-half interest in 
the total receipts was Deas with Ebe 
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total operating expenses in computing 
their compensations, and therefore, oral 
testimony as to prior or contemporaneous 
negotiations, merged in the contract, was 
properly excluded. Hill Cattle Corp. We 
Killorn, 79 M 327, 341, 256 P 497. 


Parol evidence which tended to vary 
or alter the terms of a written chattel 
mortgage will be disregarded where the 
chattel mortgage was plain and unambigu- 
ous and needed no construction. First 
Nat. Bank of Plains v. Green Mountain 
Soil Conservation District, 130 M 1, 293 
Pda ooO... 


Where. One Party Is Allowed To Intro- 
duce Parol Evidence, the Other May Also 
on the Same Subject 


Where one party to an action on a 
written contract is permitted to introduce 
evidence of preceding oral negotiations 
leading up to the making of the writing, 
thus varying its terms, his opponent may 
properly give oral testimony as to the 
same matter, over an objection that the 
testimony offered tends to contradict the 
writing. Peterson v. Nelson, 77 M 539, 
550, 252 P 368. 
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75 P 357; Frank v. Butte & Boulder Min. 
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& Guaranty Co., 59 M 243, 259, 196 P 984; 
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Raugstad, 65 M 297, 304, 211 P 305; Gen- 
eral Fire Extinguisher Co. v. Northwest- 
ern Auto Supply Co., 65 M 371, 211 P 
308; Humble v. St. John, 72 M 519, 522, 
234 P 475; Union Central Life Ins. Co. 
v. Jensen, 74 M 70, 76, 237 P 518; Hoch- 
sprung v. Stevenson, 82 M 222, 234, 266 P 
406; Roecher v. Commercial Nat. Bank, 
87 M 570, 582, 289 P 388; J. Neils Lum- 
ber Co. v. Farmers Lumber Co., 88 M 
392, 396, 293 P 288; New Home Sewing 
Mach. Co. v. Songer, 91 M 127, 7 P 2d 
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Contract@-147 (2), 150. 
17A C.J.S. Contracts § 296 (4). 


(75381) Writine — when alabepardaal When, amaen fraud, 


mistake, or accident, a written contract fails to express the real intention 
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of the parties, such intention is to be regarded, and the erroneous parts of 


the writing disregarded. 


History: En. Sec. 2205, Civ. C. 1895; 
re-en. Sec. 5029, Rev. C. 1907; re-en. Sec. 
7531, R. C. M. 1921. Cal. Civ. C. Sec. 1640. 
Field Civ. C. Sec. 805. 


Extrinsic Evidence 


Where defendant charged with grand 
larceny by bailee did not deny that he 
received a check from the complaining 
witness, but his defense was that it was 
a loan instead of a payment for an auto- 
mobile, evidence as to whether the check 
was a loan or payment for the automo- 
bile was admissible over objection that it 
permitted a witness to vary a written 
instrument by parol testimony. State v. 
Ahl, 140 M 305, 371 P 2d 7, 9. 


Fraud 


’ The parol evidence rule under which, in 

civil actions, oral testimony is inadmissi- 
ble to vary the terms of a written instru- 
ment has no application in a criminal 
ease involving fraud, where the _ state 
seeks by parol testimony to negative the 
existence of an alleged contract. State 
v. Lund, 93 M 169, 185, 18 P 2d 603. 


Power To Reform Where Mistake Exists 


Before equity will intervene to correct 
an alleged mistake in a written instru- 
ment, the evidence of the mistake must 
be clear, convincing and satisfactory. 
Humble v. St. John, 72 M 519, 522, 234 
P 475. 
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Section 17-901 provides for the reforma- 
tion of instruments on the ground of the 
mutual mistake of the parties. This sec- 
tion declares that when, through mistake, 
a written contract fails to express the 
real intention of the parties, such inten- 
tion is to be regarded and the erroneous 
part of the writing disregarded. A court 
of equity under its inherent power and 
this section may grant reformation of a 
deed evidencing a voluntary conveyance 
even though the mistake was not mutual. 
Laundreville v. Mero, 86 M 438, 56, 281 
P 749. 

This statute does not preclude the trial 
court from reforming an instrument which 
by reason of mistake or fraud fails to 
set forth the correct intentions of the 
parties. Carroll v. Funk, 222 F 2d 508, 
oli 


References 


Hennessy v. Holmes, 46 M 89, 96, 125 
P 132; Shelley v. Normile, 109 M 117, 125, 
94 P 2d 206; Whittaker v. United States 
Fidelity & Guaranty Co., 300 Fed 129; 
Doheny v. United States Fidelity & Guar- 
anty Co., 34 F Supp 888, 891. 


Collateral References 


Contracts€-147 (2), 152, 157. 
17A C.J.S. Contracts §§ 296 (3), 300, 
308. 


(7532) Effect to be given to every part of contract. The whole 


of a contract is to be taken together, so as to give effect to every part, if 
reasonably practicable, each clause helping to interpret the other. 


History: En. Sec. 2206, Civ. C. 1895; 
re-en. Sec. 5030, Rev. C. 1907; re-en. Sec. 
7532, R. C. M. 1921. Cal. Civ. C. Sec. 1641. 
Field Civ. C. Sec. 806. 


Construction of Deeds 


Where a deed of land contained a clause, 
following the description of the land, 
which said “including one-half of all oil 
and gas rights owned by the parties,” it 
must be considered that it was the inten- 
tion of the parties to exclude from the 
deed the other one-half interest in the oil 
and gas and that such one-half remained 
with the grantor. Wyrick v. Hoefle, 136 
M 172, 346 P 2d 563. 

A quitelaim deed and assignment of 
contract for deed may be construed as 
security for the payment of a promissory 
note. Kraus v. Newman, 137 M 388, 352 
P 2d 261, 262. 


Farm Leases 


Under this section, farm lease contracts 
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are to be read as a whole and not by 
particular paragraphs or sentences, and, 
under sections 13-715 and 13-720, any am- 
biguities in such a lease should be con- 
strued against the lessor. Tenant was 
entitled to compensation for the summer- 
fallowing he did during the last year 
of his holding where he did not renew 
and the lease was given to another; and 
where lease required 80 acres to be sum- 
mer-fallowed, but tenant found only 74.5 
tillable land, he substantially complied. 
Letz v. Lampen, 110 M 477, 482, 104 
Pred 4. 


General Language Prevails 


Mere isolated tracts, clauses and words 
will not be allowed to prevail over the 
general language utilized in the instru- 
ment. Steen v. Rustad, 132 M 96, 313 
P 2d 1014, 1018. 


Insurance Contract 


In construing an insurance contract ef- 
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fect’ must be given to every part of the 


insurance policy. Kansas City Fire & 
Marine Ins, Co. v. Clark, 217 F Supp 231, 
235, affirmed in 329 F 2d 647. 


Intention of Parties 


The intention of the parties to a deed 
is to be ascertained from the language 
thereof, viewed in its entirety, and not 
as it is presented in particular sentences 
or paragraphs. R. M. Cobban Realty Co. 
v. Donlan, 51 M 58, 65, 149 P 484. 

In the construction of a contract the 
intention of the parties at the time of 
contracting must be pursued if possible, 
which intention must be gathered from 
the entire instrument and not from par- 
ticular words or phrases or disjointed 
parts of it and in the ascertainment of 
such intention the subject matter of the 
contract and the purposes of its execution 
are material. State v. Rosman, 84 M 207, 
217, 274 P 850. 

A court, in interpreting a written in- 
strument, will not isolate certain phrases 
of that instrument in order to garner the 
intent of the parties, but will grasp the 
instrument by its four corners and in the 
light of the entire instrument, ascertain 
the paramount and guiding intention of 
the parties. Steen v. Rustad, 132 M 96, 
313 P 2d 1014, 1018. 


Lease with Option To Buy 


Plaintiff’s option to buy was exclusive 
and not conditioned upon defendants’ de- 
cision to sell where instrument did not 
use the term “first option to buy” and 
the entire language of the agreement 
showed that plaintiff was given an ex- 
elusive option to buy the property de- 
scribed under the lease; that his method 
of exercising his option was by tendering 
$1,500 to the defendant, as called for by 
“Plan No. 2.” Steen v. Rustad, 132 M 
96, 313 P 2d 1014, 1018. 


Purchase of Liquor License 


Where agreement to buy liquor license 
stated that $9,000 was the consideration 
for the license, and also, in another part 
of the agreement, it was stated that the 
assignee would assume the assignor’s lease 
to certain premises, the agreement was 
construed to mean that the parties actual- 
ly intended that both the money and the 
assumption of the lease were considera- 
tion for purchase of the liquor license. 
Kintner v. Harr, 146 M 461, 408 P 2d 487. 


Verbal Clarity 


In the construction of a contract its 
language is to be resorted to in the first 
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instance, but the conclusion to be reached 
depends, not upon the verbal clarity of 
the particular sentences or paragraphs, 
but upon the view to be taken of it in 
its entirety. Roecher v. Commercial Nat. 
Bank, 87 M 570, 582, 289 P 388. 


References 


Ackley v. Phenix Ins. Co., 25 M 272, 
280, 64 P 665; Bickford v. Kirwin, 30 M 
1,7; 75 P 518? lyon ‘v. Dailey Copper 
Min. & Smelting Co., 46 M 108, 120, 126 
P 931; Brockway v. Blair, 53 M 531, 536, 
165 P 455; Knapp v. Andrus, 56 M 37, 41, 
180 P 908; Wing v. Brasher, 59 M 10, 20, 
194 P 1106; State Bank of Darby v. 
Pew, 59 M 144, 155, 195 P 852; Esselstyn 
v. Meyer & Chapman State Bank, 63 M 
461, 473, 208 P 910; Emerson-Branting- 
ham Implement Co. v. Raugstad, 65 M 
297, 304, 211 P 305; General Fire Extin- 
guisher Co. v. Northwestern Auto Supply 
Co., 65 M 371, 211 P 308; Kasun v. Tode- 
vich, 71 M 315, 319, 229 P 714; Union 
Central Life Ins. Co. v. Jensen, 74 M 70, 
76, 237 P 518; Brown v. Homestake Ex- 
ploration Co., 98 M 305, 39 P 2d 168; 
Snider v. Carmichael, 102 M 387, 409, 58 
P 2d 1004; Norwegian Lutheran Church 
of America v. Armstrong, 112 M 528, 
531, 118 P 2d 380; Hardenburgh v. Hard- 
enburgh, 115 M 469, 479, 146 P 2d 151; 
Davis v. Park Securities Corp., 117 M 
393, 399, 159 P 2d 323; Davis v. Burton, 
128 M 434, 278 P 2d 213, 218; James v. 
Prudential Ins. Co. of America, 131 M 
473, 312 P 2d 125, 127; Guidici v. Min- 
erals Engineering Co., 136 M 389, 348 P 
2d 354, 361; Peerless Casualty Co. v. 
Mountain States Mutual Casualty Co., 283 
EF 2d 268, 277; Van De Putte v. Texas 
Pacific Coal & Oil Co., 35 F Supp 794, 
Do in 


Collateral References 


ContractsG~143, 147 (3). 
17A C.J.S. Contracts §§ 294, 297. 


Conclusiveness of statement or decision 
of accountant or similar third person un- 
der contract between others requiring 
property to be valued by him. 50 ALR 
2d 1268. 

Construction of clause in building con- 
tract that structure will comply with reg- 
ulations, plans, or standards of the 
federal housing administration or the vet- 
erans’ administration. 67 ALR 2d 1017. 

Effect of stipulation, in public building 
or construction contract, that alterations 
or extras must be ordered in writing. 1 
ALR 3d 1273. 


(7533) Several contracts—when taken together. Several con- 


tracts relating to the same matters, between the same parties, and made as 
parts of substantially one transaction, are to be taken together. 


INTERPRETATION OF CONTRACTS 


' History: En. Sec. 2207, Civ. C. 1895; 
re-en. Sec. 5031, Rev. C. 1907; re-en. Sec. 
7533, R. C. M. 1921. Cal. Civ. C. Sec. 1642. 
Field Civ. C. Sec. 807. ~ ; 


Application for Loan 


An application to an insurance company 
for a loan “payable at the home office” 
of the company, requesting interest cou- 
pons to be sent to a certain bank “and at 
my risk until payments made are actually 
received by the company at its home of- 
fice,” signed by the applicant, was not a 
eontract within the meaning of this sec- 
tion, providing that several contracts re- 
lating to the same matter are to be taken 
together, and therefore refusal to admit it 
to be considered in connection with the 
note and mortgage executed pursuant to 
the application was proper. Dehnert v. 
Union Central Life Ins. Co., 74 M 104, 
110, 239 P:773. 


' In construing several contracts relating 
to the same subject matter and constitut- 
ing substantially parts of one transaction 
(application for loan from a building and 
loan association, note and mortgage), the 
intention of the parties must be gathered 
from the writings, read together, review- 
ing all their terms, since one clause may 
modify, limit or illuminate another. United 
States Bldg. & Loan Assn. v. Gardiner, 87 
M 586, 591, 289 P 555. 


Contract To Purchase and Quitclaim 
Deed 


Where contract to purchase land, being 
in effect an option to purchase, and a 
quiteclaim deed to the same land were 
made at the same time, the deed and 
contract constituted a single transaction 
and must be construed together. Ryan v. 
Bloom, 120 M 443, 186 P 2d 879, 883. 


Deed and Condition Subsequent 


A deed made upon a condition subse- 
quent imposed by a separate writing, un- 
der the terms of which the grantee obli- 
gated herself to make a_ stipulated 
monthly payment to a third person, with 
reversion in favor of the grantor, were 
part of and constituted the same trans- 
action, regardless of whether they were 
executed at the same time or not. Smith 
v. Hoffman, 56 M 299, 184 P 842. 


Deed to Mortgaged Property 

Where preliminary agreements culmi- 
nating in a deed to mortgaged property 
by the mortgagor to the mortgagee were 
made in: consideration of the execution 
and delivery. of the deed, the several 
transactions had at the same time must be 
taken together and considered as though 
all the promises, agreements and obliga- 
tions of the parties were contained in a 
single instrument signed by all the par- 
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ties; hence the fact that the wife of the 
mortgagor did not sign one of the agree- 
ments did not render the deed invalid, 
she having been a party to the entire 
transaction, taking part therein with full 
knowledge of all the facts. Cooper v. 
Goble, 77 M 580, 589, 252 P 362. 


Lease and Bond To Pay Rent 


A bond, given to secure the payment of 
rent, which was signed after the lease of 
the property had been executed, was not 
nudum pactum, where both instruments 
were executed on the same day, and where 
the bond referred to and made the latter 
instrument a part of it. They must be 
construed as having been executed con- 
temporaneously, and as amounting to one 
instrument. Dodd v. Vucovich, 38 M 188, 
qT, 908 PeZ96: 


Letter and Contract of Sale 


Where two writings, one a contract of 
sale of livestock, and the other a letter 
to the buyer, written by the agent of the 
seller, referring to the time of payment, 
were delivered at the same time, they 
were properly considered together in an 
action to recover the purchase price, ir- 
respective of the fact that the letter was 
signed only by plaintiff’s agent; the letter 
having constituted an offer with reference 
to the time of payment, which was ac- 
cepted by defendant buyer, relied and 
acted upon by the latter, it constituted a 
part of the contract of sale. Orem vy. 
Hansen Packing Co., 91 M 222, 229, 7 P 
2d 546. 


Note and Contract of Purchase 


Where a note sued on was given in con- 
sideration of the written contracts of the 
payee, made a few days before the date 
of the note, that he would, on or before a 
certain day, purchase or procure a pur- 
chaser for the maker’s interests in certain 
mines at a stated price, and that, if he 
failed so to do, the maker would be ab- 
solved from all liability to convey such 
interests, these contracts were admissible 
under this section, as relating to the same 
matters as the note in suit between the 
same parties, and as parts of substantially 
one transaction. Talbott v. Heinze, 25 M 
4, 8, 63 P 624. 


Note and Mortgage 

Where a note is secured by a mortgage 
of even date the note and mortgage are 
parts of the same contract under this sec- 
tion, must be read and construed together, 
thus rendering the fulfillment of the en- 
tire contract uncertain, and the note 
nonnegotiable. Cornish v. Woolverton, 32 
M 456, 470, 81 P 4. 

Where a note, deed, and defeasance 
were all executed at the same time, had 
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reference to the same subject matter, and 
were a part of the same transaction, the 
deed being intended as a mortgage to se- 
cure the note, the three. instruments 
should be construed as one as provided in 
this section. Bartels v. Davis, 34 M 285, 
290, 85 P 1027. 
Stipulations in a mortgage are to be 
construed as entering into and becoming a 
part of the note secured thereby, and if 
the two are to be taken together, they 
must be considered together for all pur- 
poses. Union Bank & Trust Co. v. Him- 
melbauer, 56 M 82, 90, 181 P 332. 


Under this section, providing that sev- 
eral contracts relating to the same matter, 
between the same parties, and made as 
parts of substantially one transaction, 
must be taken together, stipulations em- 
bodied in a mortgage become a part of 
the note securing which it is given even 
though the note contains no mention of 
the mortgage. Vande Veegaete v. Vande 
Veegaete, 75 M 52, 57, 243 P 1082. 


Under this section, declaring that sev- 
eral contracts relating to the same matter 
and made as parts of substantially one 
transaction must in their interpretation be 
taken together, in a mortgage foreclosure 
suit the mortgagor’s note, the mortgage 
and an assignment of rents and profits 
derived from the property during the time 
the indebtedness remained unpaid, were 
constituent parts of one transaction, to 
be considered together for all purposes. 
United States Bldg. & Loan Assn. v. 
Burns, 90 M 402, 416, 4 P 2d 703. 


Operation in General 


Where different writings have relation 
to the same subject matter, the last refer- 
ring to the others, the intention of the 
parties must be ascertained by construing 
all of the writings together as one entire 
contract. Lyon v. Dailey Copper Min. & 
Smelting Co., 46 M 108, 120, 126 P 931. 


Several contracts relating to the same 
matter and made as parts of substantially 
the same transaction must be taken to- 
gether for all purposes. United States Nat. 
Bank of Red Lodge v. Chappell, 71 M 553, 
568, 230 P 1084. 

This section does not in any way con- 
flict with section 93-401-13, which re- 
quires in part that outside evidence may 
not be used to vary the terms of a writ- 
ten contract, since facts relevant to the 
formation of the instrument, as defined 
in section 93-401-17, may be introduced 
to settle ambiguities. Thisted v. Country 
Club Tower Corp., 146 M 87, 405 P 2d 432. 


Property Settlement 


Agreements as to disposition of prop- 
erty between estranged husband and wife, 
which were obviously to become operative 
in the future when a divorce proceeding 
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was instituted, with condition that re- 
sistance to divorce would render the prop- 
erty settlement nugatory, when construed 
together, facilitated divorce and were void 
as a violation of public policy. Western 
Life Ins. Co. v. Bower, 153 F Supp 25, 30, 
affirmed in. 255 F 2d 618. 


Provision of property settlement agree- 
ment under which husband relinquished 
right to change beneficiary of life insur- 
ance policy, was severable from provisions 
facilitating divorce, and was enforceable, 
where wife presumably released certain 
property rights in consideration therefor. 
Western Life Ins. Co. v. Bower, 153 F 
Supp 25, affirmed in 255 F 2d 618. 


Reference to Another Contract 


A contract will not be held to incor- 
porate stipulations. embodied in another 
contract save in so far as the same are 
specifically set forth or identified by ref- 
erence. State Bank of Darby v. Pew, 59 
M 144, 151, 195 P 852. os 


Sale of Real Estate 


Under this section, all documents signed 
by the parties to a contract of a sale of 
real property, such as promissory. note, 
mortgage, etc., are to be considered as 
parts of one transaction and construed 
together. Adamezik v. McCauley, 89 M 
27, 35, 297 P 486. | 


Corporation which sold apartments in a 
condominium was bound by the language 
in the sales contract to the first pur- 
chaser, so that even though restriction 
requiring the premises to be used for 
residential purposes was not employed in 
subsequent contracts, such equitable serv- 
itude still attached to subsequent deeds. 
Thisted v. Country Club Tower Corp., 146 
M 87, 405 P 2d 432. 


When Construed Separately 


Where a contractor had obligated him- 
self to construct a watertight basement 
in a building he had undertaken to erect 
for plaintiff by a bond separate and dis- 
tinct from and without reference to the 
building contract or the plans and specifi- 
cations furnished by plaintiff’s architect, 
the bond being given about a month after 
execution of the building contract and a 
week later than the bond accompanying 
the latter contract, he was in no position, 
im an action on such special bond, to 
defend on the ground that its provisions 
should be construed with reference to the 
building contract, and that having fol- 
lowed the plans and specifications, he was 
relieved from liability thereunder. State 
Bank of Darby v. Pew, 59 M 144, 151, 
195 P 852. a7 


The rule that more than one contract 
relating to the same subject matter, be- 
tween the same parties, and made as 
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parts of substantially one transaction, 
must be construed together has no appli- 
cation in an action on a surety bond con- 
ditioned to pay the amount found to be 
due under the terms of a contract for the 
sale of state timber if the buyer failed 
to pay, the parties not being the same 
and the obligations thereunder being 
entirely separate and distinct. State v. 
American-Surety Co. of New York, 78 M 
504, 515, 255 P 1063. 


- Where Contracts Read TORGSISS though 
Parties Not Same 


The rule that where several instruments 
are made at the same time in relation to 
same subject matter they may be read 
together as one instrument and recitals 
in one may be limited by reference to the 
other may obtain even when parties are 
not the same, if the several instruments 
were known to all parties and were de- 
livered at the same time to accomplish 
an agreed purpose. Doheny v. United 
States Fidelity & Guaranty Co. 34 F 
Supp 888, 890, affirmed in 123 F 2d 746. 
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References 


Wright Land & Investment Co. v. Even, 
57 M 1, 186 P 681; Leigland v. Rundle 
Land & ’ Abstract Co., 64 M 154, 168, 208 
P 1075; Peterson v. Nelson, 77 M 539, 549, 
252 P 368; Union Electric Co. v. Lovell 
Livestock Co., 101 M 450, 460, 54 P 2d 
112; Hodgkiss v. Northland Petroleum 
Consol., 104 M 328, 337, 67 P 2d 811; Fey 
Ve. Ac A. Oil Corp., 129 M 300, 285 ’p 2d 
578, 583; Cottrell v. Weinheimer, 137 M 
347, 351 P 2d 548, 547, 90 ALR 24 1339. 


Collateral References 


Contracts¢>164. 
17A C.J.S. Contracts § 298. 
17 Am. Jur. 2d 719, Contracts, § 299. 


Deed as superseding or merging provi- 
sions of antecedent contract imposing ob- 
ligations upon the vendor. 38 ALR 2d 
1310. 

Deed as imposing upon vendee obliga- 
tions additional to, or as superseding or 
merging obligations imposed by, antece- 
dent contract. 52 ALR 2d 647. 


(7534) Interpretation in favor of contract. A contract must 


receive such an interpretation as will make it lawful, operative, definite, 
reasonable, and capable of being carried into effect, if it can be done, 
without violating the intention of the parties. 


_ History: En. Sec. 2208, Civ. C. 1895; 
re-en. Sec. 5032, Rev. C. 1907; re-en. Sec. 
7534, R. C. M. 1921. Cal. Civ. C. Sec. 1643. 
Field Civ. C. Sec. 808. 


Guaranty 


To construe the guaranty as running to 
the bank only, when in fact the bank did 
not have any interest in the note or ac- 
count at the time the guaranty was ex- 
ecuted, would render the guaranty mean- 
ingless, and such a. construction will not 
be adopted, unless it is compelled by its 
very. terms themselves. Schauer v. Mor- 
gan, 67 M 455, 467, 216 P 347. 


Offer and Acceptance 


A telegram “Wire lowest price you will 
sell the 7,000 S. & W. yearling ewes,” and 
an answering telegram, “Lowest price on 
S. & W. yearling ewes eleven fifty this 
subject to immediate acceptance,’ to- 
gether with custom and usage and this 
section and sections 13-712 and 13-713, evi- 
denced a complete contract: for the sale of 
the sheep, where defendant’s offer was 
accepted within 24 hours, as against an 
objection that there was no meeting of the 
minds of the parties upon the price to 
be: paid for ‘the sheep, in that price could 
only be determined upon delivery, and 
that the offer was not accepted im- 
mediately. Story v. Stanfield, 275 Fed 401. 
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Operation and Effect 


-- If of two constructions one will render 
the contract in question valid and the 
other void, the former should be adopted, 
if it can be done without doing violence 
to the ascertained intention of the par- 
ties. Finley v. School District No. 1, 51 
M 411, 415, 153 P 1010. 

Of two constructions of a contract, one 
of which will render it valid and the oth- 
er void, the former will be adopted if it 
can be done without violence to the ascer- 
tained intention of the parties. Linse v. 
Zastrow, 63 M 241, 246, 207 P 119. 

A contract must receive such an inter- 
pretation as will make it lawful, opera- 
tive, definite, reasonable and capable of 
being carried into effect; it may be ex- 
plained by reference to the circumstances 
under which it was made and the matter 
to which it relates, and however broad 
maybe its terms, it extends only to those 
things concerning which it appears that 
the parties intended to contract, particu- 
lar clauses being subordinate to its general 
intent. Custer v. Missoula: Public Service 
Co., 91 M 136, 143, 6 P 2d 131. 


References 


Lawson v. Cobban, 38 M 138, 140, 99 P 
128; The Henry O. Shepard Co. v. Free- 
man, 40 M 144, 155, 105 P 484; State 
Bank of Darby v. Pew, 59 M 144, 155, 
195 P 852; McDonald v. McNinch, 63 M 
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308, 315, 206 P 1096; Hinerman -v. Bald- 
win, 67 M 417, 433, 215 P 1103;.Wandell 
v. Johnson, 71 M 73, 77, 227 P 58; Kasun 
v. Todevich, 71 M 315, 319, 229 P 714; 
Union Central Life Ins. Co. v. Jensen, 
74 M 70, 76, 237 P 518; Capital Finance 
Corp. v. Metropolitan Life Ins. Co., 75 M 
460, 465, 243 P 1061; Roecher v. Commer- 
cial Nat. Bank, 87° M 570, 582, 289 P 
388; Shelley v. Normile, 109 M L175 aL 20, 
94 P 2d 206; Norwegian Lutheran Church 
of America v. Armstrong, 112 M 528, 531, 
118 P 2d 880; Davis v. Park Securities 
Corp., 117 M 393, 399, 159 P 2d 323; Hart 
v. Barron, 122 M 350, 240 P 2d 797, 807; 
Guidici v. Minerals Engineering Co., 136 
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M 389, 348 P 2d 354, 361; Whittaker v. 
United States Fidelity &- Guaranty Co., 
300 Fed 129; Peerless Casualty Co. v. 
Mountain States..Mutual Casualty Co,, 
283 F 2d 268, 277. ie 


Collateral References 

Contracts@—152-154. 

17A C.J.S. Contracts § 300 et seq. 

17 Am. Jur. 2d 624, Contracts, § 240 et 
seq. 


‘Requisites as to definiteness of. agree- 
ment to pay employee share a Pon 
18 ALR 2d 211. 


(7535) Words to be understood in usual sense. The words of 


a contract are to be understood in their ordinary and popular sense, rather 
than according to their strict legal meaning, unless used by the parties in a 
technical sense, or unless a special meaning 18 given to them by usage, in 
which ease the latter must be followed. 


History: En. Sec. 2209, Civ. C. 1895; 
re-en. Sec. 5033, Rev. C. 1907; re-en. Sec. 
7535, R. C. M. 1921. Cal. Civ. C. Sec. 1644. 
Field Civ. C. Sec. 809. 


“Actual Cash Value” 


Where dealer’s trucks were insured for 
“actual cash value,” it was not error to 
allow insured to recover the retail market 
value of the destroyed property rather 
than the wholesale market value. Johnson 
v. Equitable Fire & Marine Ins. Co., 142 
M 128, 381 P 2d 778. 


“Commence Drilling Operations” 


In an action to have an oil and gas 
lease forfeited for failure of the lessee to 
“commence drilling operations for oil” 
within the time specified in the lease, the 
quoted phrase meant the commencement 
of actual drilling and not the commence- 
ment of preliminary work necessary to 
such drilling; and evidence that the well 
was not “spudded in” being sufficient to 
make out a prima facie case, the grant- 
ing of a nonsuit was error. Solberg v. 
Sunburst Oil & Gas Co., 73 M 94, 102, 
235 Parole 


“Connected” 


Where, in an action to recover the 
amount of an insurance policy, it appeared 
that the assured had represented in his 
application for the policy that he was not 
in any way connected with the manufac- 
ture or sale of spirituous liquors, the word 
“connected” must be presumed to have 
been used in its popular sense, involving 
the idea of permanency. Collins v. Metro- 
politan Life Ins. Co., 32 M 329, 337, 80 P 
609, 1092. 


“Finance Plan” 
“In an action to recover the purchase 


price of merchandise (sewing machines) 
claimed to have been sold to defendants 
but alleged by them to have been deliv- 
ered on consignment, plaintiff introduced 
in evidence a printed order for the goods 
obtained. by its agent, which under the 
subject “Terms” contained the words “Fi- 


nance Plan.” Defendants, contending that 
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the contract did not contain all the terms 
agreed upon and that the words “Finance 
Plan” rendered the contract ambiguous, 
were properly permitted to introduce pa- 
rol evidence to explain the term as the 
meaning of the term was not so free from 
doubt that it might be said, as a matter 
of law, that it furnished its own inter- 
pretation. New Home Sewing Mach. Co. 
vy. Songer, 91 M 127, 7 Pe 2d 238, ex 
plained in 98 M 305, 327, 39 P 2d 168. 


“Firm” 

The word “firm” was used in the will of 
a testator as an equivalent for “Gans & 
Klein,” and had no technical reference to 
the copartnership of Gans & Klein. In re 
Klein’s Estate, 35 M 185, 205, 88 P 798. 


Insurance Contract 


The words of an insurance contract are 
to be understood in their usual meaning. 
Kansas City Fire & Marine Ins. Co. v. 
Clark, 217 F Supp 231, 235, affirmed in 
329 F 2d 647. 


Intended Meaning 


The words employed in a written agree- 
ment, if capable of more than one mean- 
ing, are to be given that meaning which 
it is apparent the parties intended them 
to have. Kintner v. Harr, 146 M 461, 408 
P 2d 487. 


Operation and Effect 
Where there are no technical words in 
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a contract, the ‘words’ must ‘be given their 
ordinary and popular meaning. Frank v. 
Butte: & Boulder Min. & Lumber Co., 48 
M: 83, 90; 185° P 904, - : pete . 


“Out of the First Earnings of Its Busi- 
ness, after Deducting Running Expenses” 

A written contract that a loan to a cor- 
poration shall be repaid monthly .“out of 
the first earnings of its business, after de- 
ducting running expenses” does not create 
a general liability on the part of the com- 
pany, to be paid after a reasonable time, 
but makes the indebtedness payable out 
of a special fund, consisting of the net 
proceeds, as rapidly as they accumulate. 
Frank v. Butte & Boulder Min. & Lumber 
Co., 48 M 83, 90, 1385 P 904, distinguished 
in 68 F 2d 694, 697. 


“Spudding In” 

The terms “spudding in” of an oil well 
as understood by oil operators, and “com- 
mence drilling operations,” used in an oil 
lease, denote the first movement of the 
drill in penetrating the ground. Solberg 
v. Sunburst Oil & Gas Co., 73 M 94, 102, 
235 P 761. 


“Vacation” 
Under a partnership providing for a six 
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weeks’ vacation for each member of the 
firm without deduction from the income, 
“vacation”. meant absence from any 
cause and ‘therefore included absence on 
account of sickness. Kettlekamp v. Wat- 
kins, 70'M 391, 397, 225 P 1003. 


References 


Cambers v. Lowry, 21 M 478, 480, 54 P 
816; Harris v. Root, 28 M 159, 166, 72 P 
429; Hill Cattle Corp. v. Killorn, 79 M 
327, 341, 256 P 497; Sutton v. Masterson, 
86 M 530, 284 P 264; Brown v. Home- 
stake Exploration Co., 98 M 305, 39 P 2d 
168; McDonald v. Northern Benefit Assn., 
113 M 595, 606, 1381 P 2d 479; James v. 
Prudential Ins. Co. of America, 131 M 
473, 312 P 2d 125, 127; Peerless Casualty 
Co. v. Mountain States Mutual Casualty 
Co., 283 F 2d 268, 278; Van De Putte v. 
Texas Pacifie Coal & Oil Co., 35 F Supp 
794, 797. 


Collateral References 


Meaning of term “radius” employed in 
contract as descriptive of area, location 
or distance. 10 ALR 2d 605. 

What twelve-month period constitutes 
66 >) 6c ” 7 
year” or “calendar year” as used in pub- 
lice enactment, contract, or other written 
instrument. 5 ALR 3d 584. 


(7536) Technical words. Technical words are to be interpreted 


as usually understood by persons in the profession or business to which 
they relate, unless clearly used in a different sense. 


History: En. Sec. 2210, Civ. C. 1895; 
re-en. Sec. 5034, Rev. C. 1907; re-en. Sec. 
7536, R. C. M. 1921. Cal. Civ. C. Sec. 
1645. Field Civ. C. Sec. 810. 


Judicial Notice 


A court cannot take judicial notice of 
the meaning of technical words; such 
words are to be interpreted as usually un- 
derstood by persons in the profession or 
business to which they relate, unless used 
in a clearly different sense than the tech- 
nical one. Lehrkind v. McDonnell, 51 M 
343, 353, 153 P 1012. 
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Mining Lease 

Witnesses who are qualified may testify 
as to the meaning of the following words 
in a mining lease: “There shall be no ores 
stoped, except at the three hundred foot 
level, and all ores shall be extracted from 
the drifts, raises, or winzes.” Cambers 
v. Lowry, 21 M 478, 480, 54 P 816. 


References 


Davis v. Park Securities Corp., 117 M 
393, 400, 159 P 2d 323. 


Collateral References 
17 Am. Jur. 2d 643, Contracts, § 251. 


(7537) Law of place. A contract is to be interpreted according 


to the law and usage of the place where it is to be performed; or, if it 
does not indicate a place of performance, according to the law and usage 


of the place where it is made. 

History: En. Sec. 2211, Civ. C. 1895; 
re-en. Sec. 5035, Rev. C. 1907; re-en. Sec. 
7537, R. C. M. 1921. Cal. Civ. C. Sec. 1646. 
Field Civ. C. Sec. 811. 


Assignment 


The validity of an assignment must be 
determined by the law of the place of 


assignment. Capital Finance Corp. v. 
Metropolitan Life Ins. Co., 75 M 460, 464, 
243 P 1061. 


Farm Lease 

The lease was not void for failing to 
designate the time and place for a divi- 
sion of the crops provided for, since un- 
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der this section, any uncertainty-in that 
respect. was determinable by. the, custom 
or usage observed in the vicinity in the 
light of the surrounding facts and circum- 
stances bearing upon the transaction. Mc- 
Donald v. MeNinch, 63 M 308, 314, 206 P 
1096. 


Life Insurance Contract 


A contract of life insurance made in 
this state between one of its residents 
and a foreign company is governed by 
the laws of this state. Capital Finance 
Corp. v. Metropolitan Life Ins. Co., 75 M 
460, 464, 243 P 1061. 


Sale of Sheep 


A telegram, “Wire lowest price you will 
sell the 7,000 S. & W. yearling ewes,” and 
an answering telegram, “Lowest price on 
S. & W. yearling ewes eleven fifty this 
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CONTRACTS 


subject to immediate acceptance,” - togeth- 
er with custom and usage and this sec- 
tion and sections 13-709 and 13-713, evi- 
denced a complete contract for the sale of 
the sheep, where defendant’s offer was ac- 
cepted within 24 hours, as against an ob- 
jection that there was-no meeting of. the 
minds of the parties upon the price to be 
paid for the sheep, in that price could 
only be determined upon delivery, and 
that the offer was not accepted immedi- 
ately. Story v. Stanfield, 275 Fed 401. 


_ References 

Hardenburgh v. Hardenburgh, 115 M 
469, 479, 146 P 2d 151; Hart v. Barron, 
122 M 350, 204 P 2d 797, 807. 


Collateral References 


Contracts¢—144. 
17 C.J.S. Contracts § 12. 


(7538) Contracts explained by circumstances. A contract may 


be explained by reference to the circumstances under which it was made 


and the matter to which it relates. 


History: En. Sec. 2212, Civ. C. 1895; 
re-en. Sec. 5036, Rev. C. 1907; re-en. Sec. 
7538, R. C. M. 1921. Cal. Civ. C. Sec. 1647. 
Field Civ. C. Sec. 812. 


Application of Section 


While in the interpretation of a con- 
tract, the language of which is ambiguous 
and uncertain, the attending cirecum- 
stances may be examined to determine its 
proper construction, this may not be done 
where its language is clear and unambigu- 
ous. Berne v. Stevens, 67 M 254, 259, 215 
P 803. 

In an action by the payee of a promis- 
sory note against the maker, it was a 
valid defense that the note was delivered 
upon the condition that the maker should 
not be held liable thereon, pursuant to a 
written agreement between the parties, 
and in support of the plea, evidence of 
the circumstances leading up to the mak- 
ing of the agreement and resulting in the 
delivery of the note was admissible. 
United States Nat. Bank of Red Lodge v. 
Chappell, 71 M 553, 566, 230 P 1084. 


Contract of Sale 


Evidence explanatory of the circum- 
stances leading up to the making of a 
written contract of sale, as well as of the 
conversation had between the defendant 
and plaintiff’s agent at the time it was 
made, is admissible under this section. 
National Cash Register Co. v. Wall, 58 M 
60, 62, 190 P 135. 

A telegram, “Wire lowest price you will 
sell the 7,000 S. & W. yearling ewes,” and 
an answering telegram, ‘Lowest price on 
S. & W. yearling ewes eleven. fifty. this 
subject to immediate acceptance,” to- 
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gether with custom and usage and sec- 
tions 13-709 and 13-712 and this section, 
evidenced a complete contract for the sale 
of the sheep, where defendant’s offer was 
accepted within 24 hours, as against an 
objection that there was no meeting of 
the minds of the parties upon the price 
to be paid for the sheep, in that price 
could only be determined upon delivery, 
and that the offer was not accepted im- 
mediately. Story v. Stanfield, 275 Fed 
401. 


Endorsement of Note 


The minutes of a meeting of the board 
of directors of a corporation attested as 
correct by its president, plaintiff in an ac- 
tion on the corporation’s note against en- 
dorsers thereon, acquired by plaintiff after 
maturity, tending to show that plaintiff 
knew that when the endorsements were 
made, defendants endorsed as representa- 
tives of various farmers’ associations and 
not in their individual capacities, were 
admissible in support of the defense dis- 
claiming personal responsibility for its 
payment. Anderson v. Border, 75 M 516, 
529, 244 P 494. 


Intention of Parties 


Where there is ambiguity in a contract, 
it is open, under this section and section 
13-702, to interpretation, by the aid of evi- 
dence ’aliunde, so as to give effect to the 
mutual intention of the parties to it at 
the time it was made. Butte Water Co. v. 
City of Butte, 48 M 386, 397, 138 P 195; 
MecNussen v. Graybeal, 146 M 173, 405 P 
2d 447. 

A contract. must.receive such an inter- 
pretation as will make it lawful, operative, 
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definite, reasonable and capablé of being 
carried into effect; it may be explained 
by reference to the circumstances under 
which it was made and the matter to 
which it relates, and however broad may 
be its terms, it extends only to those 
things concerning which it appears that 
the parties intended to contract, particu- 
lar clauses being subordinate to its gen- 
eral intent. Custer v. Missoula Public 
Service Co., 91 M 136, 143, 6 P 2d 1381. 
Extrinsic evidence is admissible to ex- 
plain the true intentions of the parties 
to an “output” contract, since the terms 
of the contract are ambiguous and such 
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it was error for the court to disregard 
such testimony. Consideraton of the im- 
provements made by the lessee should be 
given by the lower court and the value of 
these items offset against the rents con- 
templated. Hempstead v. Allen, 126 M 
578, 255 P 2d 342, 346. 


References 


Lawson v. Cobban, 38 M 138, 141, 99 P 
128; Lyon v. Dailey Copper Min. & Smelt- 
ing Co., 46 M 108, 120, 126 P 981; Lehr- 
kind v. McDonnell, 51 M 3438, 358, 153 P 
1012; Brockway v. Blair, 53 M 531, 536, 


_ 165 P 455; State Bank of Darby v. Pew, 


contracts must be interpreted in light of 


circumstances surrounding prior business 


dealings. McNussen v. Graybeal, 146 M 
173, 405 P 2d 447. 
Lease 


Lease was not void for failing to des- 
ignate the time and place for a division 
of the crops provided for, since, under 
section 13-712, any uneertainty in that 
respect was determinable by the custom 
or usage observed in the vicinity in the 
light of the surrounding facts and cir- 
eumstances bearing upon the transaction. 
McDonald v. McNinch, 63 M 308, 315, 206 
P 1096. 

Where there is an uncertainty in a con- 
tract, it is to be interpreted most strongly 
against the person who caused the uncer- 
tainty to exist. Thus where there was a 
question as to what was intended to be 
improvements as contemplated by the 
$1200 rent provisions of the lease and both 
the lessor and the lessee gave testimony, 


59 M 144, 155, 195 P 852; Emerson-Brant- 
ingham Implement Co. v. Raugstad, 65 M 
297, 304, 211 P 305; General Fire Extin- 
guisher Co. v. Northwestern Auto Supply 
Co., 65 M 371, 211 P 308; Peterson v. 
Nelson, 77 M 539, 252 P 368; Musselshell 
Valley Farming & Livestock Co. v. Cooley, 
86 M 276, 293, 283 P 213; Brown v. Home- 
stake Exploration Co., 98 M 305, 39 P 2d 
168; Shelley v. Normile, 109 M 117, 126, 
94 P- 2d 206; Letz v. Lampen, 110 M 477, 
480, 104 P 2d 4; Hardenburgh v. Harden- 


burgh, 115 M 469, 479, 146 P 2a 151; 


Lewis v. Peterson, 127 M 474, 267 P 2d 
127, 128; Doheny v. United States Fidelity 
& Guaranty Co., 34 F Supp 888, 891; Van 
De Putte v. Texas Pacific Coal & Oil Co., 
35 F Supp 794, 797. 


Collateral References 
ContractsG—169. 

17A C.J.S. Contracts § 321. 

17 Am. Jur. 2d 680, Contracts, § 272. 


13-714. (7539) Contract restricted to its evident object. However 
broad may be the terms of a contract, it extends only to those things 
concerning which it appears that the parties intended to contract. 


History: En. Sec. 2213, Civ. C. 1895; 
re-en. Sec. 5037, Rev. C. 1907; re-en. Sec. 
7539, R. C. M. 1921. Cal. Civ. C. Sec. 1648. 
Field Civ. C. Sec. 813. 


Harvesting of Crops 


Where plaintiff and defendant entered 
into an oral contract whereby plaintiff 
was to harvest and haul defendant’s crops 
upon notice by defendant with five com- 
bines, and after notice plaintiff delayed 
in harvesting the wheat and then only 
started with oné combine, and as a result, 
standing wheat was damaged by storm, 
the defendant on counterclaim could ‘not 
recover for such loss since the court held 
that the parties did not contemplate that 
the plaintiff was to be an “insurer against 
acts of God.” Richardson’ v. Crone, 127 M 
200, 258 P 2d 970. (See, however, dissent- 
ing opinion in which the judge feels that 
the evidence did show that that was con- 
templated, 127 M 200, 258 P 2a 970, 973.) 


Intention of Parties 


A contract must receive such an inter- 
pretation as will make it lawful, opera- 
tive, definite, reasonable and capable of 
being carried into effect; it may be ex- 
plained by reference to the circumstances 
under which it was made and the matter 
to which it relates, and however broad 
may be its terms, it extends only to those 
things concerning which it appears that 
the parties intended to contract, particu- 
lar clauses being subordinate to its gen- 
eral intent. Custer v. Missoula Public 
Service Co., 91 M 1386, 143, 6 P 2d 181. 


References 


Butte Water Co. v. City of Butte, 48 
M 386, 397, 1388 P 195; Sutherland v. 
Green, 49 M 379, 383, 142 P 636; State 
Bank of Darby v. Pew, 59 M 144, 155, 
195 P 852; Comerford v. United States 


Fidelity & Guaranty Co., 59 M 243, 259, 
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196 P 984; Emerson-Brantingham Imple- 
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ment. Co. v.. Raugstad, 65 M 297, 304, 211 
P 305; General Fire Extinguisher Co. v. 
Northwestern Auto Supply Co., 65 M 371 
211 P 308; Solberg v. Sunburst Oil & 
Gas Co., 73 M 94, 102, 235 P 761; Peter- 
son v. Nelson, 77 M 539, 252 P 368; 
American Surety Co. of New York v. 
Butler, 86 M 584, 592, 284 P 1011; Nor- 
wegian Lutheran Church of America v. 
Armstrong, 112 M 528, 532, 118 P 2d 380; 
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CONTRACTS 


Hardenburgh v. Hardenburgh, 115 M 469, 
480, 146 P 2d 151; Hart v. Barron, 122 M 
350, 204 P 2d 797, 807; Peerless Casualty 
Co. v. Mountain States Mutual Casualty 
Co., 283 F 2d 268, 277. 


Collateral References 


Contracts€—147 (1), 189. 
17A C.J.S. Contracts §§ 295, 325 (1). 


(7540) Interpretation in sense in which promisor believed 


promisee to rely. If the terms of a promise are in any respect- am- 
biguous or uncertain, it must be interpreted in the sense in which the 
promisor believed, at the time of making it, that the promisee understood 


it. 


History: En. Sec. 2214, Civ. C. 1895; 
re-en. Sec. 5038, Rev. C. 1907; re-en. Sec. 
7540, R. C. M. 1921. Cal. Civ. C. Sec. 
1649. Field Civ. C. Sec. 814. 


Burden of Proof 


Where the attendant facts and circum- 
stances in the making of an agreement 
are resorted to as an aid to an under- 
standing of it, no greater burden rests 
upon the promisor than to show by a 
preponderance of the evidence that the 
promisee understood it as the promisor 
believed he understood it. Blankenship 
v. Decker, 34 M 292, 300, 85 P 1035. 


Farm Lease 


Under section 13-707, farm lease con- 
tracts are to be read as a whole and not 
by particular paragraphs or sentences, 
and, under this section and section 13-720, 
any ambiguities in such a lease should be 
construed against the lessor. A tenant 
was entitled to compensation for the 
summer-fallowing he did during the last 
year of his holding, where he did not 
renew and the lease was given to an- 
other, and where lease required 80 acres 
to be summer-fallowed, but tenant found 
only 74.5 tillable land, he substantially 
complied (49-123). Letz v. Lampen, 110 
M 477, 482, 104 P 2d 4. 


Oil and Gas Leases 


Where a written contract appears on its 
face to be uncertain and ambiguous, re- 
sort to parol testimony may be had in aid 
of its interpretation; and under that rule, 
in an action for breach of a contract 
of lease of oil and gas lands, providing, 
inter alia, for the drilling of exploratory 
wells “to such number and extent as the 
premises will admit of,” thus rendering 
the contract ambiguous as to the number 
of wells to be drilled, parol testimeny was 
admissible to show the parties’ under- 
standing of the clause when the contract 


was entered into. Brown v. Homestake 
Exploration Co., 98 M 305, 39 P 2d 168. 


Where the defendant agreed to assign a 
specific oil lease and then described. land 
held’ by him covered by. other leases, re- 
ceived the consideration therefor but 
never completed the assignment, the court 
was warranted in finding that it called for 
a transfer of interest of all the lands de- 
scribed in it, since the evidence disclosed 
that is what the plaintiff thought was 
being transferred. Bull Creek Oil & Gas 
Development v. Bethel, 127 M 222, 258 P 
2d 960, 963. 


Reservation of Mineral Interest 


In action for specific performance aris- 
ing over interpretation of contract for 
conveyance of land reserving mineral] in- 
terest, where cross complaint of defend- 
ants alleged that the contract was am- 
biguous and uncertain and prayed for a 
declaratory judgment to adjudicate the 
rights of the parties, it was the duty of 
the trial court to determine the intent of 
the parties and the exclusion of parol evi- 
dence of intent was error. Stokes v. Tut- 
vet, 134 M 250, 328 P 2d 1096, 1103, 1104. 


References 


Lyon v. Dailey Copper Min. & Smelting 
Co., 46 M 108, 120, 126 P 931; Brockway 
Vv. Blair, 53 M 531, 536, 165 P 455; 
Schauer v. Morgan, 67 M 455, 467, 216 P 
347; New Home Sewing Mach. Co. v. 
Songer, 91 M 127, 135, 7 P 2d 238; Shelley 
v. Normile, 109 M 117, 125, 94 P 2d 206: 
Hardenburgh v. Hardenburgh, 115 M 469, 
479, 146 P 2d 151; Davis v. Park Seeuri- 
ties Corp., 117 M 393, 399, 159 P 2d 323: 
Van De Putte v. Texas Pacific Coal & Oil 
Co., 35 F Supp. 794, 797. 


Collateral References 
ContraetsG-143,-147 (1). 
17A C.J.S. Contracts §§ 294, 295. 
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(7541) Particular clauses subordinate to general intent. Par- 


ticular clauses of a contract are subordinate to its general intent. 


History: En. Sec. 2215, Civ. C. 1895; 
re-en. Sec. 5039, Rev. C. 1907; re-en. Sec. 
7541, R. C. M. 1921. Cal. Civ. C. Sec. 1650. 
Field Civ. C. Sec. 815. 


Determining Intent 


It is a fundamental rule that in the 
construction of contracts the courts may 
look not only to the language employed, 
but to the subject matter and the sur- 
rounding circumstances, and may avail 
themselves of the same light which the 
parties possessed when the contract was 
made. Kintner v. Harr, 146 M 461, 408 P 
2d 487. 


Mutuality as to Hach Covenant Not 
Required 


Generally it is not essential that each 
covenant of agreement of the lessor in an 
oil lease shall be supported by specific 
reciprocal covenant or agreement by the 
lessee, it being sufficient if the contract 
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contain mutual obligations binding upon 
both parties, and provision that the lessee 
could surrender it “upon payment of 
Siewe se ,’ was not void for want of mutual- 
ity in this respect, the other provisions of 
the contracts being wholly independent of 
it and enforceable. Hinerman v. Baldwin, 
67 M 417, 433, 215 P 1103. 


References 


Wright Land & Investment Co. vy. Even, 
57 M 1, 186 P 681; McDaniel v. Hager- 
Stevenson Oil Co., 75 M 356, 243 P 582; 
Custer v. Missoula Public Service Co., 91 
M 136, 143, 6 P 2d 131; Shelley v. Nor- 
mile, 109 M 117, 125, 94 P 2d 206; Letz 
v. Lampen, 110 M 477, 480, 104 P 2d 4; 
Norwegian Lutheran Church of America 
v. Armstrong, 112 M 528, 532, 118 P 2d 
3880; Davis v. Park Securities Corp., 117 
M 393, 399, 159 P 2d 323; Peerless Cas- 
ualty Co. v. Mountain States Mutual Cas- 
ualty Co., 283 F 2d 268, 278. 


(7542) Contract—partly written and partly printed—written 


parts control. Where a contract is partly written and partly printed, or 
where part of it is written or printed under the special directions of the 
parties, and with a special view to their intention, and the remainder is 
copied from a form originally prepared without special reference to the. 
particular parties and the particular contract in question, the written 
parts control the printed parts, and the parts which are purely original 
eontrol those which are copied from a form. And if the two are absolutely 


repugnant, the latter must be so far disregarded. 


History: En. Sec. 2216, Civ. C. 1895; 
re-en. Sec. 5040, Rev. C. 1907; re-en. Sec. 
7542, R. C. M. 1921. Cal. Civ. C. Sec. 1651. 
Field Civ. C. Sec. 816. 


Oil and Gas Lease 


In an action to enforce the cancel- 
lation of an oil and gas lease and to re- 
cover damages for refusal to cancel, a 
written paragraph therein, providing that 
in the event a well was not commenced 
within the time limit mentioned in the 
lease, the instrument should be null and 
void, was controlling as against a printed 
one under which, if the operations were 
not commenced within that time the lessor 
should pay $2 per acre for each addi- 
tional year commencement of drilling was 
delayed, and demurrer to the complaint 
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was improperly sustained. Daley v. Tor- 
rey, 69 M 599, 223 P 498. 


Operation and Effect 


Where a contract is partly written and 
partly printed and the two are inconsis- 
tent, the former controls the latter. New 
Home Sewing Mach. Co. v. Songer, 91 M 
127, 1384, 7 P 2d 238. 


References 

Bickford vy. Kirwin, 30 M 1, 6, 75 P 
518; Wright Land & Investment Co. v. 
Even, 57 M 1, 186 P 681; Shelley v. Nor- 
mile, 109 M 117, 125, 94 P 2d 206. 


Collateral References 
Contracts¢-163. 

17A C.J.S. Contracts § 310. 

17 Am. Jur. 2d 679, Contracts, § 271. 


(7543) Repugnancies--how reconciled. Repugnancies in a con- 


tract must be reconciled, if possible, by such an interpretation as will give 
some effect to the repugnant clauses, subordinate to the general intent and 


purpose of the whole contract. 


History: En. Sec. 2217, Civ. .C. 1895; 
re-en. Sec. 5041, Rev. C. 1907; re-en. Sec. 


7543, R. C. M. 1921. Cal. Civ. C. Sec. 
1652. Field Civ. C. Sec. 817. 
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-. Application of Section 
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'.117, 125, 94 P.2d 206; Letz v. Lampen, 


This section is a rule of interpretation © 


rather than of construction. Butte Water 
Co. v. City of Butte, 48 M 386, 397, 138 
P 195. 


References 


Ackley v. Phenix Ins. Co., 25 M 272, 
281, 64 P 665; Wright Land & Investment 
Co. v. Even, 57 M 1,.186 P 681; Cook- 
Reynolds Co. v. Wilson, 67 M 147, 154, 
214 P 1104; Shelley v. Normile, 109 M 
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110 M 477, 480, 104 P: 2d 4; Norwegian 
Lutheran Church of America v. Arm- 
strong, 112 M 528, 532, 118 P 2d 380; 
Davis v. Park Securities Corp., 117 M 
393, 399, 159 P 2d 323; Wyrick v. Hoefle, 
136 M 172, 346 P 2d 563. 


Collateral References 
Contracts€-162. 

17A C.J.S. Contracts § 309. 

‘17 Am..Jur. 2d 673, Contracts, § 267. 


(7544) Inconsistent words rejected. Words in a contract which 


are wholly inconsistent with its nature, or with the main intention of the 


parties, are to be rejected. 


History: En. Sec. 2218, Civ. C. 1895; 
re-en. Sec. 5042, Rev. C. 1907; re-en. Sec. 
7544, R. C. M. 1921. Cal. Civ. C. Sec. 1653. 
Field Civ. C. Sec. 818. 


Meaningless Words 


Under this section where a word ap- 
pears in a contract which is meaningless 
in the connection in which it is employed, 
it must be disregarded in the interpreta- 
tion of the writing. Kasun v. Todevich, 71 
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M 315, 319, 229 P 714; Shelley v. Normile, 
109 M 117, 126, 94 P 2d 206; Norwegian 
Lutheran Church of America v. Arm- 
strong, 112 M 528, 532, 118 P 2d 380; 
Davis v. Park Securities Corp., 117 M 
393, 399, 159 P 2d 323. 


References 

Peerless Casualty Co. v. Mountain 
States Mutual Casualty Co., 283 F 2d 268, 
278. 


(7545) Words to be taken most strongly against whom. In 


cases of uncertainty not removed by the preceding rules, the language of 
a contract should be interpreted most strongly against the party who 
caused the uncertainty to exist. The promisor is presumed to be such party; 
except in a contract between a public officer or body, as such, and a 
private party, in which it is presumed that all uncertainty was caused by 


the private party. 


History: En. Sec. 2219, Civ. C. 1895; 
re-en. Sec. 5043, Rev. C. 1907; re-en. Sec. 
7545, R. C. M. 1921. Cal. Civ. C. Sec. 1654. 
Field Civ. C. Sec. 819. 


Acceptance of Agreement 


Defendants’ demurrer was properly sus- 
tained in action on a written contract 
where complaint did not allege a written 
acceptance by the plaintiff and the agree- 
ment was to be effective only when it 
was accepted and when defendants were 
notified by letter of plaintiff’s accept- 
ance. Union Interchange, Inc. v. Allen, 
140 M 227, 370 P 2d 492, 496. 


Ambiguities in Contract Resolvable 
against Mutual Death Benefit Associations 


The rule prevailing in litigation con- 
cerning insurance policies that any am- 
biguity in the policy shall be resolved 
against the insurer since the latter is 
responsible for the form of the contract 
under this section, is applicable to con- 
tracts between mutual death benefit socie- 
ties and their members. MeDonald v. 
Northern Benefit Assn., 113 M 595, 605, 
131 P 2d 479. 
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Burden of Proof 


Where defendant, in offering employ- 
ment to plaintiff by letter and subse- 
quently in employing him, stated orally 
that he would give him work “the year 
round” at a compensation of $75 a month, 
the burden of removing any uncertainty 
as to the meaning of the term “the year 
round” was upon defendant as the party 
who by its use caused the uncertainty to 
exist, and his failure to do so warranted 
the jury in finding that the employment 
was to be from the beginning to the end 
of the contract year. Weir v. Ryan, 68 M 
336, 339, 218 P 947. 

The language of an undertaking on ap- 
peal must be interpreted most strongly 
against the sureties and upon them rests 
the burden of explaining or removing 
whatever uncertainty exists therein. Ka- 
sun v. Todevich, 71 M 315, 318, 229 P 714. 


Contractors’ Bonds 


Where defendant furnished contractors 
with surety bond providing that contrac- 
tors would faithfully perform contract 
with Montana state highway commission 
for roadwork, and contract required con- 
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tractors to carry public liability: insurance 
to indemnify public for injuries sustained 
by reason of work on highway, defendant 
was liable for satisfaction of judgments, 
notwithstanding exclusion clause: under 
which use of automobiles was excluded 
from coverage of policy. Doheny v. United 
States Fidelity & Guaranty Co., 34 F Supp 
888, 891, affirmed in 123 F 2d 746. 


Insurance Policies 


Under this section, answers to questions 


in an application for life insurance as to 
the prior health of the applicant were 
representations, and not warranties. Peli- 
can v. Mutual Life Ins. Co. of New York, 
44 M 277, 288, 119 P 778. See Mutual Life 
Ins. Co. of New York v. eae ee 
211 Fed 31, 34. 

If there is any ambiguity in an insur- 
ance policy, in the instant ease a health 
and accident policy, the policy form of 
which was provided by the insurance com- 
pany, it- must, under this section, be re- 
solved against it; the word “period” held 
to mean continuous during the indemnity 
period of loss of time, and not a period 
of one month, where an exclusion clause 
limited indemnity to any period during 
which insured was under the regular pro- 
fessional attendance of a physician. Scin- 
ski v. Great Northern Life Ins. Co., 110 
M 106, 111, 99 P 2d 218. 


In interpreting policies of insurance the 
courts shall resolve uncertainties and am- 
biguities in the policy against the insurer 
since it is responsible for the form of the 
contract. Johnson v. Continental Casualty 
Co., 127 M 281, 263 P 2d 551. 


Even though an insurance contract is to 
be construed liberally in favor of the in- 
sured and strictly against the insurer, 
contracts of insurance should be given a 
fair and reasonable construction. James 
v. Prudential Ins. Co. of America, 131 
M 473, 312 P 2d 125, 127. 


Where dealer’s trucks were insured for 
“actual cash value,” this term was am- 
biguous and when properly construed in 
sense most favorable to insured, it was 
not error to permit dealer to recover the 
retail market value of the destroyed prop- 
erty rather than the wholesale market 
value. Johnson v. Equitable Fire & Ma- 
rine Ins. Co., 142 M 128, 381 P 2d 778. 


Operation and Effect 


Where there is an uncertainty in a con- 
tract, it is to be interpreted most strongly 
against the person who caused the uncer- 
tainty to exist. Thus where there was a 
question as to what was intended to be 
improvements as contemplated by the 
$1200 rent provisions of the lease and 
both the lessor and the lessee gave testi- 
mony, it was error for the court to disre- 
gard such testimony. Consideration of the 
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improvements made by the lessee should 
be given by the lower court and the value 
of these items offset against the rents 
contemplated. Hempstead v. ene. 126 M 
578, 255 P 2d 342, 346. 


Party Drafting Agreement 


Where the evidence tends to prove that 
the promisee wrote the agreement and se- 
lected the terms thereof, the presumption 
under this section gives way to the con- 
trary one that the latter caused the un- 
certainty, and the burden rests on him to 


remove it. Blankenship v. Decker, 34 M 
292, 301, 85 P 1035. 
Where, after applying the ordinary 


rules of construction, any uncertainty re- 
mains in the terms and expressions em- 
ployed in a contract, they must be con- 
strued most strongly against the party 
who drew it up—in this instance an at- 
torney at law. Lyon v. Dailey Copper 
Min. & Smelting Co., 46 M 108, 121, 126 
P’ 931. 


If the provisions of contracts (promis- 
sory note and mortgage securing it) pre- 
pared by plaintiff in a foreclosure suit are 
uncertain, they must be most strongly 
construed against him, under this section, 
he having caused the uncertainty to ex- 
ist. United States Bldg. & Loan Assn. v. 
Gardiner, 87 M 586, 591, 289 P 555. 


Sale Agreement 


If any uncertainty exists in the sale 
agreement and the deeds, it must be con- 
strued most strongly against the person 
causing the uncertainty. This was true 
in the case of a realtor, scrivener, who 
in turn was vendor’s agent. Voyta v. 
Clonts, 134 M 156, 328 P 2d 655, 661. 


Teacher Contract 


When a school board had provided in 
its rules that, in case a teacher resigns 
or is dismissed before the end of the 
school year, her compensation shall be 
“for only the actual time in service,” the 
language being that of the board, any 


uncertainty in it must be construed most 
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strongly against the board in a contro- 
versy with it by a teacher on a claim for 
compensation. Finley v. School District 
No. 1, 51 M 411, 414, 153 P 1010, distin- 
guished in 95 M 498, 502, 27 P 2d 540. 


References 


Bickford v. Kirwin, 30 M 1, 7, 75 P 
518; Wright Land & Investment Co. v. 
Even, 57 M 1, 186 P 681; McDonald v. 
MeNinch, 63 M 308, 314, 206 P 1096; 
Daley v. Torrey, 69 M 599, 602, 223 P 
498; State ex rel. Nauman v. Pondera 
Valley State Bank, 77 M 1, 6, 248 P 207; 
Hill Cattle Corp. v. Killorn, 79 M 327, 
341, 256 P 497; Sutton v. Masterson, 86 
M 530, 284 P "264; New Home Sewing 
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Mach: Co.'v. Songer, 91 M 127, 135, 7 P 
2d 238; Brown v. Homestake Exploration 
Co., 98 M 305, 39 P 2d 168; Shelley v. 
Normile, 109 M 117, 126, 94 P 2d 206; 
Letz v. Lampen, 110 M 477, 480, 482, 104 
P 2d 4; Davis v. Park Securities Corp., 
117 M 393, 400, 159 P 2d 323; Hart v. 
Barron, 122 M 350, 204 P 2d 797, 807; 
Bull Creek Oil & Gas Development v. 
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Bethel, 127 M 222, 258 P 2d’ 960, 963; 
Guidici v. Minerals Engineering Co., 136 
M 389, 348 P 2d 354, 362; Van De Putte 
v. Texas Pacific Coal & Oil Co., 35 F Supp 
794, 797. 


Collateral References 


Contracts@—155. 
17A C.J.S. Contracts § 324. 


(7546) Reasonable stipulations —- when implied. Stipulations 


which are necessary to make a contract reasonable, or conformable to usage, 
are implied, in respect to matters concerning which the contract manifests 


no contrary intention. 


History: En. Sec. 2220, Civ. C. 1895; 
re-en. Sec. 5044, Rev. C. 1907; re-en. Sec. 
7546, R. C. M. 1921. Cal. Civ. C. Sec. 1655. 
Field Civ. C. Sec. 820. 


Sale of Real Estate 


Corporation, which sold apartments in 
condominium, was properly enjoined from 
selling space for commercial purposes in 
the same building, since, even though re- 
strictions requiring residential use were 
not included in the sales contract, or deed, 
to apartment buyers, equitable servitude 
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could be implied as a reasonable part of 
the deed. Thisted v. Country Club Tower 
Corp., 146 M 87, 405 P 2d 4382. 


References 

Hardenburgh v. Hardenburgh, 115 M 
469, 480, 146 P 2d 151; Whittaker v. 
United States Fidelity & Guaranty Co., 
300 Fed 129. 


Collateral References 


Contracts¢—168. 
17A C.J.S. Contracts § 328. 


(7547) Necessary incidents implied. All things that in law or 


usage are considered as incidental to a contract, or as necessary to carry it 
into effect, are implied therefrom, unless some of them are expressly men- 
tioned therein, when all other things of the same class are deemed to be 


excluded. 


History: En. Sec. 2221, Civ. C. 1895; 
re-en. Sec. 5045, Rev. C. 1907; re-en. Sec. 
7547, R. C. M. 1921. Cal. Civ. C. Sec. 1656. 
Field Civ. C. Sec. 821. : 


Farm Lease 


A lease of agricultural lands which did 
not impose upon either party the work of 
preparing them for crops or provide who 
should furnish seed, bear the expense of 
harvesting, extra help, ete., was not void 
for uncertainty, it being implied under 
this section from the fact that the lessees 
were to have possession for the purpose 
of producing crops, that they were to do 
these things. McDonald v. MeNinch, 63 M 
308, 313, 206 P 1096. 


Sale of Apartments in Condominium 


Where corporation selling apartments in 
condominium sought to sell space for com- 
mercial purposes in the same building, 
injunction was proper, since, even though 
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restriction not stated in sales contract or 
deed to apartment buyers, an equitable 
servitude could be implied as an essential 
part of the deed. Thisted v. Country Club 
Tower Corp., 146 M 87, 405 P 2d 432. 


Water Right Conveyance 


Where a deed to a tract of farm land 
expressly conveyed a water right sufficient 
in amount to irrigate the acreage sold, all 
other rights theretofore used in connection 
with the land were impliediy excluded, 
and did not pass under the general ap- 
purtenance clause in the deed. Lensing v. 
Day & Hansen Security Co., 67 M 382, 385, 
215 P 999. 


References 


Montgomery v. First Nat. Bank of Dil- 
lon, 114 M 395, 408, 186 P 2d 760; Hard- 
enburgh v. Hardenburgh, 115 M 469, 480, 
146 P 2d 151. 


(7548) Time of performance of contract. If no time is specified 


for the performance of an act required to be performed, a reasonable time 
is allowed. If the act is in its nature capable of being done instantly—as, for 
example, if it consists in the payment of money only—it must be per- 
formed immediately upon the thing to be done being exactly ascertained. 
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History: En. Sec. 2222, Civ. C. 1895; 
re-en. Sec. 5046, Rev. C. 1907; re-en. Sec. 
7548, R. C. M. 1921. Cal. Civ. C. Sec. 1657. 
Field Civ. C. Sec. 822. 


Application of Section 


Where one buys personal property at a 
stipulated price and no time of payment 
is agreed upon, the law fixes the time of 
delivery as the time of payment, and the 
rule declared by this section that if no 
time is specified for the performance of 
an act, a reasonable time for performance 
is allowed, has no application. Burden v. 
Elling State Bank, 76 M 24, 36, 245 P 958. 


Complaint—Allegation as to Time of 
Payment 


Where a contract is wholly silent as to 
the time of performance and contains no 
statement from which any particular time 
may be inferred, a complaint based there- 
on was insufficient unless it alleged that 
the contract was to be performed within 
a reasonable time; however, a promise to 
perform (make payment) when convenient 
is construed as a promise to do so within 
a reasonable time. Evankovich v. How- 
ard Pierce, Inc., 91 M 344, 351, 8 P 2d 
653, distinguished in 129 M 228, 235, 284 
P 2d 990. 

In order to state a cause of action for 
the breach of a contract calling for pay- 
ment within a reasonable time, the com- 
plaint must allege a time of performance 
so that it may appear what relation time 
bore to the alleged breach of duty and 
that the cause of action had accrued be- 
fore the commencement of suit. Evanko- 
vich v. Howard Pierce, Ine., 91 M 344, 
351, 8 P 2d 653. 


Where in an action against an estate to 
recover on a rejected claim based on the 
oral agreement of decedent to pay half 
the expense incident to repairs of resi- 
dence property owned by him and plain- 
tiff, his sister, jointly, the complaint did 
not allege when payment should be made, 
but it was pleaded therein that a verified 
claim had been presented to the adminis- 
tratrix, which allegation was admitted, 
the complaint was sufficient under this 
section to show that the amount due was 
ascertained and that it was due and pay- 
able when the complaint was filed. Binzel 
v. Viehmann, 111 M 6, 15, 106 P 2d 187. 


Crop-share Agreement 


Where contract provided that farm 
laborer would be paid $150 per month 
cash, would get 10 per cent of the har- 
vested crops after harvest, and would 
be expected to stay for a twelve-month 
period, he was entitled to his share of the 
crop due on his crop-share agreement 
when wheat and barley were placed in 
storage at elevator although safflower, in 
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which laborer did not share, had not been 
cut. Failure of employer to pay laborer’s 
share on demand constituted a breach of 
contract and it was not necessary for 
laborer to complete the twelve-month 
term in order to recover his percentage 
of the crops. Laughnan v. Sorenson, 139 
M 531, 366 P 2d 4338, 434. 


Mining Claim Development 


Where purchasers of an interest in min- 
ing property agreed to develop the prop- 
erty and proceeded to do so at once and 
continued doing so until an action was 
commenced by the owner to cancel the 
contract upon the ground, among others, 
that it did not provide a specified time 
within which operations should be begun 
and prosecuted to completion, plaintiff 
was not in a position to complain on the 
latter ground. Lee v. Lee Gold Min. Co., 
71 M 592, 602, 230 P 1091. 


Failure of a contract for the develop- 
ment of mining claims to provide a speci- 
fied time within which defendants should 
begin operations and prosecute the work 
of development to completion is alone in- 
sufficient to void the contract, since un- 
der this section, they were allowed a rea- 
sonable time within which to do the acts 
required. Lee v. Lee Gold Min. Co., 71 M 
592, 602, 230 P 1091. 


Reasonable Time 


Where no time is specified for the per- 
formance of an act required to be done 
by a contract, a reasonable time therefor 
is allowed, under this section. Orem v. 
Hansen Packing Co., 91 M 222, 231, 7 P 
2d 546. 


Where under an executed oral agree- 
ment the terms of an oil and gas lease 
were modified to the extent of granting 
an indefinite extension of time of payment 
of delay rentals by the lessee, the latter 
had a reasonable time within which to 
make payment. Griffith v. Cedar Creek 
Oil & Gas Co., 91 M 553, 559, 8 P 2d 1071. 


Where, under contract for sale of real 
estate, deed was plaecd in escrow, to be 
delivered to purchaser upon making cer- 
tain payments, but no time limit was 
provided for in the contract, the reason- 
able time for compliance with the con- 
tract would not extend beyond the date 
the purchaser was to have “possession of 
the premises on expiration of present 
lease” which was seven months there- 
after. Hart v. Barron, 122 M 350, 204 P 
2a 797, 807. 

That no definite time was stipulated 
for performance by the purchaser of the 
payment of money is immaterial, for our 
law implies an agreement here to perform 
within a reasonable time. Bennett v. 
Dodgson, 129 M 228, 284 P 2d 990, 994. 
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Time of Payment—Presumption 


Where time of payment is not specified 
in contract the law implies that payment 
will be made within a reasonable time or 
upon demand. Johnson v. Elliot, 123 M 
597, 218 P 2d 703, 707. 


References 

State ex rel. Western Accident & In- 
demnity Co. v. District Court, 55 M 330, 
335, 176 P 613; Polich Trading Co. v. 
Billings Hudson Terraplane Co., 114 M 
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446, 451, 137 P 2d 661; Hughes v. Melby, 
135 M 415, 340 P 2d 511. 


Collateral References 


Contracts@—210, 211. 

17A C.J.S. Contracts §§ 358, 502 (1). 

17 Am. Jur. 2d 764, Contracts, § 329 et 
seq. 


Contract for sale or exchange of real 
estate failing to specify time for giving 
of possession as unenforceable because of 
indefiniteness. 56 ALR 2d 1274. 


(7549) Time—when of essence. Time is never considered as 


of the essence of a contract, unless by its terms expressly so provided. 


History: En. Sec. 2223, Civ. C. 1895; 
re-en. Sec. 5047, Rev. C. 1907; re-en. Sec. 
7549, R. C. M. 1921. Cal. Civ. C. Sec. 1658. 
Field Civ. C. Sec. 823. 


Duty of Court When Time Is of Es- 
sence 


When the provision that time is of the 
essence of the contract is included in the 
contract, it is the duty of courts to earry 
out the intention of the parties by giving 
effect to that provision; for to ignore or 
circumvent it when deliberately written 
into a contract by the parties, or by any 
sort of construction to nullify its effects, 
is to make a new contract for the parties, 
different from the one which they them- 
selves constructed—something even a 
court of equity is not authorized to do. 
Fratt v. Daniels-Jones Co., 47 M 487, 496, 
133 P 700. 


Courts will not undertake to make con- 
tracts for parties different from those 
which the parties themselves intended, 
but will enforce a provision making time 
of the essence of a contract, unless the 
party for whose benefit it was inserted 
has waived it or is estopped to insist upon 
its enforcement, or performance has been 
prevented by intervening circumstances 
sufficient to relieve the party from the 
performance of any other provision of the 
contract. Fratt v. Daniels-Jones Co., 47 M 
487, 496, 133 P 700. 


Effect of Breach of Provision Relative 
to Time 


Where a contract of sale provides that 
the vendor shall have the right to declare 
it at an end, upon failure by the vendor 
to make payment on a date fixed, time be- 
ing expressly made of the essence of the 
contract, breach by the vendee does not 
ipso facto terminate the agreement, but 
an election is necessary on the part of the 
vendor requiring some sort of notice on 
his part to make the provision effective. 
Fratt v. Daniels-Jones Co., 47 M 487, 499, 
133 P 700. 
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Omission of Statement 


Where a lease with option to purchase 
does not state that time is of the essence, 
failure of the optionee to perform the 
covenants strictly at the time they may 
or should be performed will not cause him 
to lose his right to specific performance 
of the option. Continental Oil Co. v. Me- 
Nair Realty Co., 137 M 410, 353 P 2d 100, 
109. 


Oral Evidence Not Admissible To Show 
Time To Be of Essence 


Where a contract for the sale of sheep 
was silent as to time being of the essence 
of the contract, it was error to permit 
oral evidence that such was nevertheless 
the intention of the parties. Curtis v. 
Parham, 49 M 140, 144, 140 P 511. 


Validity 

Neither the provision making time of 
the essence of a contract of sale, nor the 
contract containing such a provision, is 
invalid as against positive law or public 
policy. Fratt v. Daniels-Jones Co., 47 M 
487, 496, 133 P 700. 


What Sufficient To Meet Requirement 
of Statute 


Under this section, a provision in a life 
insurance policy that payment of a pre- 
mium should not maintain the policy be- 
yond the due date when the next premium 
is payable, was tantamount to a declara- 
tion that time should be considered as of 
the essence of the contract and sufficient 
to meet the requirement of the statute, 
and failure to make prompt payment ipso 
facto voided the contract. Johnson v. 
Metropolitan Life Ins. Co., 107 M 133, 
151, 83 P. 2d,922, 


When Time Is of the Essence 


Where an oral contract was made to sell 
real property, and suit was brought by the 
vendee for specific performance, the court 
could not say, according to the facts of 
the case, that time was of the essence of 
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the agreement. Stevens v. Trafton, 36 M 
520, 529, 93 P 810. 

Under a contract of sale, by the terms 
of which failure to pay an installment of 
the purchase price ends the contract, time 
being expressly declared of the essence of 
it, notice that an installment has fallen 
due is not required, and therefore a claim 
that plaintiff was guilty of laches because 
of delay in giving it had no merit. Fratt 
v. Daniels-Jones Co., 47 M 487, 498, 133 P 
700. 

Under this section, but one subject is 
open to discussion, and that is not what 
the parties may have intended to say, but 
what they did say in their contract. It 
is true, of course, that no set form or ar- 
rangement of words is necessary, but the 
contract must, upon its face, convey the 
meaning that time shall be of the essence. 
Curtis v. Parham, 49 M 140, 144, 140 P 
511. 

An oil and gas lease is merely an 
option contract and time is of its essence 
even though a stipulation to that effect 
is absent from the writing, and failure 
of the lessee to act promptly renders his 
rights subject to termination at the elec- 
tion of the lessor. Thomas v. Standard 
Development Co., 70 M 156, 172, 224 P 
870. 
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Where escrow agreement in connection 
with sale of land required $700 to be 
paid by a certain date for delivery of 
the deed, provision in such agreement that 
“time is and shall be in so far as the Es- 
crow Agent is concerned of the essence 
of this agreement” did not by its express 
terms make time the essence of the con- 
tract so far as the purchaser was con- 
cerned and did not require the $500 
original payment to be forfeited. Herman 
v. Herman, 123 M 39, 207 P 2d 1155, 1157. 


References 


Tuttle v. Pacific Mutual Life Ins. Co., 
58 M 121, 190 P 993; Krause v. Insurance 
Co. of North America, 73 M 169, 176, 235 
P 406; Burden v. Elling State Bank, 76 M 
24, 36, 245 P 958. 


Collateral References 


Contracts@=211. 
17A C.J.S. Contracts § 504 (1). 
17 Am. Jur. 2d 768, Contracts, § 332. 


Time specified in real estate contract 
for giving notice of exercise of option to 
purchase as of essence. 72 ALR 2d 1127. 

Enforcement of contractual arbitration 
clause as affected by expiration of con- 
tract prior to demand for arbitration. 5 
ALR 3d 1008. 


(7550) Promise—when joint and several. Where all the parties 


who unite in a promise receive some benefit from the consideration, whether 
past or present, their promise is presumed to be joint and several. 


History: En. Sec. 2224, Civ. C. 1895; 
re-en. Sec. 5048, Rev. C. 1907; re-en. Sec. 
7550, R. C. M. 1921. Cal. Civ. C. Sec. 1659. 
Field Civ. C. Sec, 824. 
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Collateral References 
17 Am. Jur. 2d 716, Contracts, § 298. 


(7551) Promise—in singular number—execution by several 


persons. A promise, made in the singular number, but executed by sev- 
eral persons, is presumed to be joint and several. 


History: En. Sec. 2225, Civ. C.. 1895; 
re-en. Sec. 5049, Rev. C. 1907; re-en. Sec. 
7551, R. C. M. 1921. Cal. Civ. C. Sec. 1660. 
Field Civ. ©. Sec. 825. 
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Collateral References 


Contracts@-182 (1), 348. 
17A C.J.S. Contracts §§ 349, 578. 


(7552) Executed and executory contracts defined. An exe- 


cuted contract is one, the object of which is fully performed. All others are 


executory. 


History: En. Sec. 2226, Civ. C. 1895; 
re-en. Sec. 5050, Rev. C. 1907; re-en. Sec. 
7552, R. C. M, 1921. Cal. Civ. C. Sec. 1661. 
Field Civ. C. Sec. 826. 


Cross-Reference 
Execution of contract defined, sec. 93- 
1101-5. 


References 
Griffiths v. Thrasher, 95 M 210, 221, 26 


P 2d 995; Ikovich v. Silver Bow Motor 
Car Co., 117 M 268, 274, 157 P 2d 785; 
Dalakow v. Geery, 132 M 457, 318 P 
2d 253, 256. 


Collateral References 


Contracts€-189. 
17 C.J.S. Contracts § 7. 
17 Am. Jur. 2d 341, Contracts, § 6. 
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CHAPTER 8 
UNLAWFUL CONTRACTS 


Section 13-801. What is unlawful. 


13-802. Certain contracts unlawful. 

13-803. Employers protected from negligence. 

13-804. Contracts fixing damages void. 

13-805. Exception. 

13-806. Restraints upon legal proceedings. 

13-807. Contract in restraint of trade void. 

13-808. Exception in favor of sale of good will. 
13-809. Exception in favor of partnership agreements. 
13-810. Contract in restraint of marriage void. 
13-811. 


Agreements concerning confession of judgment, acceptance of service, 


entry of default in contract to pay money are void and illegal. 
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(7553) What is unlawful. That is not lawful which is: 


1. Contrary to an express provision of law; 
9. Contrary to the policy of express law, though not expressly pro- 


hibited ; or, 


3. Otherwise contrary to good morals. 


History: En. Sec. 2240, Civ. C. 1895; 
re-en. Sec. 5051, Rev. C. 1907; re-en. Sec. 
7553, R. GC. M. 1921. Cal. Civ. C. Sec. 1667. 
Field Civ. C. Sec. 827. 


Contract Limiting Liability for Loss of 
Baggage Valid 

A contract by a railway company with 
a passenger, limiting the liability of the 
carrier to $100 for loss of baggage, 1s 
valid. Rose v. Northern Pacifie Ry. Co., 
Sa T0868. P7167. 


Contracts Violating Statutes 


Contracts made in violation of express 
statutes are contrary to public policy and 
void. Glass v. Basin & Bay State Min. 
Co., 31 M 21, 31, 77 P 302; Hames v. City 
of Polson, 123 M 469, 215 P 2d 950. 


Contract To Extinguish Tax Liability 


A resolution of the board of county 
commissioners which extinguished the as- 
sessed tax of a taxpayer was void as such 
boards have no power, authority or juris- 
diction under the constitution nor statutes 
to reduce, compromise, remit, release, can- 
cel, diminish or extinguish any state tax, 
obligation or liability, nor any assessed 
tax valuation or percentage assignments 
of property after the same has been found, 
determined and fixed by the state board 
of equalization. Likewise, the direction 
of the board directing the county attorney 
to stipulate with the attorneys for the tax- 
payer, to request the court to enter judg- 
ment against the county and state was and 
is wholly void and of no legality what- 
ever. Such void act, understanding and 
agreement by public officials, void in its 
inception, is not validated by performance 
and remains a void act or agreement 
under the public policy established by 
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the legislature. Carlson v. Flathead Coun- 
ty, 130 M 36, 293 P 2d 279, 284. (Dissent- 
ing opinion, 130 M 36, 293 P 2d 279, 286.) 


Contract To Increase Taxable Property 
Is Not Illegal 


A contract between a board of county 
commissioners and an individual under 
which the latter agreed to furnish the 
board information which would enable 
the placing of a large amount of property 
on the assessment roll which had escaped 
taxation is one which affects the public 
welfare beneficially, not adversely, and is 
therefore not void as against public pol- 
icy. Simpson v. Silver Bow County, 87 
M 83, 88, 285 P 195. 


Contract To Suppress the Investigation 
of a Criminal Offense Is Illegal 


A contract which tends to suppress the 
investigation of a criminal offense is ille- 
gal, even though it does not amount to 
compounding of a felony, for the reason 
that it is contrary to good morals and 
publie policy. Portland Cattle Loan Co. 
v. Featherly, 74 M 531, 547, 241 P 322. 


County Printing Contract 


A contract made by a board of county 
commissioners, a few weeks before the ex- 
piration of its term of office, and upon the 
expiration of a prior contract, for county 
printing for the two succeeding years, is 
valid in the absence of fraud or bad faith 
in the making. Picket Publishing Co. v. 
Board of County Commrs., 36 M 188, 
194, 195, 92 P 524. 


Determination of Fees by Probate Judge 
Not Contrary to Public Policy 


A contract between an attorney and the 
administratrix under which the amount of 
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the fees to which the former should be en- 
titled for services rendered to the latter 
in her representative capacity was to be 
determined by the judge of the probate 
court, was not void as against publie pol- 
icy on the ground that it contemplated 
the doing of an extrajudicial or unlawful 
act by the judge. Fitzgerald v. Eisen- 
hauer, 62 M 582, 592, 206 P 685. 


Failure To Perform Legal Duty 


A failure to perform an act imposed by 
law as an absolute duty is an unlawful 
omission. Conway v. Monidah Trust, 47 
M 269, 278, 1382 P 26. 


Lawful Contracts Void When Object 
Becomes Unlawful 


A contract under which defendant was 
granted the right to use a patented proc- 
ess for dealcoholizing malt beverages 
which was lawful when it was first en- 
tered into, became unlawful when the 
prohibition law took effect (December 31, 
1918), and was void thereafter in so far 
as it remained executory, thereby depriv- 
ing plaintiff patent owner of his remedy 
to recover under a clause of the contract 
providing that in addition to a certain 
royalty per barrel of beverage manu- 
factured, defendant should pay for the 
use of the process not less than $500 per 
year for three years from and after De- 
cember 18, 1917. Baltimore Process Co. 
v. Red Lodge Brewing Co., 66 M 407, 
409, 213 P 798. 


Note of Borrower from Bank Circum- 
venting Reauirement of “Scale-down” 
Agreement of Creditor, Void 


Where a farmer’s creditor, after sign- 
ing a so-called “scale-down” agreement 
required under the Emergency Farm Mort- 
gage Act, as a prerequisite to a loan to 
the farmer, whereby he agreed to accept 
partial payment of his claim in full settle- 
ment of the farmer’s obligation, there- 
after required the farmer’s son-in-law to 
execute a note as accommodation maker 
for the difference between the settlement 
and the amount of the claim, the note 
amounted to a fraud upon the bank, the 
debtor and his creditors and was void 
as against public policy, and the creditor 
was not a holder in due course. May v. 
Whitbeck, 111 M 568, 572, 113 P 2d 332. 


When Equity Will Uphold Separation 
Agreement Made Prior to Divorce 


Where the husband, prior to divorce, had 
entered into a separation agreement under 
which he agreed to pay his wife a monthly 
sum, and thereafter she brought suit to 
enforce payment thereof, and he alleged 
in his answer that the agreement was 
executed collusively in aid of the sub- 
sequent divorce and was therefore void 
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as against public policy; the answer not 
stating a defense under prior holdings of 
the court, the court granted the wife 
judgment on the pleadings under the rule 
of equity. that he could not accept the 
benefits and shirk the burdens, particu- 
larly where she relinquished her property 
rights. Ryan v. Ryan, 111 M 104, 107, 106 
P 2d 337, 


References 


Finlen v. Heinze, 28 M 548, 566, 73 
P 123; Spaulding v. Maillet, 57 M 318, 
326, 188 P 377; Biering v. Ringling, 74 M 
176, 196, 240 P 829; State v. Bourdeau, 
126 M 266, 246 P 2d 1037, 1039; Smith 
ka eo Co. v. Rice, 102 F 2d 492, 
500. 


Collateral References 


Contraects©105, 108 (1), 112. 
17 C.J.S. Contracts § 189 et seq. 
17 Am. Jur. 2d 506, Contracts, § 155. 


Validity and effect of side agreement 
affecting cost of property covered by vet- 
erans’ loan under Servicemen’s Readjust- 
ment Act. 19 ALR 2d 836. 

Validity and effect of side agreement 
respecting purchase price of property 
made in violation of statutes pertaining 
to, and regulations of, federal farm loan 
agency. 30 ALR 2d 1228. 

Validity of antiassignment clause 
contract. 37 ALR 2d 1251. 

Reeovery of money or property lost 
through cheating or fraud in forbidden 
gambling or game. 39 ALR 2d 1213. 

Validity of contracts in case of viola- 
tion of statute as to doing business un- 
der an assumed or fictitious name or des- 
ignation not showing the names of the 
parties interested. 42 ALR 2d 524. 

Validity, construction, and effect of 
limited liability clause in fire or burglar 
alarm service contract. 42 ALR 2d 591, 

Validity of sales contract as affected by 
provision therein giving buyer power to 


in 


control price to be paid for goods. 49 
ALR 2d 508. 

Validity of contract in violation of 
statute imposing criminal sanction but 


not specifically declaring contract invalid. 
55 ALR 2d 481. 

Public policy as affecting provision in 
antenuptial contract forfeiting property 
rights of innocent spouse on separation 
or filing divorce or other matrimonial ac- 
tion. 57 ALR 2d 943. 

Validity of antenuptial agreement re- 
linquishing surviving spouse’s right to 
homestead. 65 ALR 2d 729. 

Publie policy as affecting contract be- 
tween public utilities, other than car- 
riers, dividing territory and customers. 70 
ALR 2d 1326. . 


13-802 CONTRACTS 

13-802. (7554) Certain contracts unlawful. All contracts which have 
for their object, directly or indirectly, to exempt anyone from responsibil- 
ity for his own fraud, or for willful injury to the person or property of 
another, or violation of law, whether willful or negligent, are against the 


policy of the law. 


History: En. Sec. 2241, Civ. C. 1895; 
re-en. Sec. 5052, Rev. C. 1907; re-en. Sec. 
7554, R. C. M. 1921. Cal. Civ. C. Sec. 1668. 
Field Civ. C. Sec. 828. 


Assumption of Risk 


The defense of assumption of risk, which 
has for its basis the common-law principle 
expressed by the maxim, “Volenti non fit 
injuria,’ and does not rest in contract 
between the master and servant, is not 
abrogated by this section and section 13- 
803. Osterholm v. Boston & Montana 
Consol. Copper & Silver Min. Co., 40 M 
508, 523, 107 P 499. 


Exception—Where Illegal Contract En- 
forceable 


Under the uniformly accepted excep- 
tion to the general rule that an illegal 
contract is not enforceable, namely that 
where refusal to enforce would produce a 
harmful effect on parties for whose pro- 
tection the law, making the transaction 
illegal, was enacted, in the instant case 
the taxpayers, enforcement was allowed, 
where the county commissioners allowed 
a bondsman to execute a note to postpone 
his payment under a depository bond 
securing county funds in an _ insolvent 
bank, in violation of section 39, article V 
of the constitution, and the county could 
enforce payment of the note. Fergus 
County v. Osweiler, 107 M 466, 473, 86 P 
2d 410, 120 ALR 1457, distinguished in 
109 M 544, 550, 98 P 2d 321. 


Limitation of Actions 


A stipulation by a telegraph company, 
on one of its blanks, that it will not be 


13-803. 


answerable for damages or statutory pen- 
alties, if a claim is not made within a 
specified time, is void under this section 
as against public policy, if it was ever in- 
tended as a cloak for fraud or crime. 
Lahood vy. Continental Telegraph Co., 52 
M 313, 323, 157 P 639. 


Specific Indemnity Clause in Lease 


A specific indemnity clause in a lease 
agreement between a railroad and a lessee 
which provided that the lessee would in- 
demnify the railroad for claims, “whether 
due or not due to the negligence” of the 
railroad, was not invalid as applied to the 
allegations in a complaint by a person 
seeking recovery from the railroad for 
injuries allegedly received because of a 
violation by the railroad of section 72-219, 
making it a misdemeanor for a railroad to 
permit a locomotive to approach a cross- 
ing without giving a proper warning. 
Ryan Mereantile Co. v. Great Northern 
Ry. Co., 186 F Supp 660, affirmed in 294 
F 2d 629. 


Collateral References 


Contracts€113, 114. 
17 C.J.S. Contracts §§ 200, 262. 
17 Am. Jur. 2d 545, Contracts, § 181. 


Stipulation relieving bank from, or lim- 
iting its liability for disregard of, stop- 
payment order. 1 ALR 2d 1155. 

Lease provision purporting to release 
public housing authority from liability for 
torts. 61 ALR 2d 1252. 

Provision negating implication for war- 
ranty of suitability in contract for lease 
or hire of chattels. 68 ALR 2d 863. 


(7555) Employers protected from negligence. Any contract or 


agreement entered into by any person, company, or corporation with its 
servants or employees, whereby such person, company, or corporation shall 
be released or discharged from lability or responsibility on account of 
personal injuries received by such servants or employees while in the serv- 
ice of such person, company, or corporation, by reason of the negligence 
of such person, company, or corporation, or the agents or employees there- 
of, shall be absolutely null and void. 

History: En. Sec. 2242, Civ. C. 1895; 


re-en. Sec. 5053, Rev. C. 1907; re-en. Sec. 
7555, R. C. M. 1921. 


References 
Osterholm v. Boston & Montana Consol. 
Copper & Silver Min. Co., 40 M 508, 523, 


107 P 499. 
Cross-Reference 


Contracts releasing liability for negli- 
gence void, sec. 94-1614. 
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Collateral References 


13-805 


17 C.J.S. Contracts § 262; 56 C.J.S. 


Contracts€=114; Master and Servant¢= Master and Servant §197 et seq. 


100 (1). 


13-804. 


38 Am. Jur. 649, Negligence, § 8. 


(7556) Contracts fixing damages void. Every contract by 


which the amount of damage to be paid, or other compensation to be made, 
for a breach of an obligation, is determined in anticipation thereof, is to 
that extent void, except as expressly provided in the next section. 


History: En. Sec. 2243, Civ. C. 1895; 
re-en. Sec. 5054, Rev. C. 1907; re-en. Sec. 
7556, R. C. M. 1921. Cal. Civ. C. Sec. 1670. 
Field Civ. C. Sec. 830. 


Application of Section 


Where a contract of purchase provides 
that a failure to make any deferred pay- 
ment shall work an immediate forfeiture 
of the contract, the contract, in so far as 
it provides for liquidated damages, may 
be void and of no effect under this sec- 
tion; still, in any event, the defaulting 
purchaser, in the absence of a showing on 
his part, such as would appeal. to the con- 
science of a court of equity, is not en- 
titled to a return of any part of the 
purchase price made by him, though he 
asks for it. Fratt v. Daniels-Jones Co., 47 
M 487, 496, 133 P 700. 


Exceptions—Pleading and Proof 


Since the language of this section is 
general, every contract containing a stipu- 
lation such as is denounced therein is 
prima facie void, as to the stipulation; 
therefore, when recovery is sought upon 
it, the plaintiff’s allegations and proof 
must bring it within the exception pro- 
vided in section 13-805. Clifton v. Will- 
son, 47 M 305, 312, 132 P 424. 

Where the substance of the provisions 
of Montana statutes indicating facts which 
a party seeking to recover liquidated 
damages under a construction contract 
must allege and prove were embodied by 
agreement in a construction contract 
which the United States was seeking to 
enforce, further allegations and proof 
of such facts were unnecessary. (Citing 
this section and section 13-805.) United 
States v. Grogan, 39 F Supp 819, 820. 


Purchase of Real Estate 


Even if a provision in a contract for 
the sale of real estate, that the purchaser, 
in case of his default, shall forfeit all 
advance payments, is a stipulation for 
liquidated damages within the inhibition 
of this section, this fact would not of it- 


self require that in every, or in any ease, 
the defaulting purchaser should have re- 
turn of the moneys paid by him; on the 
contrary, its effect is to leave the parties 
where they would be if no such stipulation 
had been made. Without such a stipula- 
tion the defaulting purchaser is not, in 
the absence of an equitable showing, en- 
titled to a return of any part of the 
moneys paid. Cook-Reynolds Co. v. Chip- 
man, 47 M 289, 297, 133 P 694. 


Waiver of Deficiencies 


The provision in a contract of sale of 
certain machinery, to the effect that 
twenty days’ use should constitute an ac- 
ceptance and waiver of deficiencies, is 
neither void as a stipulation for liquidated 
damages, as provided in this section, nor 
obnoxious as a restriction upon the right 
to have one’s claims adjudicated in a 
eourt of law, as provided by section 13- 
806. Best Mfg. Co. v. Hutton, 49 M 78, 
93, 141 P 653. 


Water Contract 


A contract which bound the defendant 
irrigation company to furnish to plaintiff 
a certain amount of water during a cer- 
tain season, and which provided that, if 
the company should for any reason fail 
to deliver the water, it would return to 
plaintiff the money paid by him, and 
plaintiff agreed to accept the same, and to 
release the company from any damage 
arising from such failure, fell clearly 
within the provisions of this section, and 
was void on its face to the extent of the 
liquidated damages agreed on in ease of 
a breach. Deuninck v. West Gallatin Irr. 
Co., 28 M 255, 261, 72 P 618. 


References 


Bennett Bros. Co. v. Tam, 24 M 457, 468, 
62 P 780. 


Collateral References 


Damages©—76-82. 
25 C.J.S. Damages §§ 104-111, 113 (1). 


13-805. (7557) Exception. The parties to a contract may agree therein 
upon an amount which shall be presumed to be an amount of damage sus- 
tained by a breach thereof, when, from the nature of the case, it would be 
impracticable or extremely difficult to fix the actual damage. 


13-806 


History: En. Sec. 2244, Civ. C. 1895; 
re-en. Sec. 5055, Rev. C. 1907; re-en. Sec. 
7557, R. C. M. 1921. Cal. Civ. C. Sec. 1671. 
Field Civ. C. Sec. 831. 


Pleading and Proof 


Where a suit is brought on a contract 
for the actual, and not the liquidated, 
damages, it is for the defendant to show 
by proper answer and competent proof 
that the contract for stipulated damages 
is valid under this section, and such ques- 


13-806. 
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tion cannot be presented to the court by 
demurrer to the complaint. Deuninck v. 
West Gallatin Irr. Co., 28 M 255, 261, 72 
P 618. 


References 


Clifton vy. Willson, 47 M 305, 310, 132 
P 424, , 


Collateral References 


Damages€=79 (1-5). 
25 C.J.S. Damages § 107. 


(7558) Restraints upon legal proceedings. Every stipulation 


or condition in a contract by which any party thereto is restricted from en- 
foreing his rights under the contract, by the usual proceedings in the 
ordinary tribunals, or which limits the time within which he may thus en- 


force his rights, is void. 


History: En. Sec. 2245, Civ. C. 1895; 
re-en. Sec. 5056, Rev. C. 1907; re-en. Sec. 
7558, R. C. M. 1921. Field Civ. C. Sec. 
832. 


Agreement as to Venue 


This statute is not violated by a stipu- 
lation regarding venue of an action 
brought against one in a county where 
he agreed it might be brought. Electrical 
Products Consol. v. Bodell, 1382 M 243, 
316 P 2d 788, 790, 69 ALR 2d 1318. 


Application of Section 


This section is the statement in the form 
of a statutory enactment of the common 
law as it existed in this state prior to the 
adoption of the codes in 1895. According 
thereto, a provision of a contract by 
which the construction to be placed on it 
by the agent of one of the parties should 
be final, without the right of appeal to 
the courts, is void. Wortman v. Montana 
Central Ry. Co., 22 M 266, 278, 56 P 316, 
explained in 115 F 2d 751, 754. 

This section does not apply to con- 
tracts made before its adoption. Cotter v. 
Grand Lodge A. O. U. W., 23 M 82, 90, 
57 P 650. 


Arbitration Provision 


In view of this section, submission of a 
controversy to arbitration is not required 
as a condition precedent to bringing 
action, even though the contract contains 
a clause requiring arbitration. Green v. 
Wolff, 140 M 413, 372 P 2d 427, 433. 

A provision in a contract requiring all 
“differences or controversies” arising be- 
tween the parties to be submitted to ar- 
bitration will not bar the litigation of 
such controversies when brought into 
court. School District No. 1 v. Globe & 
Republic Ins. Co., 146 M 208, 404 P 2d 889. 

Where clause in insurance contract pro- 
vided that school district was to submit 
to arbitration with insurance company 
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controversies over the “value” of de- 
stroyed property, such clause was not 
void as against publie policy, and dis- 
agreement on value of damaged school 
building should first have been arbitrated 
with the company. School District No. 1 
v. Globe & Republic Ins. Co., 146 M 208, 
404 P 2d 889. 

When an arbitration clause in an in- 
surance policy expressly or impliedly lim- 
its the time within which an appraisal 
must be made, such demand must be made 
within a reasonable time after disagree- 
ment as to the amount has arisen. School 
District No. 1 v. Globe & Republic Ins. 
Co., 146 M 208, 404 P 2d 889. 

Whether a demand for appraisal has 
been made within a reasonable time de- 
pends upon the circumstances of each 
case, although two factors have been de- 
cisive: prejudice resulting from the delay, 
and the breakdown of good-faith negotia- 
tions. School District No. 1 v. Globe & 
Republic Ins. Co., 146 M 208, 404 P 2d 
889. 


Fire Insurance Policy 


A provision in a fire insurance policy 
that no action shall be sustainable in any 
court of law or equity “unless commenced 
within twelve months after the fire” was 
void as against public policy under this 
section declaring that every stipulation or 
condition in a contract which limits the 
time within which a party may enforce 
his rights, is void. Thielbar Realties, Inc. 
v. National Union Fire Ins. Co., 91 M 525, 
533, 9 P 2d 469. 


Fraternal Benefit Insurance 


A provision in the bylaws of a fraternal 
benefit society, requiring a member claim- 
ing to be entitled to benefits, as a condi- 
tion precedent to his maintaining an ac- 
tion in the courts, to follow an elaborate 
procedure before various committees of 
the branch and supreme bodies of the 
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society in an effort to exhaust all his 
remedies therein prescribed, was invalid. 
Cacie v. Slovenska Narodna Podporna Jed- 
nota, 102 M 438, 441, 59 P 2d 910. 

The constitution of an Ohio fraternal 
benefit society which limited the time for 
bringing actions against the society would 
not govern the statute of limitations in 
view of this section. Trammel v. Brother- 
hood of Locomotive Firemen and Engine- 
men, 126 M 400, 253 P 2d 329, 334. 


“No Judgment” Clause 

A “no judgment” clause, making unin- 
sured motorist coverage inapplicable if 
the insured prosecutes his claim against 
an uninsured third party without the con- 
sent of the insurer, is void and unenforce- 
able. Dominici v. State Farm Mutual 
Automobile Ins. Co., 143 M 406, 390 P 
2d 806. 


Sale of Timber 


A provision in timber sale regulations, 


13-807. 


13-808 


made a part of contract for sale of timber 
on Indian reservation, that depreciation 
in value and quantity caused by purchas- 
er’s breach should be estimated under 
direction of officer approving the con- 
tract, was valid under this section. Pol- 
era oak) Co. v. United States, 115 F 
aI 


References 


Best Mfg. Co. v. Hutton, 49 M 78, 93, 
141 P 653. 


Collateral References 


Contracts€-127 (1-4). 
17 C.J.S. Contracts § 229 (1) et seq. 


Validity of contractual provision limit- 
ing place or court in which action may be 
brought. 56 ALR 2d 323. 

Validity of contractual provision au- 
thorizing venue of action in particular 
place, court, or country. 69 ALR 2d 1324. 


(7559) Contract in restraint of trade void. Any contract by 


which anyone is restrained from exercising a lawful profession, trade, or 
business of any kind, otherwise than is provided for by the next two sec- 


tions, is to that extent void. 


History: En. Sec. 2246, Civ. C. 1895; 
re-en. Sec. 5057, Rev. C. 1907; re-en. Sec. 
7559, R. C. M. 1921. Cal. Civ. C. Sec. 1673. 
Field Civ. C. Sec. 833. 


Application of Section 


This section is not a novel statute; 
it is but declaratory of the common law. 
Schwanekamp vy. Modern Woodmen of 
America, 44 M 526, 532, 120 P 806. 

A statute of this character refers only 
to a contract which, by its terms, re- 
strains a party to it from exercising a 
lawful business, and the breach of which 
subjects the delinquent to liability. 
Schwanekamp v. Modern Woodmen of 
America, 44 M 526, 532, 120 P 806. 


Covenant Not To Compete 


A covenant not to compete is a re- 
strictive covenant in restraint of trade, 
and is valid only if it constitutes a reason- 
able restriction on the freedom to do 
business within the provisions of sections 
13-808 and 13-809. Jenson v. Olson, 144 
M 224, 395 P 2d 465, 467. 


iS Fraternal Benefit Insurance 


A elause in the contract of insurance 
entered into between a member of a fra- 
ternal society and the association, that 
the certificate of insurance should be void 


13-808. 


if the insured engaged in the sale of 
intoxicating liquor in any capacity, is not 
in violation of the provisions of this sec- 
tion. Schwanekamp v. Modern Woodmen 
of America, 44 M 526, 532, 120 P 806. 


Marketing Contract 


Plaintiffs in an action seeking the for- 
feiture of an oil and gas lease, on the 
ground, among others, that the lessee 
failed to fulfill the provision of the lease 
making it its duty to market the gas 
found, could properly urge that a contract 
entered into by the lessee with a natural 
gas company under which the former 
bound itself not to sell gas to others with- 
in a certain market, was invalid as 
creating a monopoly contrary to the pro- 
visions of section 20, article XV of the 
constitution, and this section and section 
94-1104. Stranahan v. Independent Nat- 
ural Gas Co., 98 M 597, 609, 41 P 2d 39. 


References 


Wylie v. Wylie Permanent Camping Co., 
57 M 115, 118, 187 P 279. 


Collateral References 

Contracts€-116 (1) et seq. 

17 C.J.S. Contracts § 238. 

36 Am. Jur. 497, Monopolies, Combina- 
tions, and Restraints of Trade, § 16 et seq. 


(7560) Exception in favor of sale of good will. One who sells 


the good will of a business may agree with the buyer to refrain from carry- 
ing on a similar business within a specified county, city, or part thereof, so 
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CONTRACTS 


long as the buyer, or any person deriving title to the good will from him, 


carries on a like business therein. 


History: En. Sec. 2247, Civ. C. 1895; 
re-en. Sec. 5058, Rev. C. 1907; re-en. Sec. 
7560, R. C. M. 1921. Cal. Civ. C. Sec. 1674. 
Field Civ. C. Sec. 834. 


Breach by Seller 


Where buyer broke contract by failing 
to make agreed payments for exclusive 
business rights in a territory and seller 
entered the territory after buyer’s breach 
but in violation of the agreement, buyer 
was then entitled to a setoff of the amount 
of profit which seller took from the re- 
stricted territory when seller brought ac- 
tion on the full amount of the contract. 
Leiman-Seott, Inc. v. Holmes, 142 M 58, 
381 P 2d 489. 


Good Will in General 

It would seem that a stockholder has 
no interest in the good will of his corpora- 
tion which he can sell. Wylie v. Wylie 
Permanent Camping Co., 57 M 115, 187 
P2279. 

Good will is an incident to and in- 
herent in the business to which it at- 
taches. Wylie v. Wylie Permanent Camp- 
ing Co., 57 M 115, 187 P 279. 

The good will of a corporation is an 


13-809. 


intangible asset dependent on the corpo- 
rate existence; it constitutes an element 
of value in connection with, but not apart 
from the corporation and its business. 
Wylie v. Wylie Permanent Camping Co., 
57 M 115, 187 P 279. 


Restrictive Covenant Not To Compete 


Covenant between partners, dissolving 
dairy products partnership, one taking re- 
tail business, the other the wholesale 
business, which was to last for nine years 
and was to be confined to city where 
partnership had been conducted, was 
valid under this section and _ sections 
13-807 and 13-809 as a restrictive cove- 
nant not to compete. Jenson v. Olson, 
144 M 224, 395 P 2d 465, 467. 


Collateral References 


Good Will¢=5. 
38 C.J.S. Good Will § 7. 


Contract by seller of business not to 
compete as affecting his lease of other 
property in restricted area to one who he 
knows will compete with purchaser. 14 
ALR 2d 1333. 


(7561) Exception in favor of partnership agreements. Partners 


may, upon or in anticipation of a dissolution of the partnership, agree that 
none of them will carry on a similar business within the same city or town 
where the partnership business has been transacted, or within a specified 


part thereof. 


History: En. Sec. 2248, Civ. C. 1895; 
re-en. Sec. 5059, Rev. C. 1907; re-en. Sec. 
7561, R. C. M. 1921. Cal. Civ. C. Sec. 1675. 
Field Civ. C. Sec. 835. 


Restrictive Covenant Not To Compete 


Covenant between partner, dissolving 
dairy products partnership, one taking re- 
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tail business, the other the wholesale busi- 
ness, which was to last for nine years and 
was to be confined to city where partner- 
ship had been conducted, was valid un- 
der this section and sections 13-807 and 
13-808 as a restrictive covenant not to 
compete. Jenson v. Olson, 144 M 224, 395 
P 2d 465, 467. 


(7562) Contract in restraint of marriage void. Every contract 


in restraint of the marriage of any person, other than a minor, is void. 


History: En. Sec. 2249, Civ. C. 1895; 
re-en. Sec. 5060, Rev. C. 1907; re-en. Sec. 
7562, R. C. M. 1921. Cal. Civ. C. Sec. 1676. 
Field Civ. C. Sec. 836. 


Operation and Effect 


A contract in restraint of marriage of 
any person other than a minor is void un- 
der this section. Security State Bank v. 
McIntyre, 71 M 186, 202, 228 P 618. 


13-811. (7562.1) 


Collateral References 


Contracts€-111. 
17 C.J.S. Contracts § 233. 


Conditions, conditional limitations, or 
contracts in restraint of marriage. 122 
ALR 7. 


Agreements concerning confession of judgment, 


acceptance of service, entry of default in contract to pay money are void 
and illegal. No contract in writing by which any promise to pay money is 
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created, shall contain any provision either (a) empowering any person to 
enter judgment by confession against any party to the contract, or (b) 
empowering any person as the agent of any party to the contract to either 
confess judgment, accept service of process or consent on behalf of such 
party to the entry of his default in any proceeding in court upon such 
contract. The term “contract” as herein used shall include all writings 
executed contemporaneously with and constituting a part of the same 
transaction, and whether such writings be negotiable or nonnegotiable in 
form. Every such provision in any such contract shall be illegal and void 
and shall be unenforceable in the courts of this state against any party to 
such contract. 
History: En. Sec. 1, Ch. 197, L. 1935. Collateral References 


Judgment@—29, 30, 45. 
49 C.J.S. Judgments §§ 146, 147, 153. 


CHAPTER 9 
EXTINCTION OF CONTRACTS—RESCISSION—ALTERATION—CANCELLATION 


Section 13-901. Contracts—how extinguished. 
13-902. Rescission extinguishes contract. 
13-903. When party may rescind. 
13-904. When stipulations against right to rescind do not defeat it. 
13-905. Rescission—how effected. 
13-906. Alteration of verbal contract. 
13-907. Written contracts—how modified. 
13-908. Extinction by cancellation, etc. 
13-909. Extinction by intentional destruction, cancellation or alteration. 
13-910. Alteration of duplicate, not to prejudice. 


18-901. (7563) Contracts—how extinguished. A contract may be ex- 
tinguished in like manner with any other obligation, and also in the man- 
ner prescribed by this chapter. 


History: En. Sec. 2260, Civ. C. 1895; by mutual consent, the parties to a con- 
re-en. Sec. 5061, Rev. C. 1907; re-en. Sec. tract may terminate the contract and all 
7563, R. C. M. 1921. Cal. Civ. C. Sec. 1682. obligations thereunder. Edwards v. Muri, 

73 M 339, 346, 237 P 209. 

Cross-References 


Damages for breach of contract, sec. References 

17-301. Kester v. Nelson, 92 M 69, 73, 10 P 2d 
Revision and rescission, secs. 17-901 to 379. 

17-907. 


Collateral References 

Mutual Consent of Parties Contracts€=215, 249, 318. 

This section provides that a contract 17A C.J.S. Contracts §§ 385, 387, 410. 
may be extinguished in like manner with 17 Am. Jur. 2d 924, Contracts, § 458 
any other obligation and also in the et seq. 
manner prescribed by this chapter. Thus, 


13-902. (7564) Rescission extinguishes contract. A contract is extin- 
guished by its rescission. 


History: En. Sec. 2270, Civ. ©. 1895; References 
re-en. Sec. 5062, Rev. C. 1907; re-en. Sec. Turk v. Rudman, 42 M 1, 16, 111 P 
7564, R. C. M. 1921. Cal. Civ. C. Sec. 1688; 739; Doornbos v. Thomas, 50 M 370, 379, 
see also Secs. 3406-3408. Field Civ. C. 147 P 277; Advance-Rumely Threshing Co, 


Sec. 838. v. Terpening, 58 M 507, 512, 193 P 752 
; etn v. Ruekman, 72 M 147, 156, 
Cross-Reference 232 P 180. 


Rescission of written contract, secs. 17- 
905 to 17-907. 
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Collateral References 17A C.J.S. Contracts §§ 387, 440. 
Contracts€=249, 274. 17 Am. Jur. 2d 951, Contracts, § 482. 


13-903." (7565) When party may rescind. A party to a contract may 
rescind the same in the following cases only: 

1. If the consent of the party rescinding, or of any party jointly con- 
tracting with him was given by mistake, or obtained through duress, 
menace, fraud, or undue influence, exercised by or with the connivance of 
the party as to whom he rescinds, or of any other party to the contract 
jointly interested with such party ; 

2. If, through the fault of the party as to whom he rescinds, the con- 
sideration for his obligation fails, in whole or in part; 

3. If£such consideration becomes entirely void from any cause; 

4. If such consideration, before it is rendered to him, fails in a material 
respect, from any cause; or, 

5. By consent of all the other parties. 

History: En. Sec. 2271, Civ. C. 1895; Election of Remedies 


re-en. Sec. 5063, Rev. C. 1907; re-en. Sec. Where a contract for the purchase of 
7565, R. C. M. 1921. Cal. Civ. C. Sec. 1689. Jand was procured through false repre- 
Field Civ. C. Sec. 839. sentations whereby the vendee has been 
deceived and defrauded, he has an elec- 
Cross-References tion of remedies: he may stand upon the 
Insane persons, disaffirmance, secs. 64- contract and sue for damages, or rescind 
108 to 64-112. the contract, but cannot pursue both. 
Minors, disaffirmance, secs. 64-106 to 64- Smith v. Christe, 60 M 604, 201 P 1011. 
109. Neither the remedy afforded by this 


a : section, giving-a party to a contract the 
_ Defective Title As Grounds for Rescis- right to ire ae us we ground of fraud, 
ae among others, nor that granted by section 
The purchaser under an executory land 17-901, under which he may have the con- 
contract is not entitled to rescind on the tract reformed on the same ground, is ex- 
ground of failure of title in the vendor so elusive, each being independent of the 
long as the latter is not in default. Wilson other; hence the defrauded party may 
v. Coreoran, 73 M 529, 582, 237 P 521. elect to pursue either remedy. Campana 
One may in good faith lawfully con-  v. Dobry, 69 M 240, 244, 245, 221 P 540. 
tract. to sell land to which he has not ; J : 
perfect or any title, and the fact that his Failure of Consideration 
title is imperfect does not authorize the Subdivision 4 of this section, authoriz- 
purchaser to rescind the contract; but ing rescission if consideration for the con- 
if at the time he is required to make _ tract fails in a material respect from any 
conveyance the vendor is ready, able and eause, applies only to executory, not exe- 
willing to convey the title he contracted cuted, contracts, i. e., where there has 
to convey, he is not in default. Wilson v. been a change in the situation causing 
Corcoran, 73 M 529, 532, 237 P 521. the consideration to fail between the time 
er Pee F of its making and its execution. Simeon 
Distinction between Cancellation and | Klenze, 66 M 341, 343, 213 P 440. 
Rescission The buyer of a promissory note secured 
Where purchaser of land under a con- by mortgages on real and personal prop- 
tract of sale failed to pay installments as_ erty, subject to prior liens which were 
they became due, the vendor, seeking can- foreclosed by their holders, rendering the 
cellation of contract as a cloud upon his_ security valueless but through no fault 
title, was not required to allege in his of the seller of the note, had no cause of 
complaint that he had restored, or offered action for rescission (no fraud or deceit 
to restore, partial payments theretofore having been practiced upon him) under 
made as he would have been compelled any of the provisions of this section. 
to do in an action to rescind the contract. Simeon v. Klenze, 66 M 341, 343, 213 P 
Suburban Homes Co. v. North, 50 M 108, 440. 


114, 145 P 2. See also Osearson v. Grain A buyer cannot rescind a sale of per- 
Growers Assn., Inc., 84 M 521, 531, 277 sonal property on the ground of failure 
P 14. of consideration until he has been dis- 


turbed in his possession or otherwise 
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suffered damages. Courtney v. Gordon, 
74 M 408, 416, 241 P 233. 

Where the buyer and the seller, an ad- 
ministrator, were of the opinion that the 
realty in question belonged to the latter’s 
decedent, the court mistakenly ordering 
and approving the sale, and the buyer had 
made part payment and executed a note 
for the balance due, there was such a 
mutual mistake and a failure of consid- 
eration as justified a rescission of the 
contract under this section. Rinio v. Kes- 
ter, 99 M 1, 7, 41 P 2d 405. 

Chattel mortgages given for the pur- 
chase of an automobile were without con- 
sideration where vendor failed to register 
transfer under section 53-109 which was 
necessary to pass title to the buyer. Son- 
nek v. Universal C. I. T. Credit Corp., 140 
M 503, 374 P 2d 105, 108, explained in 
142 M 155, 162, 382 P 2d 174. 


Fraud 


If false representations were held out to 
plaintiff as an inducement for the execu- 
tion of notes in payment of a subscription 
for corporate stock upon which it acted, 
the obligation becomes a nullity, and the 
subseriber may rescind. Equity Co-opera- 
tive Assn. v. Milling Co., 63 M 26, 36, 206 
P 349. 

Where defendant, in an action to recov- 
er the purchase price of personal property, 
in his answer pleaded that the representa- 
tion of plaintiff that he had title to the 
property was false, but did not allege that 
plaintiff knew it to be false, that it was 
made in a manner not warranted by the 
information possessed by the seller, that 
it was made with intent to deceive, that 
the buyer believed it to be true or relied 
upon it, that he was deceived by it and 
misled to his prejudice, the pleading was 
insufficient to warrant rescission of the 
contract on the ground of fraud. Courtney 
v. Gordon, 74 M 408, 416, 241 P 233. 

The purchaser of an automobile was en- 
titled to rescind chattel mortgages given 
for purchase of the car where it was mis- 
represented by the seller and the seller 
and the assignee of the chattel mortgages 
failed to pass title to the buyer. Sonnek 
v. Universal C. I. T. Credit Corp., 140 M 
503, 374 P 2d 105, 108, explained in 142 M 
155, 162, 382 P 2d 174. 


Misrepresentations 


A misrepresentation made by the owner 
of a ranch to its purchaser that a barn, 
and a spring in close proximity thereto, 
inclosed with a fence were a part of the 
property sold, was material, and sufficient 
ground for rescission. Fontaine v. Lyng, 
61 M 590, 202 P 1112, distinguished in 
86 M 435, 440, 284 P 147. 


Mutual Consent 
The parties to an executory contract of 
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sale of real property may terminate it by 
mutual consent independently of any pro- 
vision in the contract permitting them to 
do so; hence an allegation in defendant’s 
answer to a complaint for the specific per- 
formance of the contract that plaintiff 
had informed him that if the abstract 
furnished was not satisfactory the deal 
would be ealled off, and that he accepted 
the offer to terminate the contract, was 
sufficient to show a mutual rescission of 
the contract, a good defense, and was 
proof against a general demurrer and mo- 
tion to strike. Ogg v. Herman, 71 M 10, 
20, 227 P 476. 


Oral Cancellation 


A written contract may be canceled by 
mutual consent, and such cancellation may 
be oral. West River Equipment Co. v. 
Holzworth Constr. Co., 134 M 582, 335 
P 2d 298. 


Oral Termination 


A written lease for term of years may 
be terminated by an oral agreement pro- 
vided the conduct of the parties is con- 
sistent with such an agreement. Rodgers 
v. Saunders, 144 M 424, 396 P 2d 817. 


Partial Failure of Consideration 


Partial failure of the consideration of 
a contract, though ground for rescission, 
does not support a plea of entire failure 
thereof; therefore evidence, in an action 
by a chattel mortgagor to enjoin the sale 
of sheep under a mortgage given to secure 
the rental of a tract of grazing land com- 
prising 800 aeres, that defendant lessors 
were unable to deliver possession of 320 
acres thereof, held by another under a 
prior lease, was insufficient to support an 
allegation of entire failure of considera- 
tion for the contract of lease. Nelson v. 
Davenport, 86 M 1, 9, 281 P 537. 


Party Seeking Rescission Must Be Free 
from Fault 


This section authorizing rescission of a 
eontract for failure of consideration con- 
templates that the party seeking rescis- 
sion must himself be free from fault; 
where it appeared that the buyer of auto- 
mobiles, under his contract was given the 
option to fix the time of delivery at “buy- 
er’s option when possible,’ but did not 
exercise the option until it was impossible 
for the seller to make delivery of the 
model specified, he could not make his 
own neglect the basis for rescission, and 
judgment in his favor was reversed. Polich 
Trading Co. v. Billings Hudson Terra- 
plane Co., 114 M 446, 450, 137 P 2d 661. 


Rescission in General 


Under this section and section 13-905, a 
complainant undertaking to rescind a con- 
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tract of purchase of stock, under which 
he paid certain money, and demanding a 
return of the money, is not entitled to 
rescission, where the existence of none of 
the grounds of rescission is shown, and 
complainant has not complied with the 
prescribed rules governing rescission. Cot- 
ter v. Butte & Ruby Valley Smelting Co., 
31 M 129, 134, 77 P 509. 

A rescission is available where a con- 
tract has been made and the consent of 
the party seeking it actually had,. but 
given by mistake or obtained through 
duress, menace, fraud, or undue influence. 
Michalsky v. Centennial Brewing Co., 48 
M 1, 9, 134 P 307. 


Rescission of Partnership Agreement 
Barred by Laches 

Rescission of a partnership agreement 
lies under this section where consideration 
fails, but where there was no such failure 
upon creation of the relationship, but mere 
breaches in manner of operation after the 
relationship was established, it may not 
be resorted to; where defendant refused 
for several years to deliver to the partner- 
ship two pairs of foxes as part of the con- 
sideration to be furnished by him, plain- 
tiff’s complaint impliedly shows on its 
face, laches, and plaintiff’s choice to affirm 
the agreement instead of promptly re- 
scinding it, hence subject to general de- 
murrer. Lommasson y. Hall, 111 M 142, 
149, 106 P 2d 1089. 


Written Cancellation 

If the prior written contract effected a 
change in ownership of goods, an agree- 
ment to rescind must be in writing to 
comply with the statute of frauds. West 
River Equipment Co. v. Holzworth Constr. 
Co., 184 M 582, 335 P 2d 298. 
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Written Contract Rescinded by Oral 
Consent 


Under this section, rescission of a con- 
tract may be had by mutual consent, and 
a written contract may be rescinded by 
mutual consent not expressed in writing. 
Barnard-Curtiss Co. v. Maehl, 117 F 2d 
igo le 


References 


Turk v. Rudman, 42-M 1, 16, 111 P 739; 
Post v. Liberty, 45 M 1, 14, 121 P 475; 
Brundy v. Canby, 50 M 454, 472, 148 P 
315; Koch v. Rhodes, 57 M 447, 188 P 
933; Bump v. Geddes, 70 M 425, 431, 226 
P 512; Dyk v. Buell Land Co., 70 M 
557, 567, 227 P 71; Edwards v. Muri, 73 
M 339, 346, 237 P 209; Fleming v. Con- 
solidated Motor Sales Co., 74 M 245, 261, 
240 P 376; Advance-Rumely Thresher Co., 
Ine. v. Wenholz, 80 M 82, 93, 258 P 1085; 
Downs v. Nihill, 87 M 145, 151, 286 P 
410; Kester v. Nelson, 92 M 69, 73, 10 P 
2d 379; Federal Deposit Ins. Corp. v. 
Peterson, 104 M 447, 453, 67 P 2d 305; 
Safeco Ins. Co. of America v. North- 
western Mutual Ins. Co., 142 M 155, 382 
P 2d 174: 


Collateral References 


Contracts€=258-261 (1-7). 
17A C.J.S. Contracts §§ 417, 418 (1-3), 
420, 422 (1). 


Rights and remedies of bidder for pub- 
lie contract who has not entered into a 
contract, where bid was based on his own 
mistake of fact or that of his employee. 
52 ALR 2d 792. 

Relief on ground of fraud, from agree- 
ment relating to salary of partner. 66 
ALR 2d 1041. 

Entire or partial recovery back by em- 
ployer of compensation paid to employee 
as result of mistake or the employee’s 
fraud. 88 ALR 2d 1449. 


(7566) When stipulations against right to rescind do not de- 


feat it. A stipulation that errors of description shall not avoid a contract, or 
shall be the subject of compensation, or both, does not take away the right 
of rescission for fraud, nor for mistake, where such mistake is in a matter 
essential to the inducement of the contract, and is not capable of exact and 
entire compensation. 


History: En. Sec. 2272, Civ. C. 1895; 
re-en. Sec. 5064, Rev. C. 1907; re-en. Sec. 
7566, R. C. M. 1921. Cal. Civ. C. Sec. 1690. 
Field Civ. C. Sec. 840. 


Collateral References 


Contracts€=249, 
17A C.J.S. Contracts § 413. 


13-905. (7567) Rescission—how effected. Rescission, when not effected 
by consent, can be accomplished only by the use on the part of the party 
rescinding, of reasonable diligence to comply with the following rules: 


1. He must rescind promptly, upon discovering the facts which entitle 
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him to rescind, if he is free from duress, menace, undue influence, or dis- 
ability, and is aware of his right to rescind; and, 

2. He must restore to the other party everything of value which he 
has received from him under the contract, or must offer to restore the 
same, upon condition that such party shall do likewise, unless the latter is 


unable or positively refuses to do so. 


History: En. Sec. 2273, Civ. C. 1895; 
re-en. Sec. 5065, Rev. C. 1907; re-en. Sec. 
7567, R. C. M. 1921. Cal. Civ. C. Sec. 1691. 
Field Civ. C. Sec. 841. 


Divisible Contract Susceptible of Par- 
tial Rescission 


A contract for installation of furnace, 
pipes, air ducts, ete., was a divisible one 
and susceptible of partial rescission, and 
court erred in ruling that the contract 
was indivisible, and in failing to restore 
every part, the purchaser failed in his 
attempted rescission and was therefore 
liable for the balance due on the plant. 
O’Keefe v. Routledge, 110 M 138, 148, 103 
P 2d 307, 148 ALR 409. 


Duty of Party Rescinding To Act 
Promptly 


One who bought what at the time he 
deemed a right to make immediate home- 
stead entry of public land, but which sub- 
sequently proved to be no more than a 
possessory right on unsurveyed land, and 
with such knowledge entered the land as 
a homestead when declared open to set- 
tlement, made two partial payments under 
his agreement, and then, after expiration 
of two years, brought an action to rescind 
and recover back his payments, was not 
entitled to prevail. Hills v. Johnson, 52 
M 65, 67, 156 P 122. 


Rescission of a partnership agreement 
lies where consideration fails, but where 
there was no such failure upon creation 
of the relationship, but mere breaches in 
manner of operation after the relationship 
was established, it may not be resorted 
to; where defendant refused for several 
years to deliver to the partnership two 
pairs of foxes as part of the consideration 
to be furnished by him, for propagating 
silver foxes, plaintiff’s complaint impliedly 
shows on its face, laches, and plaintiff 
chose to affirm the agreement instead of 
promptly rescinding it, hence subject to 
general demurrer. Lommasson v. Hall, 111 
M 142, 151, 106 P 2d 1089. 


Duty of Party Rescinding To Act 
Promptly—Discovery of Facts 


To authorize the rescission of a contract 
of purchase, the buyer must, upon the dis- 
covery of facts authorizing a rescission, 
act promptly; the question of promptness 
is one for the jury. Hillman v. Luzon 
Cafe Co., 49 M 180, 188, 142 P 641. 


Mistakes of law and mistakes of fact 
are, as possible bases for rescission, in 
pari materia; there is not, either as to the 
duty of discovery or the time of commenc- 
ing suit, any distinction between them. 
Brundy v. Canby, 50 M 454, 474, 148 P 
315. 

As to either a mistake of law or a 
mistake of fact, laches may arise from a 
culpable neglect to discover, but a court 
is not required to impute laches from a 
delay in discovery for a period of less 
than nine months, merely because the 
mistake is one of law. Brundy v. Canby, 
50 M 454, 474, 148 P 315. 

Whether a case is or is not one of 
laches depends upon the circumstances af- 
fecting the party who seeks relief as well 
as the party against whom relief is 
sought; where the circumstances are such 
as to exeuse a failure to discover, where 
also the situation of the parties has not 
changed, no occasion is offered to apply 
the doctrine of laches. Brundy v. Canby, 
50 M 454, 474, 148 P 315. 


The prompt action required by this 
section is after discovery. Brundy v. Can- 
by, 50 M 454, 474, 148 P 315. 


Duty of Party Rescinding To Act 
Promptly—Fraud 


The right to set aside a deed to mining 
property on the ground of fraud may be 
barred by laches in prosecuting a suit 
therefor, notwithstanding the plaintiffs 
reside in a foreign country and are igno- 
rant of our language and institutions. 
Streicher v. Murray, 36 M 45, 59, 92 P 
36. 


Where the plaintiff seeks to rescind a 
contract on the ground of fraud, the 
defendant is entitled to know when he 
discovered the facts constituting the 
fraud; a just ground for rescission may be 
lost by laches. Ott v. Pace, 43 M 82, 89, 
115 P 37. 


Where a vendee deems himself entitled 
to rescission of a land contract on the 
ground of fraud, he must, under this sec- 
tion, act promptly upon discovery of the 
facts constituting fraud; if he had infor- 
mation of the facts, no matter from 
what source received, which, if pursued, 
would have resulted in knowledge, it will 
be held the equivalent of knowledge, and 
failure to act thereon constitutes laches 
fatal to the action. Lasby v. Burgess, 88 
M 49, 289 P 1028. 
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Duty of Party Rescinding to Restore 
Property 

A person injured by the fraudulent 
acts of another may elect to rescind or 
may affirm the transaction and sue for 
damages. In order to state a cause of 
action for rescission, it is necessary for 
the complaining party to allege that he 
has restored to the other party every- 
thing of value which was received under 
the contract, or that he has offered to 
make restitution upon condition that the 
offending party do likewise, unless it is 
made to appear that the latter is unable 
or positively refuses to do so. Como Or- 
chard Land Co. v. Markham, 54 M 488, 
442, 171 P 274. 

Under this section, one desiring to re- 
secind a contract must act promptly upon 
discovery of the facts which entitle him 
to rescind and he is aware of his right 
to rescind, and restore or offer to restore, 
to the other party everything of value 
which he has received from him under 
the contract. Smith v. Christe, 60 M 604, 
607, 201 P 1011. See also Rowe v. Emer- 
son-Brantingham Implement Co., 61 M 73, 
81, 201 P 316; Edwards v. Muri, 73 M 
339, 347, 237 P 209; St. Onge v. Blakely, 
76 M 1, 13, 245 P 532; Williams v. Icfner, 
89 M 361, 374, 297 P 492; Beebe v. James, 
91 M 403, 415, 8 P 2d 803; Silfvast v. 
Asplund, 93 M 584, 599, 20 P 2d 631. 


Pleading 


Where one party to a contract is seck- 
ing its rescission, he must act promptly 
upon discovering the facts that cntitle 
him to rescind; hence, if he seeks to re- 
scind on the ground of fraud, he must 
act with reasonable promptness after dis- 
covering the fraud, and his complaint 
should show when the discovery was 
made; otherwise, it is vulnerable to a 
special demurrer on the ground of being 
ambiguous, unintelligible, and uncertain. 
Ott v. Pace, 43 M 82, 89, 115 P 37. 


Where, in a suit to rescind a contract 
for the sale of real estate, the merits of 
the controversy were tried, plaintiffs in- 
troducing evidence that they had restored 
to defendants everything received from 
the latter under the contract, though the 
complaint failed to allege that plaintiffs 
had placed defendants in statu quo, as re- 
quired by this section, the pleading will, 
on appeal, be treated as amended in this 
a Post v. Liberty, 45 M 1, 17, 121 


The rules prescribed by this section, 
touching rescission, are inapplicable to an 
action to enforce an immediate forfeiture 
of a contract of purchase for the vendee’s 
failure to make any deferred payment, 
where the contract provides that such 
failure shall work an immediate forfei- 
ture; hence, it is not necessary for the 
complaint, in such last-named action, to 
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set out facts sufficient to constitute a 
cause of action for the rescission of a 
eontract. Fratt v. Daniels-Jones Co., 47 
M 487, 495, 133 P 700. 


Restoration Such as Is Reasonably Pos- 
sible 

The object of this section and section 
17-907, requiring one rescinding a contract 
to make compensation or restoration is to 
place the other party in statu quo, i. e., to 
place him in the same position he was in 
at the time of the execution of the con- 
tract, but absolute and literal restoration 
is not required, it being sufficient if the 
restoration be such as is reasonably pos- 
sible or as may be demanded by the equi- 
ties of the ease. O’Keefe v. Routledge, 110 
M 1388, 146, 103 P 2d 307, 148 ALR 409. 


Waiver of Right To Rescind 


By continuing in possession of ranch 
property for more than five months after 
commencement of suit to rescind, the ven- 
dee waived his right of rescission under 
this section, making it incumbent upon a 
party desiring to rescind to tender back 
possession and to keep the tender good by 
removal from the premises. Fontaine y. 
Lyng, 61 M 590, 596, 202 P 1112. See also 
Beebe v. James, 91 M 403, 415, 8 P 2d 803. 


While a party seeking to avoid a con- 
tract on the ground of the fraud must 
rescind promptly on discovery of the 
fraud or he will be deemed to have rati- 
fied it and waived his right to rescind, 
where the purchasers of farm machinery 
soon after discovery of defects notified 
the scller and were repeatedly assured 
that they would be remedied but without 
result, the delay in rescinding, caused by 
such promises, was justified and did not 
amount to a waiver of their right to re- 
scind. Advance-Rumely Thresher Co., Ine. 
v. Wenholz, 80 M 82, 95, 258 P 1085. 


Right to rescind a land contract on the 
ground of breach by the vendor for fail- 
ure to deposit in escrow state land eertifi- 
cates at a certain time, was waived by 
the purchaser by remaining in possession 
some six years after breach and doing no 
more than insisting from time to time 
that the vendor make the deposit. Fried- 
mag v. Cobb, 84 M 238, 246, 275 P 

67. 


When Restoration Is Unnecessary 


The requirement of this section that be- 
fore a party can rescind a contract he 
must restore, or offer to restore, to the 
other party everything of value received 
under it, was sufficiently met by an alle- 
gation in a taxpayer’s complaint that 
articles purchased under a fraudulent con- 
tract by defendant school trustees were 
in the school building and could be re- 
stored to the seller by the court’s decree, 
the rule being that where restoration has 
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been rendered impossible through no fault 
of plaintiff he may have relief, particu- 
larly if the court by its decree is able to 
bring about restoration. School District 
No. 2 v. Richards, 62 M 141, 147, 205 P 
206. 

Under this section, one seeking rescis- 
sion of a contract must restore or offer to 
restore to defendant everything of value 
received under it on condition that the 
latter shall do likewise. Where plaintiff’s 
tender was refused and defendant threat- 
ened to declare a forfeiture unless the 
balance due was paid, it appearing fur- 
ther that defendant was without right to 
sell the property involved, it may not be 
said that plaintiff by remaining in posses- 
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sion, waived his right to rescission. Rinio 
v. Kester, 99 M 1, 8, 41 P 2d 405. 
References 


Cotter v. Butte & Ruby Valley Smelting 
Co., 31 M 129, 134, 77 P 509; Turk v. 


Rudman, 42 M 1, 16, 111 P 739; Dyk v. 


Buell Land Co., 70 M 557, 567, 227 P 71; 
Stanton v. Occidental Life Ins. Co., 81 M 
44, 66, 261 P 620; Kester v. Nelson, 92 M 
69, 73, 10 P 2d 379; Thompson v. Lincoln 
AE aye Ins. Co., 110 M 521, 526, 105 P 


Collateral References 


Contracts€—266 (1), 270 (1). 
17A C.J.S. Contracts §§ 436-439. 


(7568) Alteration of verbal contract. A contract not in writing 


may be altered in any respect by consent of the parties in writing, without 
a new consideration, and is extinguished thereby to the extent of the new 


alteration. 


History: En. Sec. 2280, Civ. C. 1895; 
re-en. Sec. 5066, Rev. C. 1907; re-en. Sec. 
7568, R. C. M. 1921. Cal. Civ. C. Sec. 1697. 
Based on Field Civ. C. Sec. 842. 
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References 


Kester v. Nelson, 92 M 69, 73, 10 P 2d 
BYR 


Collateral References 


Contracts€—236-246. 
17A C.J.S. Contracts §§ 373 et seq., 394. 


(7569) Written contracts—how modified. A contract in writ- 


ing may be altered by a contract in writing, or by an executed oral 


agreement, and not otherwise. 


History: Hn. Sec. 2281, Civ. C. 1895; 
re-en. Sec. 5067, Rev. ©. 1907; re-en. Sec. 
7569, R. ©. M. 1921. Cal. Civ. C. Sec. 1698. 


Acceleration Agreement 


Plaintiff, subcontractor, a bridge con- 
struction specialist, under road construc- 
tion project, was entitled to part of ac- 
celeration payment under prime contract 
pursuant to agreement, where written 
contract was orally modified to provide 
for acceleration of certain items of work 
by plaintiff and for payment of additional 
sums to him; there was consideration 
for the modification; and such work was 
performed by plaintiff. Dalakow v. Geery, 
132 M 457, 318 P 2d 253, 256. 


Application of Section 


This section applies to all written con- 
tracts and not only to those which are 
required to be in writing by the statute 
of frauds. Fiers v. Jacobson, 123 M 242, 
211 P 2d 968, 970. 


Complete, Not Partial Execution of 
Oral Agreement Necessary 


To bring about a modification or altera- 
tion of a written contract by an executed 
oral agreement, under this section, or to 
make parol evidence of such modification 
admissible there must have been a com- 
plete, not partial, execution of the obliga- 


tions of both parties. Continental Oil Co. 
v. Bell, 94 M 123, 129, 21 P 2d 65. 

An oral agreement altering a written 
agreement is not an “executed oral agree- 
ment,” within statute authorizing modifi- 
cation of a written contract by an exe- 
cuted oral agreement unless its terms have 
been fully performed, and performance on 
one side is not sufficient. Ikovich v. Silver 
Bow Motor Car Co., 117 M 268, 274, 157 P 
2d 785. 

An “executed contract” is one where 
nothing remains to be done by either 
party, while an “executory contract” is 
one in which a party binds himself to do 
or not to do a particular thing in the 
future. Bauer v. Monroe, 117 M 306, 317, 
158 P 2d 485. 

A contract to sell land is an “executory 
contract” until the conveyance is made. 
Bauer v. Monroe, 117 M 306, 317, 158 P 
2d 485. 


Contract for Deed 


The parties to an agreement may abro- 
gate it by a subsequent one, and therefore 
may in a deed agree that it shall run to 
the purchaser “and wife” though in a 
bond for the deed it was provided that it 
should run to the purchaser alone. Humble 
v. St. John, 72 M 519, 526, 234 P 475. 

Where a formal written contract for 
deed had been entered into, an alleged 
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oral agreement of the vendor to give the 
purchaser a deed if he would, among other 
things, give the vendor a home, was an 
“executory contract” and was ineffectual 
to alter the written contract. Bauer v. 
Monroe, 117 M 306, 313, 158 P 2d 485. 


Exception To Establish Fraud 


In an action by the payees against the 
makers for the balance due on a renewal 
note, where there was fraud and partial 
failure of consideration and one of the 
makers testified that he did not know how 
to figure interest, the makers were not 
precluded from showing that the contract 
was different from what the writing 
showed it to be. Jensen v. Franklin, 135 
M 341, 340 P 2d 832. 


Executed Oral Agreement Must Be 
Pleaded 


Where plaintiff in an action on a writ- 
ten contract relies upon an alteration 
thereof by a subsequent executed oral 
agreement, he must plead it; in the ab- 
sence of such a pleading, testimony of the 
alteration is inadmissible. Hunt v. S Y 
Cattle Co., 75 M 594, 603, 244 P 480. 


Extension of Due Date by Executed 
Oral Agreement—Authority of Agent To 
Agree to Extension Need Not Be in Writ- 
ing 

Where the due dates of chattel mort- 
gage notes were extended two years by 
oral agreement between the maker and 
the agent of the payee, which agreement 
was at once fully executed by payment 
of a consideration for the extension, it 
was not necessary that the authority of 
the agent to act should have been in 
writing; the oral agreement having been 
fully executed, it was valid though not in 
writing (this section) and therefore the 
authority of the agent was likewise not 
to be required to be in writing. Griffiths 
v. Thrasher, 95 M 210, 221, 26 P 2d 995. 


Extension of Time for Payment 


Where the lessor of oil and gas lands, 
before default by the lessee orally agreed 
to an extension of the time within which 
the latter was required to make payment 
under the contract, and the lessee re- 
mained in possession of and exercised 
dominion over the property thereafter 
with the consent of the lessor, the written 
contract became modified by an executed 
oral agreement. Griffith v. Cedar Creek Oil 
& Gas Co., 91 M 553, 559, 8 P 2d 1071. 

Where escrow agreement in connection 
with sale of land required $700 to be paid 
by a certain date oral evidence could not 
be received to show that there had been 
an extension of time. Herman v. Herman, 
123 M 39, 207 P 2d 1155, 1157. 


Oral Termination 
A written lease for term of years may 
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be terminated by an oral agreement pro- 
vided the conduct of the parties is con- 
sistent with such an agreement. Rodgers 
v. Saunders, 144 M 424, 396 P 2d 817. 


Oral Testimony Inadmissible 


Where for purpose of obtaining loan 
under G. I. Bill of Rights contractor wrote 
a letter to plaintiff stating that construe- 
tion of house would not exceed a stated 
amount, which letter was delivered to 
building and loan association for purpose 
of obtaining loan, this constituted a con- 
tract and oral testimony of contractor as 
to agreement as to cost was inadmissible. 
Higby v. Hooper, 124 M 331, 221 P 2d 
1043, 1052. 

Trial court could have excluded evi- 
dence relating to a joint venture, none of 
which was in writing, as being designed 
to alter or vary the terms of a written 
agreement contrary to this section and 
section 93-401-13. Barrett v. Morton, 137 
M 190, 351 P 2d 601, 605. 


Parol Evidence Inadmissible To Vary 
Written Contract 


Admission of parol evidence to vary 
and contradict the terms of a written con- 
tract is error. Pritchett v. Jenkins, 52 M 
81, 82, 155 P 974. 

Parol testimony of an oral unexecuted 
agreement by the tenant holding under a 
written lease that he would surrender the 
lease and vacate the premises as soon as 
the landlord could procure a new tenant 
was inadmissible under this section. Quong 
v. McEvoy, 70 M 99, 103, 224 P 266. 

The statutory rule that a contract in 
writing may be altered by a contract in 
writing or by an executed oral agreement 
and not otherwise is not a rule of evi- 
dence but a rule of substantive law. 
Bauer v. Monroe, 117 M 306, 313, 158 P 
2d 485. 

Parol evidence which tended to vary 
or alter the terms of a written chattel 
mortgage will be disregarded, where the 
chattel mortgage was plain and unam- 
biguous and needed no construction. First 
Nat. Bank of Plains v. Green Mountain 
Soil Conservation District, 130 M 1, 293 
P 2d 289. 


Parol Evidence of an Executed Oral 
Agreement 


Since under this section, a written 
agreement may be modified by an exe- 
cuted oral one, where parties had exe- 
euted a portion of their engagement and 
then committed the remainder to writing, 
parol evidence of the part which had been 
executed was admissible. Webber v. Kil- 
lorn, 66 M 130, 133, 212 P 852. 

A written contract may be altered or 
modified by an executed oral agreement 
as provided by this section and parol evi- 
dence of alteration or modification may be 
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heard. Jenson v. Olson, 144 M 224, 395 P 
2d 465, 469. 


Presumption on Appeal 


A contract which must have been in 
writing in order to be effective will be 
presumed on appeal to have been in writ- 
ing, nothing to the contrary appearing in 
the record. Hurley v. Great Falls Base- 
ball Assn., 59 M 21, 28, 195 P 559. 


Prior Oral Contract 


Evidence of an oral contract by the 
plaintiffs to build an addition to defend- 
ant’s service station at no extra cost was 
inadmissible where a subsequent written 
contract for such construction was exe- 
euted a month later. Leigland v. Me- 
Gaffick, 135 M 188, 338 P 2d 1037. 


Rescission by Mutual Consent Not Such 
“Alteration” as Contemplated by This 
Section 


Where evidence did not indicate an 
“alteration” of written contract for clear- 
ing of land after partial performance, ex- 
cept by rescission, the contention that 
evidence that parties mutually agreed to 
rescind written contract was inadmissible 
on ground that under this section contract 
in writing may be altered by a contract 
in writing or by an executed oral agree- 
ment and not otherwise, while a novel 
argument, cannot prevail, since in Mon- 
tana, under section 13-903, rescission of a 
contract may be had by mutual consent. 
Barnard-Curtiss Co. v. Maehl, 117 F 2d 7, 
10. 


Sublease of Mining Claim 


A subsequent oral agreement between 
the parties to a written sublease of a min- 
ing claim, that in ease the sublessors 
should buy the property the lease would 
be extended, was void, being a mere ex- 
ecutory agreement without consideration. 
Armington vy. Stelle, 27 M 13, 21, 69 P 115. 


Unexecuted Oral Agreement 


A note and chattel mortgage given to 
secure it are not affected by an unexecut- 
ed oral agreement in respect to the time 
and manner of payment. Kinsman v. Stan- 
hope, 50 M 41, 48, 144 P 1083. 

An unexecuted oral agreement, the ef- 
fect of which was to alter the terms of a 
promissory note by extending the time of 
payment .and changing the amount due, 
constituted no defense under this section 
to the enforcement of the note, and evi- 
dence tending to prove the agreement was 
improperly admitted. Lish v. Martin, 55 
M 582, 585, 179 P 826. 

“A contract in writing may be altered 
by a contract in writing or by an exe- 
cuted oral agreement, and not otherwise” 
(this section), and since the contract 
pleaded rested in parol and appears to 
have been unexecuted, it is impotent and 
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constituted no defense. Swan v. Le Olair, 
77 M 422, 251 P 155; Olsen v. Zappone, 
83 M 573, 579, 273 P 635. 


Waiver of Contract Requirement 


A requirement of written notice may be 
waived by parol, and a waiver of notice 
may be express or may be inferred from 


‘the conduct of the parties. Flint vy. Min- 


eoff, 137 M 549, 353 P 2d 340, 342. 

Where a building contract required that 
all changes in building plans by the owner 
were to be in writing, and owner later 
made oral changes in the plans, the re- 
quirement of writing was deemed waived 
by the court. Gramm v. Insurance Un- 
limited, 141 M 456, 378 P 2d 662. 

Buyer and seller of real estate could 
orally alter agreement to sell and pur- 
chase, thus waiving condition in the in- 
strument that it would be void if con- 
tract for deed was not executed within 
ten days. Reilly v. Maw, 146 M 145, 405 P 
2d 440. 


Waiver of Written Option 


Where there was a written contract of 
lease with option to purchase, a waiver of 
such option could not be shown by oral 
testimony that lessee, prior to time for 
exercising option, made statements that 
he did not intend to purchase the property 
if he could get certain other property he 
was interested in. Fiers v. Jacobson, 123 
M 242, 211 P 2d 968. 


When Escrow May Modify Contract for 
a Deed 


While a deed to land is an “agreement” 
which, when delivered, may modify a con- 
tract for the deed, a deed deposited in 
escrow is but an escrow, does not pass 
title and can modify the contract only on 
a clear showing that the opposing party 
knew of the recitals in the deed and ac- 
ceded thereto, and that the deed and con- 
tract were parts of the same transaction. 
Hollensteiner v. Anderson, 78 M 122, 129, 
252 P 796. 


When Oral Agreement Fully Executed 


Where the maturity of promissory notes 
had been extended two years by an exe- 
cuted oral agreement, to wit, by payment 
of $1,000 in consideration of such exten- 
sion, immediately upon payment of the 
consideration the agreement became fully 
executed and effective to modify the 
written contract of the parties under this 
section. Griffiths v. Thrasher, 95 M 210, 
221, 26 P 2d 995. 

The date when an oral agreement takes 
effect as altering a written contract with- 
in the meaning of this section, is the 
date when it is executed. Griffiths v. 
Thrasher, 95 M 210, 221, 26 P 2d 995. 


References 


Gaffney Mercantile Co. v. Hopkins, 21 
M 13, 17, 52 P 561; Easterly v. Jackson, 
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29 M 496, 502, 75 P 357; Schwab v. Me- 
Vey, 54 M 422, 424, 171 P 277; Crosby 
v. Robbins, 56 M 179, 189, 182 P 122; 
Cobb v. Warren, 64 M 10, 18, 208 P 928; 
Nitsche v. Security Benefit Assn., 78 M 
532, 255 P 1052; Orem v. Hansen Packing 
Co., 91 M 222, 229, 7 P 2d 546; Smith v. 
Gunniss, 115 M 362, 385, 144 P 2d 186; 
Hart v. Barron, 122 M 350, 204 P 2d 797, 
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CONTRACTS 


807; West River Equipment Co. v. Holz- 
worth Constr. Co., 134 M 582, 335 P 2d 
298, 302. 


Collateral References 
Contracts€—238 (2). 

17A C.J.S. Contracts § 377. 

17 Am. Jur. 2d 934, Contracts, § 465. 


(7570) Extinction by cancellation, etc. The destruction or can- 


cellation of a written contract, or of the signature of the parties liable 
thereon, with intent to extinguish the obligation thereof, extinguishes it as 
to all the parties consenting to the act. 


History: En. Sec. 2282, Civ. C. 1895; 
re-en. Sec. 5068, Rev. C. 1907; re-en. Sec. 
7570, R. C. M. 1921. Cal. Civ. C. Sec. 1699. 


Collateral References 


Contracts€—269, 272. 
17A C.J.S. Contracts §§ 386, 434. 


References 
Bauer v. Monroe, 117 M 306, 313, 158 P 
2d 485. 

13-909. (7571) Extinction by intentional destruction, cancellation or 
alteration. The intentional destruction, cancellation, or material alteration 
of a written contract by a party entitled to any benefit under it, or with his 
consent, extinguishes all the executory obligations of the contract in his 


favor against parties who do not consent to the act. 


History: En. Sec. 2283, Civ. C. 1895; 
re-en. Sec. 5069, Rev. C. 1907; re-en. Sec. 
7571, R. C. M. 1921. Cal. Civ. C. Sec. 1700. 
Field Civ. C. Sec. 845. 


Alteration of Contract 


Where state and condemnee had agreed 
prior to contract to allow condemnee access 
to newly constructed highway from one 
particular spot, but state altered written 
contract giving condemnee no access at all, 
it was improper to delete all nonaccess 
clauses in a reformation of the contract 
and condemnee should have been allowed 
only the one access route which the parties 
had agreed to previously. Crissey v. State 
Highway Commission, — M —, 413 P 2d 
308. 


Date of Promissory Note 


In a suit on a promissory note, an alle- 
gation of the answer that the date of the 
note “has been fraudulently changed by 
the plaintiff” is a mere conclusion, and 
insufficient to tender issue as to an inten- 
tional, material alteration by the plaintiff 
precluding recovery under this section; 
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and, where the note was written by the 
plaintiff’s agent at the beginning of a new 
year, it is not error to permit such agent 
to testify that he wrote “1904” instead of 
“1905.” McDonald v. Klenze, 52 M 142, 
146; 157Gb elo. 


Effect of Alteration 


The legal effect of the alteration of a 
written contract is to extinguish all the 
executory obligations of the contract in 
favor of the party responsible for it, as 
against the party who does not consent, 
and the former cannot maintain an action 
on the contract in either its original or 
altered form; while the nonconsenting 
party loses no right, and is not required 
to rescind or repudiate the contract as it 
actually was made, he may ignore the 
change and hold the party at fault to the 
contract as originally made. Smith v. 
Barnes, 51 M 202, 212, 149 P 963. 


Collateral References 


Contracts©—269, 272. 
17A C.J.S. Contracts §§ 386, 434. 


(7572) Alteration of duplicate, not to prejudice. Where a con- 


tract is executed in duplicate, an alteration or destruction of one copy, 
while the other exists, is not within the provisions of the last section. 


History: En. Sec. 2284, Civ. C. 1895; 
re-en. Sec. 5070, Rev. C. 1907; re-en. Sec. 
7572, R. C. M. 1921. Cal. Civ. C. Sec. 1701. 
Field Civ. C. Sec. 846. 


Collateral References 


Alteration of Instruments€=2; Con- 
tracts©=269, 272. 

3 C.J.S. Alteration of Instruments § 4; 
17A C.J.S. Contracts §§ 386, 434. 
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‘TITLE 14 


CO-OPERATIVES 


Chapter 1. Credit unions (14-101 to 14-129 Repealed), 14-130 to 14-158. 
2. Co-operative associations, 14-201 to 14-222. 
3. Co-operative agricultural corporations and districts, 14-301 to 14-331. 
4, Co-operative Marketing Act, 14-401 to 14-429, 
5. Rural Electrie and Telephone Co-operative Act, 14-501 to 14-531. 


CHAPTER 1 
CREDIT UNIONS 


Section 14-101 to 14-129. Repealed. 
14-130. Short title. 
14-131. Definitions. 
14-132. Reports, examinations and fees. 
14-133. Incorporation. 
14-134, Certified copy of articles of incorporation as evidence. 
14-135. Evidence of corporate character. 
14-136. Bylaws. 
14-137. Restriction on use of words “credit union” in name. 
14-138. Powers. 
14-139. Membership. 
14-140. Membership meetings. 
14-141. Management. 
14-142, Officers. 
14-143. Directors. 
14-144, Credit committee. 
14-145. Supervisory committee. 
14-146. Rates of interest. — 
14-147. Power to borrow. 
14-148. Loans to members. 
14-149. Reserves. 
14-150. Dividends. 
14-151. Expulsion—withdrawal. 
14-152. Certain powers of supervisor. 
14-153. Partial invalidity—right to amend. 
14-154. Change in place of business. 
14-155. Disposal of fees—fees for filing and recording articles of incorporation. 
14-156. Conversion from state to federal credit union and from federal to 
state credit union. 
14-157. Application of act. 
14-158. Saving clause. 


14-101 to 14-129. (6109.12 to 6109.39) Repealed—Chapter 236, Laws of 


1963. 


Repeal _ Sec. 1, Ch. 115, L. 1959; Sec. 1, Ch. 142, 

These sections (Sees. 1 to 28, Ch. 105, L. 1959; Sec. 1, Ch. 117, L. 1961), relating 
L. 1929; See. 1, Ch. 136, L. 1955; Sec. 1, _to credit unions, were repealed by See. 30, 
Ch. 151, Lire 1955; Sec. 1, Ch. 187, iif 1955; Ch. 236, Laws 1963. 


14-130. Short title. This act may be cited as the “Montana Credit 
Union Act.” 


History: En. Sec. 1, Ch. 236, L. 1963. 12 C.J.S. Building and Loan Associa- 
tions § 1. 
Collateral References 13 Am. Jur. 2d 146-149, Building and 


Building and Loan Associations¢=1 et Loan Associations §§ 4, 5. 
seq. 
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14-131. Definitions. As used in this act. (1) The term “credit union” 
means a co-operative association organized in accordance with the pro- 
visions of this act for the purpose of promoting thrift among its members 
and creating a source of credit for provident or productive purposes. Such 
organizations shall have perpetual succession and shall be organized under 
and governed solely by the provisions of this act; 

(2) The term “department” means the department of banking, state 
of Montana; and 

(3) The term “supervisor” means the state examiner, ex officio super- 
intendent of banks, state of Montana. 

History: En. Sec. 2, Ch. 236, L. 1963. 


14-132. Reports, examinations and fees. Credit unions shall be under 
the supervision of the supervisor and shall make financial reports to him 
as and when he may require, but at least semiannually. Each credit union 
shall be subject to a regular examination annually by, and for this pur- 
pose shall make its books and records accessible to, any person designated 
by the supervisor; except that special examinations may be made more 
frequently where there is clear and incontrovertible evidence of immediate 
danger or damage to, or impairment of members’ shareholdings. Account- 
ants or representatives of the Montana credit unions league may be desig- 
nated examiners by the supervisor. If the examination is not made by 
the state examiner, the expense of such examination shall be borne by 
the credit union examined, and such examination shall be in such form 
and contain such information as the state examiner may require. Fees 
assessed for examinations by the supervisor shall not exceed the follow- 
ing schedule: The first $25,000 of assets to be assessed at $.22 per $100 
of assets, the next $75,000 of assets to be assessed at $.20 per $100 of 
assets, the next $100,000 of assets to be assessed at $.18 per $100 of assets, 
the next $300,000 of assets to be assessed at $.14 per $100 of assets, the 
next $500,000 of assets to be assessed at $.10 per $100 of assets, and assets 
in excess of $1,000,000 shall be assessed at $.03 per $100 of assets. The 
minimum fee chargeable shall be $17. 


History: En. Sec. 3, Ch. 236, L. 1963; 
amd. Sec. 1, Ch. 152, L. 1967. 


14-133. Incorporation. Whenever any number of persons not less 
than seven (7) who are domiciled in this state shall desire to incorporate 
a credit union having for its object the conduct and operation of such 
organization as defined in this act, they shall prepare and file articles of 
incorporation to that effect in the manner in this act specified; such articles 
shall be signed, sealed, and acknowledged in the form now provided by 
the statutes of this state for the conveyance of real estate and shall include 
the following: 

(1) The name, which shall not be the same or too closely resembling 
that in use by any existing corporation established under the laws of 
the state. The words “credit union” shall form a part of the name and no 
person, corporation, copartnership, association, or other form of organiza- 
tion shall be entitled to use a name employing said combination of words 
except as provided in section 14-137. 
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(2) The principal office, or place of business which shall be within 
this state. 

(3) The term of existence of the organization, which shall be per- 
petual. 

(4) The par value of shares of the credit union, which shall be five 
dollars ($5) each. 

(5) <A provision that such eredit union shall be organized under this 
act for the purposes set forth therein. 

(6) The names, occupations and addresses of the subscribers to the 
articles of incorporation and the number of shares subscribed by each. 

The articles of incorporation shall be presented to the supervisor with 
the bylaws of the proposed credit union, and he shall within thirty (30) 
days of the receipt of said articles of incorporation and bylaws, deter- 
mine whether they conform with the provisions of this act, and whether 
or not the organization of the credit union would benefit its members 
and be consistent with the purposes of this act. Thereupon, the supervisor 
shall promptly notify the applicant of his decision. If it is favorable, the 
supervisor shall, at the time of issuing such notice, attach his written 
approval to the articles of incorporation. If it is unfavorable, the super- 
visor shall, at the time of issuing such notice, state his reasons therefor. 

Said articles of incorporation shall then be filed with the secretary of 
state who, upon payment of the filing fees therefor, shall issue a certifi- 
cate of incorporation over the great seal of the state of Montana; and a 
copy thereof, certified by the secretary of state, shall be filed in the office 
of the county clerk of the county in which the principal place of business 
of the credit union is located. 

History: En. Sec. 4, Ch. 236, L. 1963. 


14-134. Certified copy of articles of incorporation as evidence. A cer- 
tified copy of articles of incorporation and certificate of merger, filed in 
pursuance to this act shall be received in all courts and other places as 
prima facie evidence of the facts therein stated. 

History: En. Sec. 5, Ch. 236, L. 1963. 


14-135. Evidence of corporate character. The certificate issued by the 
secretary of state in pursuance of this act setting forth that the credit 
union has fully complied with the provisions of this act and is lawfully 
authorized to transact business in this state shall be admitted in all courts 
of this state, and shall be prima facie evidence of the corporate character 
and capacity of such credit union, and of its right to transact business 
in this state excepting in an action prosecuted by the state in the nature 
of quo warranto. 

History: En. Sec. 6, Ch. 236, L. 1963. 


14-1386. Bylaws. In order to simplify the organization of credit 
unions the supervisor shall from time to time cause to be prepared a form 
of articles of incorporation and a form of bylaws, consistent with this act, 
which shall be used by credit union incorporators, and shall be sup- 
plied to them on request. At the time of presenting the articles of incorpo- 
ration the incorporators shall also submit proposed bylaws to the super- 
visor for his approval. 
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The bylaws may be amended in the manner provided therein, except 
that no amendments thereto shall thereafter become operative until they 
have been approved by the supervisor. 

History: En. Sec. 7, Ch. 236, L. 1963. 


14-137. Restriction on use of words “credit union” in name. Any per- 
son, corporation, copartnership, or association, except corporations doing 
business as credit unions, or a credit union organized under the provisions 
of this act, or under the Federal Credit Union Act or except a central 
organization of credit unions to which all the credit unions in this state 
shall be eligible and except chapters of credit unions to which all the 
eredit unions in given areas shall be eligible, using a name or title con- 
taining the words “credit union” or any derivation thereof or representing 
themselves in their advertising or otherwise, as conducting business as a 
credit union, shall be fined no more than five hundred dollars ($500) or 
imprisoned no more than one year or both; and shall be enjoined from 
using such words in its name. 


History: En. Sec. 8, Ch. 236, L. 1963. to in this section, is compiled in the 


United State pods as Tit. 12, secs. 1751- 
Compiler’s Note ee : 


The Federal Credit Union Act referred 


14-138. Powers. A credit union shall have perpetual succession in its 
corporate name during its existence and shall have power: 

(1) to make contracts; 

(2) to sue and be sued; 

(3) to adopt and use a common seal and alter the same at pleasure; 

(4) to receive the savings of its members as payment on shares (in- 
cluding the right to conduct Christmas clubs, vacation clubs, and other 
such thrift organizations within the membership) ; 

(5) to make loans to members for provident or productive purposes; 

(6) to make loans to a co-operative society or other organization 
having membership in the credit union; 

(7) to deposit its funds in state and national banks the accounts of 
which are insured by the Federal Deposit Insurance Corporation ; 

(8) to an extent which shall not exceed twenty-five per centum 
(25%) of its members’ shareholdings, invest in the paid-up shares of 
building and loan associations the accounts of which are insured by the 
Federal Savings and Loan Insurance Corporation, or in loans to and 
shares of other credit unions, or organizations of credit unions, or in 
any investment legal for savings banks or for trust funds in the state; 

(9) to borrow money as hereinafter indicated ; 

(10) to own, hold, and dispose of real it oe oe property only 
as may be necessary or een to its operations; 

(11) to issue shares in the name of a minor in such a manner as the 
bylaws may provide; 

(12) to purchase insurance on the lives of its members in an amount 
equal to their respective share and loan balances or either or all of them; 

(13) to assess charges to members in accordance with the bylaws 
for failure to meet promptly their obligations to the credit union ; 
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-. (14) to impress a lien upon the shares, dividends and accumulation 
of any member to the extent of any loans made to him directly or indi- 
rectly, or on which he is a co-maker and for any dues or fines payable 
by him [; and]. 

History: En. Sec. 9, Ch. 236, L. 1963. around the semicolon and word at the end 


Compiler's Note oe ity. section to indicate apparent super- 


The compiler has inserted brackets 


14-139. Membership. Credit union membership shall consist of the 
incorporators and such other persons as may be elected to membership 
and subscribe to at least one share, pay an initial installment thereon 
and any such entrance fee as may be provided for in the bylaws. Organi- 
zations (incorporated or otherwise) composed for the most part of the 
Same general group as the credit union membership may be members. 
Credit union membership shall be limited to groups having a common 
bond of occupation or association. Shares may be issued in joint tenancy 
with right of survivorship with any persons designated by the credit 
union member, but no joint tenant shall be permitted to vote, obtain 
loans, or hold office, unless he is within the field of membership and is 
a qualified member. 


History: En. Sec. 10, Ch. 236, L. 1963. 


14-140. Membership meetings. The fiscal year of all credit unions 
shall end December 31. The regular annual and special meetings may 
be held in the manner indicated in the bylaws. At all meetings a member 
shall have but a single vote whatever his shareholdings. No member 
shall be entitled to vote by proxy, but a member other than a natural 
person may vote through an agent designated for the purpose. 


History: En. Sec. 11, Ch. 236, L. 1963. 


14-141. Management. The business affairs of a credit union shall be 
managed by a board of not less than five (5) directors, and a credit com- 
mittee of not less than three (8) members, all to be elected at the annual 
members’ meeting by and from the members, and by a supervisory 
committee of three (8) members, one (1) of whom may be a director 
other than the treasurer. Two (2) members of the supervisory committee 
shall be elected at the annual members’ meeting by and from the members 
and one (1) member shall be appointed by the board. Any vacancy 
occurring in the supervisory committee shall be filled by appointment 
by the board, until successors (in the case of the elected members) elected 
at the next annual meeting have qualified. All members of the board 
and of such committees shall hold office for such terms, respectively, as 
the bylaws may provide; provided that the said terms shall be for not 
less than one (1) nor more than three (3) years, except that the term 
of the board’s appointee to the supervisory committee shall be for one 
(1) year. A record of the names and addresses of the members of the 
board and such committees and of the officers of the credit union shall 
be filed with the department within ten (10) days after their election 


111 


14-142 CO-OPERATIVES 


or appointment. No member of the board or of either such committee 
shall, as such, be compensated. 
History: En. Sec. 12, Ch. 236, L. 1963. 


14-142. Officers. At their first meeting after the annual meeting of 
the members, the directors shall elect a president, one or more vice-presi- 
dents, a secretary, and a treasurer, who shall be the executive officers of 
the credit union. The offices of secretary and treasurer may be held by the 
same person. All executive officers shall be chosen from among the elected 
directors except that the secretary-treasurer or treasurer (depending on 
whether or not these offices are combined) may be appointed by the 
directors from outside the membership of the board of directors, in which 
ease such office shall be designated as an executive office and the person 
holding such office shall be a member of the board, ex officio, without 
vote. The duties of the officers shall be as determined by the bylaws, 
except that the treasurer shall be the general manager of the credit union. 
Before the treasurer shall enter upon his duties he shall give bond with 
good and sufficient surety, in an amount and character to be determined 
by the board of directors in compliance with regulations prescribed from 
time to time by the supervisor, conditioned upon the faithful performance 
of his trust. 

History: En. Sec. 13, Ch. 236, L. 1963. 


14-143. Directors. The board of directors shall meet at least once a 
month and shall have the general direction and control of the affairs 
of the credit union. Minutes of all such meetings shall be kept. Among 
other things they shall act upon applications for membership; require 
any officer or employee having custody of or handling funds to give bond 
with good and sufficient surety in an amount and character to be deter- 
mined by the board of directors in compliance with regulations pre- 
scribed from time to time by the supervisor, and authorize the payment 
of the premium or premiums therefor from the funds of the credit union; 
fill vacancies in the board and in the credit committee until successors 
elected at the next annual meeting have qualified; have charge of invest- 
ments other than loans to members; determine from time to time the 
maximum number of shares that may be held by an individual; subject 
to the limitations of this act, determine the interest rates on loans and 
the maximum amount which may be loaned with or without security to 
any member; subject to such regulations as may be issued by the super- 
visor, authorize an interest refund to members of record at the close of 
business on December 31 in proportion to the interest paid by them 
during that year; and provide for compensation of necessary clerical 
and auditing assistance requested by the supervisory committee, and of 
loan officers appointed by the credit committee. A membership officer 
appointed by the board from among the members of the credit union, 
other than the treasurer, an assistant treasurer, or a loan officer, any [may] 
be authorized by the board to approve applications for membership under 
such conditions as the board may prescribe; except that such member- 
ship officer so authorized shall submit to the board at each monthly 
meeting a list of approved or pending applications for membership received 


112 


CREDIT UNIONS 14-145 


since the previous monthly meeting, together with such other related 
information as the bylaws or the board may require. 
History: En. Sec. 14, Ch. 236, L. 1963. 


14-144, Credit committee. The credit committee shall hold such meet- 
ings as the business of the credit union may require and not less fre- 
quently than once a month to consider applications for loans. Reasonable 
notice of such meetings shall be given to all members of the committee. 
No loan shall be made unless it is approved by a majority of the entire 
committee and by all members of the committee who are present at the 
meeting at which the application is considered; except that the credit 
committee may appoint one or more loan officers, and delegate to him or 
them the power to approve loans within limits prescribed by the com- 
mittee. Each loan officer shall furnish to the credit committee a record 
of each loan approved or not approved by him within seven (7) days of 
the date of the filing of the application therefor. All loans not approved 
by a loan officer shall be acted upon by the credit committee. No indi- 
vidual shall have authority to disburse funds of the credit union for any 
loan which has been approved by him in his capacity as a loan officer. 
Not more than one (1) member of the credit committee may be appointed 
as a loan officer. Applications for loans shall be made on forms prepared 
by such committee, which shall set forth the purpose for which the loan 
is desired, the security, if any, and such other data as may be required. 
For the purposes of this section an assignment of shares, or the endorse- 
ment of a note shall be deemed security. 

History: En. Sec. 15, Ch. 236, L. 1963. 


14-145. Supervisory committee. The supervisory committee shall 
make or cause to be made, at least quarterly, an examination of the af- 
fairs of the credit union, shall make or cause to be made a report of its 
quarterly examination to the board of directors; shall make or cause to 
be made an annual audit, a report of which shall be submitted to the 
members at the next annual meeting of the credit union; may suspend by a 
unanimous vote any officer of the credit union, or any member of the 
credit committee, or of the board of directors, until the next members’ 
meeting, which members’ meeting shall be held not less than seven (7) 
nor more than fourteen (14) days after such suspension and at which 
meeting such suspension shall be acted upon by the members; and may 
call by a majority vote a special meeting of the shareholders to consider 
any violation of this act, the certificate of incorporation or the bylaws, 
or any practice of the credit union deemed by the supervisory committee 
to be unsafe or unauthorized. Any member of the supervisory committee 
may be suspended by the board of directors. The members shall decide, 
at a meeting held not less than seven (7) nor more than fourteen (14) 
days after any such suspension, whether the suspended committee member 
shall be removed from or restored to the supervisory committee. The 
supervisory committee shall cause the passbooks and accounts of the 
members to be verified with the records of the treasurer from time to 
time, and not less frequently than once every two (2) years. As used in 
this section, the term “passbook” shall include any book, statement of 
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account, or other record setting forth the members’ transactions with 
the credit union. 
History: En. Sec. 16, Ch. 236, L. 1963. 


14-146. Rates of interest. Interest rates on loans made by a credit 
union shall not exceed one per centum (1%) per month on unpaid prin- 
cipal balances, inclusive of all charges incident to making the loan. This 
rate may also be stated as twelve per centum (12%) simple interest per 
annum. 

History: En. Sec. 17, Ch. 236, L. 1963. 


14-147. Power to borrow. A credit union may borrow from any 
source in total sum which shall not exceed fifty per centum (50%) of its 
total assets, after the deduction of the “notes payable account.” 

History: En. Sec. 18, Ch. 236, L. 1963. 


14-148. Loans to members. A credit union may loan to members. 
Loans must be for provident or productive purposes and are made subject 
to the conditions contained in the bylaws. A borrower may repay his 
loan in whole or in part, during regular business hours on any day the 
credit union office is open for business and no penalty or minimum charge 
may be imposed for payments received in advance of schedule or for 
any loan paid in full prior to the maturity date. Loans to a director or 
member of the supervisory or credit committee shall not exceed the 
amount of his holdings in the credit union as represented by shares 
thereof plus the total unencumbered and unpledged shareholdings in the 
eredit union of any member or members pledged as security for the obli- 
gation of such director or committee member. No director or member of 
the supervisory or credit committee shall endorse for borrowers. 

History: En. Sec. 19, Ch. 236, L. 1963. 


14-149. Reserves. Any entrance fee and charges provided by the 
bylaws and twenty per centum (20%) of the net earnings of each divi- 
dend period, before the declaration of any dividends, shall be set aside as 
a regular reserve against losses on bad loans and such other losses as may 
be specified in the bylaws in accordance with regulations prescribed 
under this act. This reserve shall be kept liquid and intact and not loaned 
out to members; provided, however, that when the regular reserve thus 
established shall equal ten per centum (10%) of the total amount of 
members’ shareholdings, no further transfer of net earnings to such reg- 
ular reserve shall be required except that such amounts not in excess of 
twenty per centum (20%) of the net earnings as may be needed to main- 
tain this ten per centum (10%) ratio shall continue to be transferred. In 
addition to such regular reserves, special reserves to protect the interest 
of members shall be established when required (1) by regulation, or (2) 
in any special case when found by the supervisor to be necessary for 
that purpose. 

History: En. Sec. 20, Ch. 236, L. 1963. 


14-150. Dividends. Annually or semiannually, and after provision for 
the required reserve, and/or special reserves, the board of directors may de- 
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clare a dividend to be paid from the remaining net earnings. Such dividends 
shall be paid on all paid-up shares outstanding at the end of the period 
for which the dividend is declared. Shares which become fully paid up 
during such dividend period and are outstanding at the close of the period 
shall be entitled to a proportional part of such dividend. Dividend credit 
for a month may be accrued on shares which are or become fully paid up 
during the first ten (10) days of that month. As the bylaws may require, 
dividend declarations made by the board may be subject to ratification 
by the members at each annual meeting and in the ease of dividend 
declaration for the period ending December 31, the board may recommend 
this declaration to the members at the annual meeting rather than declaring 
same. 
History: En. Sec. 21, Ch. 236, L. 1963. 


14-151. Expulsion—withdrawal. A member may be expelled by a 
two-thirds (24) vote of the members present at a special meeting called 
to consider the matter but only after an opportunity has been given him 
to be heard. Any member may withdraw from the credit union at any 
time but notice of withdrawal may be required. All amounts paid 
on shares of an expelled or withdrawing member, with any dividends 
or interest accredited thereto, to the date thereof, shall, as funds be- 
come available and after deducting all amounts due from the member 
to the credit union, be paid to him. Payment of any part or all of such 
accounts to any of the joint tenants or to a minor shall, to the extent of 
such payment, be valid and discharge the liability of the credit union to 
all joint tenants, to the minor, parent or guardian in respect to such 
share account. 

The eredit union may require sixty (60) days notice of intention to 
withdraw shares. Withdrawing or expelled members shall have no further 
rights in the credit union but are not, by such expulsion or withdrawal, 
released from any remaining liability to the credit union. 

History: En. Sec. 22, Ch. 236, L. 1963. 


14-152. Certain powers of supervisor. (1) The supervisor may pre- 
scribe rules and regulations for the administration of the act (including, 
but not by way of limitation, the merger, consolidation, and dissolution 
of credit unions organized under this act). 

(2) Any credit union may, with the approval of the supervisor, and 
in accordance with such uniform rules and regulations as he shall make 
and promulgate be merged with another credit union, provided the mem- 
bership of the one credit union is within the field of membership of the 
other, under the existing certificate of incorporation of such other credit 
union, pursuant to any plan agreed upon by the majority of the board of di- 
rectors of each eredit union joining in the merger, and approved by the 
affirmative vote of a majority of the members of each such credit union, 
either at meetings of the members, duly called for such purpose or in 
writing. All property, property rights and interest of the credit union 
so merging shall upon such merger be transferred to and vested in the 
eredit union under whose certificate of incorporation the merger is effected 
without deed, endorsement, or other instrument of transfer, and the debts 
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and obligations of the credit union so merging shall be deemed to have 
been assumed by the credit union under whose certificate of incorporation 
the merger is effected, and thereafter the certificate of incorporation of the 
credit union so merging shall be null and void and it shall cease to exist. 
Upon payment of the filing fees provided in section 14-155, the super- 
visor shall file the certificate of merger with the secretary of state, 
and a copy thereof, certified by the secretary of state, shall be filed in the 
office of the county clerk of the county in which the principal place of 
business of the merged credit union is located. This section shall be con- 
strued, whenever possible to permit a credit union incorporated under any 
other act to merge with one incorporated under this act, or to permit one 
incorporated under this act to merge with one incorporated under any 
other act. 

(3) The proposition of voluntary dissolution may be considered at 
a membership meeting especially called by a four-fifths (4/5) vote of 
the board of directors of the credit union on a date set by said board 
for a vote thereon by the members (either at a meeting to be held on such 
date or by written ballot to be filed with the secretary before such date). 
Written notice of the proposition and of the date set for the vote shall 
then be delivered in person to each member, or mailed to each member 
at the address for such member appearing on the records of the credit 
union, not more than thirty (30) days and not less than ten (10) days 
prior to such date. At the same time, a copy of said notice shall also be 
mailed to the supervisor. Approval of the proposition for voluntary 
dissolution shall be by the affirmative vote of a majority of the members, 
in person or in writing. A statement of the results of the vote, verified 
by the affidavits of the president or vice-president and the secretary, shall 
be filed with the supervisor within five (5) days after the vote is taken, 
and there shall be included with the affidavits, a list of the names of the 
directors and officers of the credit union together with their addresses. 
If the proposition for voluntary dissolution is approved by such vote, the 
eredit union shall thereupon immediately cease to do business except for 
the purpose of liquidation. 

(4) (a) The supervisor may suspend or revoke the certificate of 
incorporation of any credit union, or place the same in involuntary liqui- 
dation and appoint a liquidating agent therefore [therefor], upon his find- 
ing that the credit union is bankrupt or insolvent, or has violated any of 
the provisions of its certificate of incorporation, its bylaws, this act, or any 
regulations issued thereunder. 


(b) The supervisor through such persons as he shall designate, may 
examine any credit union in voluntary liquidation and, upon his finding 
that such voluntary liquidation is not being conducted in an orderly or 
efficient manner or in the best interests of its members, may after holding 
a hearing or giving adequate opportunity for a hearing, order such credit 
union to correct such condition and shall grant it not less than sixty (60) 
days within which to comply, and failure to do so shall afford the super- 
visor grounds for terminating such voluntary liquidation and place such 
credit union in involuntary liquidation and appoint a liquidating agent 
therefor. 
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(c) Such liquidating agent shall have power and authority, subject 
to the control and supervision of the supervisor and under such rules and 
regulations as the supervisor may prescribe, 


(i) To receive and take possession of the books, records, assets, 
and property of every description of the credit union in liquidation, 
to sell, enforce collection of, and liquidate all such assets and property, 
to compound all bad or doubtful debts, and to sue in his own name or 
in the name of the credit union in liquidation, and defend such actions 
as may be brought against him as liquidating agent or against the 
eredit union; 


(ii) To receive, examine, and pass upon all claims against the 
eredit union in liquidation, including claims of members on shares; 


(iii) To make distribution and payment to creditors and members 
as their interests may appear ; and 


(iv) To execute such documents and papers and to do such other 
acts and things which he may deem necessary or desirable to discharge 
his duties hereunder. 


(d) Subject to the control and supervision of the supervisor and under 
such rules and regulations as the supervisor may prescribe, the liquidating 
agent of a credit union in involuntary liquidation shall 


(i) Cause notice to be given to creditors and members to present 
their claims and make legal proof thereof, which notice shall be pub- 
lished once a week in each of three (3) successive weeks in a news- 
paper of general circulation in the county in which the credit union in 
liquidation maintained an office for the transaction of business on the 
date it ceased unrestricted operations; except that whenever the ag- 
gregate book value of the assets and property of a credit union in 
involuntary liquidation is less than $10,000 unless the supervisor shall 
find that its books and records do not contain a true and accurate record 
of its liabilities, he shall declare such credit union in liquidation to be 
a “no publication” liquidation, and publication of notice to creditors 
and members shall not be required in such case; 


(ii) From time to time make a ratable dividend on all such claims 
as may have been proved to his satisfaction or adjudicated in a court 
of competent jurisdiction and, after the assets of such credit union 
have been liquidated, make further dividends on all claims previously 
proved or adjudicated, and he may accept in lieu of a formal proof of 
claim on behalf of any creditor or member the statement of any amount 
due to such creditor or member as shown on the books and records of 
the credit union; but all claims not filed before payment of the final 
dividend shall be barred and claims rejected or disallowed by the 
liquidating agent shall be likewise barred unless suit be instituted 
thereon within three (3) months after notice of rejection or disallow- 
ance; and 

(iit) in “a “no publication” liquidation, determine from all sources 
available to him, and within the limits of available funds of the credit 
union, the amounts due to creditors and members, and after sixty (60) 
days shall have elapsed from the date of his appointment distribute 
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the funds of the credit union to creditors and members ratably and as 

their interests may appear. 

(e) Upon eertification by the liquidating agent in the case of an in- 
voluntary liquidation, and upon such proof as shall be satisfactory to the 
supervisor in the case of a voluntary lquidation, that distribution has 
been made and that liquidation has been completed, as provided herein, 
the supervisor shall cancel the certificate of incorporation of such credit 
union by issuing a certificate of dissolution on form prescribed by him, 
and file the same with the secretary of state, and a copy thereof shall be 
filed in the office of the county clerk of the county in which the principal 
place of business of the credit union is located; but the corporate existence 
of the credit union shall continue for a period of three (3) years from the 
date of such cancellation of its certificate of incorporation, during which 
period the liquidating agent, or his duly appointed successor, or such 
persons as the supervisor shall designate, may act on behalf of the credit 
union for the purpose of paying, satisfying, and discharging any existing 
liabilities or obligations, collecting and distributing its assets, and doing 
all other acts required to adjust and wind up its business and affairs, and 
it may sue and be sued in its corporate name. 

(5) After the expiration of eight (8) years from the date of can- 
cellation of the certificate of incorporation of a credit union the supervisor 
may, in his discretion, destroy any or all books and records of such 
eredit union in his possession or under his control. 

(6) The supervisor is authorized and empowered to execute any and 
all functions and perform any and all duties vested in him hereby, through 
such persons as he shall designate or employ; and he may delegate to any 
person or persons, including any institution operating under the general 
supervision of the department, the performance and discharge of any 
authority, power, or function vested in him by this act. 

(7) Any officer or employee of the department is authorized, when 
designated for the purpose by the supervisor to administer oaths and 
affirmations and to take affidavits and depositions touching upon any 
matter within the jurisdiction of the department as related to this act. 

(8) The supervisor is authorized, empowered, and directed to require 
that every person appointed or elected by any credit union to any position 
requiring the receipt, payment, or custody, of money or other personal 
property owned by a eredit union, or in its custody or control as col- 
lateral or otherwise, give bond in a corporate surety company licensed to 
do business in the state of Montana. Any such bond or bonds shall be 
in a form approved by the supervisor with a view to providing surety 
coverage to the credit union with reference to loss by reason of acts of 
fraud or dishonesty including forgery, theft, embezzlement, wrongful ab- 
straction, or misapplication on the part of the person, directly or through 
connivance with others, and such other surety coverages as the supervisor 
may determine to be reasonably appropriate or as elsewhere required by 
this act. Any such bond or bonds shall be in such an amount in relation 
to the money or other personal property involved or in relation to the 
assets of the credit union as the supervisor may from time to time pre- 
scribe by regulation for the purpose of requiring reasonable coverage. In 
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lieu of individual bonds the supervisor may approve the use of a form 
of schedule or blanket bond which covers all of the officers and em- 
ployees of a credit union whose duties include the receipt, payment, or 
custody of money or other personal property for or on behalf of the credit 
union. The supervisor may also approve the use of a form of excess 
coverage bond whereby a credit union may obtain an amount of coverage 
in excess of the basic surety coverage. 

History: En. Sec. 23, Ch. 236, L. 1963. 


14-153. Partial invalidity—right to amend. (1) If any provision of 
this act, or the application thereof to any person or circumstance, is held 
invalid, the remainder of the act, and the application of such provision to 
other persons or circumstances, shall not be affected thereby. | 

(2) The right to alter, amend, or repeal this act or any part thereof, 
or any certificate of incorporation issued pursuant to the provisions of 
this act, is expressly reserved. 

History: En. Sec. 24, Ch. 236, L. 1963. 


14-154. Change in place of business. A credit union may change its 
local business address on written notice to the supervisor. 
History: En. Sec. 25, Ch. 236, L. 1963. | 


14-155. Disposal of fees—Fees for filing and recording articles of in- 
corporation. All fees and expenses collected by the supervisor from 
eredit unions for examination shall be deposited with the state treasurer 
for the credit of the general fund. The secretary of state shall charge a 
flat fee of fifteen dollars ($15) for filing and recording the articles of 
incorporation of credit unions and issuing the certificate of incorporation 
thereon, and ten dollars ($10) for filing certificate of merger or dissolu- 
tion and issuing certificate thereon, which fees shall be in lieu of all other 
filing fees. 

History: En. Sec. 26, Ch. 236, L. 1963. 


14-156. Conversion from state to federal credit union and from federal 
to state credit union. (1) A state credit union may be converted into 
a federal credit union under the laws of the United States by complying 
with the following requirements: 

(a) The proposition for such conversion shall first be approved by a 
majority of the directors of the credit union, and a date set for a vote 
thereon by the members (either at a meeting to be held on such date or by 
written ballot to be filed on or before such date). Written notice of the 
proposition and of the date set for the vote shall then be delivered in 
person to each member, or mailed to each member at the address for such 
member appearing on the records of the credit union, not more than thirty 
(30) nor less than seven (7) days prior to such date. Approval of the 
proposition for conversion shall be by the affirmative vote of a majority 
of the members, in person or in writing. 

(b) <A statement of the results of the vote, verified by the affidavits 
of the president or vice-president and the secretary, shall be filed with 
the department within ten (10) days after the vote is taken. 
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(c) Promptly vafter the vote is’ taken’ and in:'no event. later than 
ninety (90) days thereafter, if the proposition for. conversion. was ap- 
proved by such vote, the credit union shall ‘také such action. as-may be nec- 
essary under the applicable federal laws to maké it.a federal credit union, 
and within’ten (10) days after receipt of. the fedéral credit union certi- 
ficate of incorporation there shall.-be filed with the department a copy of 
the certificate of incorporation thus issued. pie such filing the eredit 
union shall cease to be a state credit union. 

(d) Upon ceasing to be a state credit union, aah Re cai union aliall 
no longer be subject to any of the provisions of this act. The successor 
federal credit union shall be vested with all of the assets and shall con- 
tinue ‘responsible for all of the obligations of the state credit union to 
the same extent as though the conversion had not taken place. 

(2) (a) A federal credit union, organized under the laws of the 
United States may be converted into:a state credit union by: 

(i) Complying with all federal requirements requisite to enabling 
it to convert to a state credit union or to eease being federal credit 
union, 

(ii) Filing with the ‘department ‘proof of such compliance, satis- 
factory to the supervisor, and 

(iii) Filing with the department Os of incorporation and 
bylaws as-required by this act. 


(b) When the supervisor has been batistieds that all of such require- 
ments, and all other requirements of this act, have been complied with, 
the Sey isda shall approve the articles of incorporation and bylaws. 
‘Upon:such approval, the federal credit union shall:become a state credit 
union as of the date it ceases to be a federal credit union. The state 
credit. union shall be vested with all of the assets and shall continue re- 
sponsible for all of the obligations of the federal credit union to the same 
extent as though the conversion had not sks place. 

History: En. Sec. 27, Ch. 236, L. 1963. ci 


_ 14-157... Application of act. Nothing contained in this act shall apply 
to persons or corporations engaged in the business of loaning money 
under the provisions of the banking, building and loan, and other. laws 
of the state of Montana. This act to apply to and govern only those doing 
business as credit unions. | 

History: . En. Sec. 28, Ch. 236, L. 1963, 


14- 158. Saving clause. This act does not affect rights and duties that 
matured, penalties that were incurred, or proceedings that were begun 
before the effective date of this act. 

History: En. Sec. 29, Ch.. 236, L. 1963. 


CHAPTER 2 
CO-OPERATIVE ASSOCIATIONS 


Section 14-201. Incorporation. of co-operative associations. 
14-202. Limit on amount of PogenoD stock person Sua hold. 
14-203. First meeting. 
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14-204. 
14-205. 
14-206. 
14-207. 


Certificate of ineorporation—amendment of articles of: incorporation. 

Powers.of such associations. 

Board of directors—officers—bylaws. ; 

Classes. of -stock—powers of stockholders of preferred and common 
stock—forfeiture for nonpayment of installments. 

Assignment..of stock. 

Exemptions—shares of decedents, 

Increase of membership. 

Reserved power-of regulation. 

Stockholders voting by mail., 

Disposal of earnings—dividends—reserve fund—educational fund. 

Distribution of profits or net earnings—dissolution of association. 

Benefits of act available to existing associations. 

Consolidation of co-operative associations. 

Terms and certificate of consolidation. 

Effect of consolidation. 

Obligation of contracts preserved. | 

Restrictions upon use of terms in corporate or or] name. 

Duty of secretary of state. 

Violation of law a Ce ea bene bY | 


14-208. 
14-209. 
14-210. 
14-211. 
14-212, 
14-213. 
14-214, 
14-215. 
14-216. 
14-217. 
14-218. 
 : 14-219. 
14-220. 
14-221, 
14-222. 


14-201. (6875): Incorporation. of. co-operative associations. Whenever 
any number of persons, not less than three; nor more than Seven, may de- 
sire to become incorporated as.a co-operative association for the purpose -of 
trade, or of prosecuting any branch of industry, or the purchase and dis- 
tribution of commodities for consumption, or in the borrowing or lending 
of money among members for industrial purposes, they shall make‘ a state- 
ment to that effect under their hands, duly acknowledged by a notary 
public, in the manner provided for the acknowledgment of deeds, setting 
forth the name of the proposed corporation, its capital ‘stock, its eaten 
and duration of the association, and the particular branch or branches. of 
industry which they intend .to prosecute, which statement shall be filed 
in the office of the secretary of state as the articles of incorporation of 
the association. The seeretary of state shall thereupon issue to such 
persons a license as commissioners to open books for subscription to. the 
capital stock of such corporation, at such time and place as they may 
determine, for which he shall receive the fee of twenty dollars ($20.00). 


History: En. Sec. 870, Civ. C. 1895; thereafter be incurred, until such. report 
re-en. Sec. 4210, Rev. C. 1907; re-en. Sec. -is made and filed, where applicable to co- 


6375, R. C. M. 1921; amd. Sec. 1, Ch. 273, 
L. 1955; amd. Sec. 2) ‘Chili ze L. 1961. 
Cal. Civ. C. Sec. 653b. 


Annual Reports 

The provisions of former section 15- 811, 
declaring that the directors and trustees 
of a corporation who fail to file with the 
county clerk and recorder of the county of 
its principal place of business an annual 
report of its condition shall jointly and 
severally be liable for all corporate debts 
or judgments then existing, or which may 


14-202. 


operative associations organized for prof- 
it. Anderson v. Equity Co-operative Assn. 
of Roy, 67 .M 291, 292, 215 P 2d. 802. 
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Gallatin Farmers Co. v. Shannon, 109 M 


- 155, -157, 93-P 2d 958. 


Collateral References 


Corporations©—3-26. 
43 C.J.S. Industrial Co-operative Socie- 


ties : on 


(6376) Limit on amount of common stock person may hold. 


No person shall be permitted to subscribe for or control or own more or 
less than one share of the common stock of such association. 


History: En. Sec. 871, Civ. C. 1895; 
re-en. Sec. 4211, Rev. C. 1967; re-en. ‘Sec. 
6376, R. C. M. 1921; amd, Sec. 1, Ch. 135, 
LL. 1933, 


Collateral References 


- Corporations¢=—87. 
43 C.J.S. Industrial Co-operative Bocies 


ties § 7. 
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14-203. (6377) First meeting. As soon as ten (10) or more shares 
of the capital stock shall be subscribed, the commissioners shall convene a 
meeting of the subscribers for the purpose of electing directors, adopting 
bylaws, and transacting such other business as shall properly come before 
them. Notice thereof shall be given by depositing same in the post office, 
properly addressed, to each subscriber, at least ten (10) days before the 
time fixed, stating the object, time, and place of said meeting. Directors 
of associations organized under this act shall be elected by the stock- 
holders, and hold their office for such period of time as shall be provided 
in the bylaws. 


History: En. Sec. 872, Civ. C. 1895; Collateral References 
re-en. Sec. 4212, Rev. C. 1907; re-en. Sec. Corporations@—15-25, 283 (1), (2), 291. 
6377, R. C. M. 1921; amd. Sec. 2, Ch. 273, 43 C.J.S. Industrial Co-operative Socie- 
L. 1955. ties § 2. 


14-204. (6378) Certificate of incorporation—amendment of articles of 
incorporation. The commissioners shall make a full report of their pro- 
ceedings, including therein a copy of the notice provided for in the pre- 
ceding section, a copy of the subscription list, a copy of the bylaws adopted 
by the association, and the names of the directors elected and their respec- 
tive terms of office, which report shall be sworn to by at least a majority 
of the commissioners, and shall be filed in the office of the secretary of 
state. The secretary of state shall thereupon issue a certificate of the 
complete organization of the association, making a part thereof a copy of 
all papers filed in his office, in and about the organization, and duly 
authenticated, under his hand and seal of the state, for which he shall 
receive the sum of twenty dollars ($20.00), and thereupon a certified copy 
of said certificate shall be filed in the office of the county clerk in which 
the principal office of the association is located. Upon the filing of said 
certified copy, the association shall be deemed to be fully organized and 
may proceed to business. At any time after the filing of the certificate of 
complete organization, the articles of incorporation may be amended. 
Any amendment of the articles of incorporation shall first be approved 
by two-thirds of the directors and then adopted by a vote of not less 
than two-thirds of those stockholders voting thereon at any regular 
meeting of the stockholders or at a special meeting of the stockholders 
called for that purpose. A certificate setting forth such amendment shall be 
executed and acknowledged on behalf of the association by its president 
or vice-president, and its corporate seal affixed thereto and attested by 
its secretary. Such certificate shall be filed in the office of the secretary 
of state who shall thereupon issue a certificate of amendment of the 
articles of incorporation, for which he shall receive the sum of ten dollars 
($10.00), and thereupon a certified copy of such certificate shall be filed 
in the office of the county clerk in which the principal office of the 
association is located. 


History: En. Sec. 873, Civ. C. 1895; Collateral References 
re-en. Sec. 4213, Rev. C. 1907; re-en. Sec. Corporations@~21, 22, 38. 
6378, R. C. M. 1921; amd. Sec. 3, Ch. 273, 43 C.J.S. Industrial Co-operative Socie- 
L. 1955; amd. Sec. 3, Ch. 117, L. 1961. ties § 3. 


14-205. (6379) Powers of such associations. Associations formed 
under this act shall be bodies corporate and politic for the period for 
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which they are organized, not exceeding forty years; may sue and be sued; 
may have a common seal, which they may alter or renew at pleasure; may 
own, possess, and enjoy so much real and personal property as shall be 
necessary for the transaction of their business, and may sell and dispose 
of the same. They may borrow money and may pledge their property, 
both real and personal, to secure the payment thereof, and they shall have 
and exercise all powers necessary and requisite to carry into effect the ob- 
jects for which they may be formed, and such as are usually exercised 
by co-operative associations, subject to all duties, restrictions, and labili- 
ties set forth in the general laws in relation to similar corporations, ex- 
cept so far as the same may be limited or enlarged by this act. 


History: En. Sec. 874, Civ. C. 1895; Collateral References 
re-en. Sec. 4214, Rev. C. 1907; re-en. Sec. Corporations€=378. 
6379, R. Cc. M. 1921. Cal. Civ. Cc. Sec. 653b. 43 (Ol AD, S. Industrial Co- -operative Socie- 
ties § 5. 


14-206. (6380) Board of directors — officers — bylaws, The board of 
directors, who shall exercise the corporate powers invested in such 
association, shall consist of not less than three, as fixed by the bylaws of 
the association. The officers of the association shall be a president, vice- 
president, secretary and treasurer, and such others as may be designated 
by the bylaws, to be elected by the stockholders or by the board of direct- 
ors, as provided by the bylaws. Only stockholders shall be elected directors, 
and only directors shall be elected president or vice-president. The offices 
of secretary and treasurer may be combined and the combined office 
designated as secretary-treasurer. The bylaws may provide that the ter- 
ritory in which the association has stockholders shall be divided into 
districts and that the directors shall be elected according to such districts, 
in which case the bylaws may specify the number of directors to be 
elected by each district, the manner and method of reapportioning the 
directors and of redistricting the territory covered by the association, 
and may provide that primary elections be held in each district by the 
stockholders residing therein to elect the directors apportioned to such 
districts with the result of all such primary elections to be ratified by 
the stockholders at the next regular meeting of the association. All by- 
laws shall be adopted by the stockholders of the association and may be 
amended at a meeting of the stockholders by a majority of those stock- 
holders voting thereon, or as otherwise provided in the bylaws. Amend- 
ments of the bylaws shall be fully effective upon adoption as provided here- 
in and need not be filed in As office of the secretary of state or county 
clerk. 


History: En. Sec. 875, Civ. C. 1895; authorized the payment of rental. Noble 
re-en. Sec. 4215, Rev. C. 1907; re-en. Sec. v. Farmers Union Trading Co., 123 M 518, 
6380, R. C. M. 1921; amd. Sec. 4, Ch. 273, 216 P 2d 925. 


aie Collateral References 
-Stockholder’s Authority To Sue . Corporations¢=56, 281, 283 (1), (2), 
A single stockholder has no authority to 284. 

bring suit on behalf of the corporation to 43 C.J.S. Industrial he Salas Socie- 


quiet title to land for which the directors ties §§ 3, 6. 


14-207. (6381) Classes of stock—-powers of ockholdars of er orerred 
and common stock—forfeiture for nonpayment of installments. The shares 
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of stock shall not be less than ten dollars ($10.00) nor more than five 
thousand dollars ($5,000.00) per share, and may be made payable in install- 
ments. Every co-operative association may divide its shares of stock into 
preferred and common stock. The holders of preferred stock shall have no 
voting power and shall not participate in the management and affairs of 
the association, and the owners thereof shall share in the profits of the as- 
sociation to the extent of not exceeding six per cent (6%) per annum on 
the par value thereof. The common stock may be divided into classes of 
different values, and the owners thereof shall share in the profits of the 
association in proportion to the par value of their shares; provided, how- 
ever, that the owners of said common stock in the different classes shall 
have the same power and vote in the association. Forfeiture of the stock 
for nonpayment of installments may be provided for in the bylaws and 
whenever a share of stock is forfeited, such share shall become the prop- 
erty of the association, and may be reissued to any person already a 
holder of common stock; but any proceeds received from such reissue, 
over and above the amount due on said share, by the association, shall be 
paid to the delinquent shareholder. The stock heretofore issued in classes 
of different par values by any co-operative association is hereby legalized 
and made valid. : 


History: En. Sec. 876, Civ. C. 1895; 
re-en. Sec. 4216, Rev. C. 1907; amd. Sec. 
1, Ch. 3, L. 1909; re-en. Sec. 6381, R. C. M. 
1921; amd. Sec. 2, Ch. 135, L. 1933. 


“Dividends” Not Deductible as ‘“Inter- 
est” in Determining Income Tax 


Moneys paid by farmers’ co-operative 
corporation created under Montana law to 
preferred stockholders constitute ‘“divi- 
dends” and are not deductible as “inter- 
est” in determining income tax on ground 
that the stock creating proceeding was a 
nullity so that the preferred stock cer- 


14-208. 


tifieates were required to be regarded as 
notes, where it appeared that holders of 
preferred stock held it as stock and not 
as a note or other promise to pay par 
value of the shares (citing section 14-201 
et seq.). Gallatin Farmers Co. v. Com- 
missioner of Internal Revenue, 132 F 2d 
706, 707. 


Collateral References 

Corporations©~69-72. 

43 C.J.S. Industrial Co-operative Socie- 
ties § 2. 


(6382) Assignment of stock. No assignment of stock shall be 


made to any person who already owns stock, except by the consent of the 
board of directors, but stock may be assigned to the association at any 
time with the consent of the directors. On no question shall a stockholder 
have more than one (1) vote. Every assignment of stock on which there 
remains any portion unpaid shall be recorded in the books of the asso- 
ciation, and each stockholder shall be jointly and severally liable with the 
association for the debts of the association to the extent. of the amount 
which shall be unpaid upon the share held by him. No assignor shall be 
released from any such indebtedness by reason of any assignment of his 
share, but shall remain jointly liable therefor with the assignee. 


History: En. Sec. 877, Civ. C. 1895; 43 C.J.S. Industrial Co-operative Socie- 
re-en. Sec. 4217, Rev. C. 1907; re-en. Sec. ties § 7. 
6382, R. C. M. 1921; amd. Sec. 5, Ch. 273, 
L. 1955. 


Collateral References 
Corporations€~111-114. 


14-209. (6383) Exemptions—shares of decedents. The share, not ex- 
ceeding: the par value ‘of five hundred dollars, of each member shall be ex- 
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of co-operative apartment association. 99 
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empt ‘from seizure on attachment, or’ sale under execution; and upon “his 
death shall be sold by the association, and the proceeds, after deducting 
all liabilities to the association, shall be delivered to his heirs. . 


History: En. Sec. 878, Civ. C. 1895; 2, Ch. 3, L. 1909; re-en. Sec. 6383, R. C. M. 
re-en. Sec. 4218, Rev. C. 1907; amd. Sec. 1921. 


14-210. (6384) Increase of membership. An association licensed to 
operate under this act may, by a majority of its stockholders, increase its 
membership in such manner as may be provided in its bylaws, not incon- 
sistent with any of the provisions of this act. 

History: En. Sec. 879, Civ. C. 1895; Collateral References 


re-en. Sec. 4219, Rev. C. 1907; re-en. Sec. Corporations€=170. 
6384, R. C. M. 1921. 43 C.J.S. Industrial Co-operative Socie- 
ties § 7. 


14-211. (6385) Reserved power of regulation. The legislative assembly 
hereby reserves the power to prescribe such regulations and _ provisions 
governing any and all associations incorporated under this act as it may 
deem advisable; and such regulations and provisions shall be binding on 
associations incorporated at the time such regulations may be made, as 
well as on those thereafter incorporated. 


History: En. Sec. 880, Civ. C. 1895; Collateral References 
re-en. Sec. 4220, Rev. C. 1907; re-en. Sec. Constitutional Law¢=129. 


6385, R. C. M. 1921. 16 C.J.S. Constitutional Law §§ 320, 336. 


14-212. (6386) Stockholders voting by mail. At any regularly called 
general or special meeting of the stockholders of co-operative associations, 
a written vote received by mail from any absent stockholder, and signed by 
him, may be read in such meeting and shall be equivalent to a vote of each 
of the stockholders so signing; provided, he has been previously notified 
in writing of the exact motion or resolution upon which such vote is taken, 
and a copy of the same is forwarded with and attached to the vote so mailed 


by him. 
History: En. Sec. 1, Ch. 83, L. 1915; -_ Collateral References 
re-en. Sec. 6386, R. C. M. 1921. Corporations¢—198. 
43 C.J.S. Industrial Co-operative Socie- 
ties § 7. 


14-213. (6387) Disposal of earnings—dividends—reserve fund—edu- 
cational fund. The directors of a co-operative association, subject to re- 
vision by the stockholders at a general or special meeting may apportion 
the earnings of the association by first paying dividends on the paid up 
capital stock, not exceeding six per cent (6%) per annum on the par 
value thereof, from the remaining funds, if any, accessible for dividend 
purposes; not less than five per cent (5%) of the net profits for a reserve 
fund until an amount has accumulated in said reserve fund amounting to 
thirty per cent (30%) of the paid up capital stock, and from the balance, 
if any, five per cent (5%) for educational fund to be used for teaching 
co-operation, and the remaining of said profits, if any, by uniform divi- 
dends upon the amount of purchases of patrons and upon the wages and 
for salaries of employees, the amount of such uniform dividends on the 
amount of their purchases, which may be credited to the account of 
such patrons on account of capital stock of the association; but in produc- 
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tion: associations such as creameries, canneries, elevators, factories, and 
the like, dividends: shall be on raw material delivered instead of. on goods 
purchased. In case the association is both a selling and a. productive 
concern, the dividends may be on both raw material delivered and on 


goods purchased by patrons. 


History: En. Sec. 2, Ch. 83, L. 1915; 
re-en. Sec. 6387, R. C. M. 1921; amd. Sec. 
3,-Ch. .135, L. 1933. 


“Dividends Not Proper Deduction for 
Taxation 


In an action to recover a corporation 
license tax exacted from a co-operative 
association under section 84-1502, and 
paid under protest, the amount of divi- 
dends paid on capital stock outstanding 
was not a proper deduction in determin- 
ing its net income for taxation purposes, 
such dividends being neither an expense 
of the association nor a payment of inter- 
est on indebtedness. Gallatin Farmers Co. 
v. Shannon, 109 M 155, 158, 93 P 2d 958. 


“Net Profits” and Other Terms Synony- 
mous 

The words “net profits” as used in this 
section, mean that part of the receipts of 
a co-operative association remaining after 
payment of operating expenses, and the 
terms “profits,” “net earnings,’ “funds” 
and “earnings” used indiscriminately in 
this section and section 14-214, mean the 
same thing. Gallatin Farmers Co. v. Shan- 
non, 109 M 155, 158, 93 P 2d 953. 


Patronage Dividends an Expense in 
Computing Tax 


Patronage dividends which a co-opera- 
tive association organized under section 


14-214. 


14-201 et seq., must pay under this section 
in apportioning its earnings if there be 
money remaining after paying certain 
other items, are in effect refunds or re- 
bates to customers, whether they be stock- 
holders or not, and are to be treated as a 
necessary expense of the association in 
computing the net income upon which it 
must pay a license tax. Gallatin Farmers 
Co. v. Shannon, 109 M 155, 158, 93 P 2d 
953. 


“Patronage Dividends” Not Deductible 
as Business Expenses in Computing In- 
come Tax—‘“May” Defined 


Moneys paid by farmers’ co-operative 
corporation created under Montana law 
as so-called patronage dividends out of its 
earnings to purchasers from it of farmers’ 
commodities are not deductible in com- 
puting corporation’s income tax as “ordi- 
nary and necessary business expenses,” 
where it appeared that so-called patronage 
dividends were paid in violation of this 
section. “May” means that directors may 
or may: not apportion earnings, but if 
directors choose so to do, they must follow 
statutory method of apportionment. Gal- 
latin Farmers Co. v. Commissioner of In- 
ternal Revenue, 132 F 2d 706, 708. 


Collateral References 
Corporations€150-153. 


(6388) Distribution of profits or net earnings—dissolution of 


association. The profits or net earnings of such associations shall be dis- 
tributed to those entitled thereto, at such times as the bylaws shall pre- 
scribe, which shall be as often as once in twelve months. If such associa- 
tions for five consecutive years shall fail to declare a dividend upon the 
shares of its paid-up capital, the holders of the majority of the par value 
of the issued arid outstanding capital stock, by petition, setting forth such 
fact, may apply to the district court of the county, wherein is situated its 
principal place of business in this state, for its dissolution. If, upon hearing, 
the allegations of the petition are feand to be true, the court may adjudge 
a dissolution of the association. . 


History: En. Sec. 3, Ch. 83, L. 1915; 
re-en. Sec. 6388, R. C. M. 1921. 


Collateral References 


Corporations€—592, 601. 
43 C.J.S. Industrial Co-operative Socie- 
ties § 2. 


14-215. (6389) Benefits of act available to existing associations. All 
co-operative corporations, companies, or associations heretofore organized 
and doing business under prior statutes, or which have attempted to so 
organize and do business, shall have the benefit of all of the provisions of 
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this act, and be bound thereby on filing with the secretary of state a written 
declaration, signed and sworn to by the president and secretary, to the ef- 
fect that said co-operative company or association has by a majority vote 
of its stockholders decided to accept the benefits of and to be bound by 
the provisions of this act. No association organized under this act shall be 
required to do or perform anything not specially required herein in order 
to become a corporation, or to continue its business as such. 
History: En. Sec. 4, Ch. 83, L. 1915; Collateral References 
re-en. Sec. 6389, R. C. M. 1921. Garperatonsesi3. 


43 C.J.S. Industrial Co-operative Socie- 
ties § 2. 


14-216. (6390) Consolidation of co-operative associations. It shall be 
lawful for two or more co-operative associations formed, or which may be 
hereafter formed under the laws of the state of Montana, organized and 
doing business in the same county, to consolidate their capital stock, debts, 
liabilities, assets, property, and franchises in such manner and upon such 
terms as may tie agreed upon by the board-of directors: of such associa- 
tions desiring to consolidate their interests; but no such consolidation 
shall be made except upon the written “ey sehest: of a majority of the stock- 
holders of each of such associations. When the directors of the constituent 
associations shall have agreed upon the terms and manner of consolida- 
tion, and name by which the corporation formed by the consolidation 
shall be known, they shall eause to be published a notice thereof at 
least once a oe for four consecutive weeks in some newspaper pub- 
lished in the county where said consolidation is to be had; said notice 
shall contain the names of the constituent associations and the manner and 
terms of such consclidation. The said directors shall also call, within 
thirty days after such consolidation, a meeting of the stockholders of such 
constituent. associations, upon due notice of the time and place, for 
the purpose of electing a board of directors for the consolidated associa- 
tion; the number of and the term for which said directors are to be 
elected shall be determined by the board of directors of the constituent 
associations. 


History: En. Sec. 1. Ch. 140, L.. 1917; Collateral References 
re-en, Sec, 6390, R. CG. M. 1921. Corporations¢581-591. 
, 43 C.J.S. Industrial Co- -operative Socie- 
ties § 2 


14-217. (6391) Terms and perience of consolidation. Said terms of 
consolidation must provide: that each stockholder in each --association 
consolidating shall be given equal rights and privileges with every other 
stockholder in the same association. When said consolidation has been 
completed, a certificate thereof, showing the procedure and terms of said 
consolidation, and the names of the constituent associations, and the name 
adopted for thé corporation formed by the consolidation, must be filed-in 
the office of the county clerk of the county where said consolidation takes 
place; the said certificate shall also contain all the facts required by sec- 
tion 14-201; said certificate shall be signed and acknowledged by at least 
a majority ai the directors of each of the constituent associations. A copy 
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of said certificate, duly certified by the county clerk and recorder, must 
also be filed in the office of the secretary of state. 


History: En. Sec. 2, Ch. 140, L. 1917; 
re-en. Sec. 6391, R. C. M. 1921. 


14-218. (6392) Effect of consolidation. When the foregoing provi- 
sions have been complied with, the constituent associations named in said 
certificate shall be deemed and held to have become extinct, and said new 
association, under the name adopted, shall be deemed and held to have 
succeeded to all their several capital stock, properties, assets, contracts, 
and rights of action, and to be entitled to possess, enjoy, and enforce the 
same, and every part thereof, as fully and completely as either and every 
of its constituent associations might have done had no consolidation taken 
place. Said new association shall also be deemed and held to have become 
subrogated to its several constituents, and each thereof, in respect to all 
their contracts and agreements with other parties, and all their debts, ob- 
ligations, and liabilities, of every kind and nature, to any person, persons, 
or corporations whomsoever or whatsoever, and said new association must 
sue or be sued in its own name in any and every case in which any or 
either of its constituents might have sued or may have been sued had no 
such consolidation been made. 


History: En. Sec. 3, Ch. 140, L. 1917; 
re-en. Sec. 6392, R. C. M. 1921. 


14-219. (6393) Obligation of contracts preserved. Nothing in this act 
shall be construed to impair the obligation of any contract to which any 
of such constituents was a party at the date of said consolidation. 

‘History: En. Sec. 4, Ch. 140, L. 1917; Collateral References 


re-en. Sec. 6393, R. C. M. 1921. | Corporations¢€=589, 590. 
43 C.J.S. Industrial Co-operative Socie- 
ties § 5. 


14-220. (6394) Restrictions upon use of terms in corporate or firm 
name. No association, person, firm, corporation, or copartnership here- 
after organized or doing business in this state shall be entitled to use the 
term “co-operative,” “co-operation,” “co-operator” as part of his, their, or 
its corporate firm, association, or other business name or title, unless in- 
corporated under and in compliance with the provisions of this chapter; 
nor shall any corporation incorporated under the co-operative laws use the 
term “farmer” or “farmers” when less than one-half of its stockholders or 
members are farmers by occupation. 


History: En. Sec. 1, Ch. 161, L. 1917; Collateral References. 
re-en. Sec. 6394, R. C. M. 1921. Corporations¢—45. 
43 C.J.S. Industrial Co-operative Socie- 
ties § 2. 


_- 14-221. (6895) Duty of secretary of state. The secretary of state shall 

not issue any certificate of incorporation to any corporation or association 

except in compliance with this act. ee : 
History: En. Sec. 2, Ch. 161, L. 1917; Collateral References 

re-en. Sec. 6395, R. C. M. 1921. Corporations¢—18, 


43 C.J.S. Industrial Co-operative Socie- 
ties § 2. 
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-. 14-222.° (6396)- Violation of law a misdemeanor—penalty. Any person, 
firm, corporation, or association violating any ofthe provisions of*this ‘act 
shall be guilty of a misdemeanor, and, upon conviction thereof, shall be 
fined in a sum not less than one hundred dollars nor more than one thou- 
sand dollars. . 


History: En. Sec. 3, Ch. 161, L. 1917; Collateral References 
re-en, Sec. 6396, R. C. M. 1921. Corporations¢=324, 369. 
43 C.J.S. Industrial Co-operative Socie- 
References ties § 8. 


Anderson v. Equity Co-operative Assn., 
67 M 291, 292, 215 P 802. 


CHAPTER 3 
CO-OPERATIVE AGRICULTURAL CORPORATIONS AND DISTRICTS 


Section 14-301. Formation of agricultural corporations or co-operative districts. 

14-302. Petition—contents and filing—bond. 

14-303. Notice of hearing of petition. 

14-304. Hearing of petition—findings of court—issuance of certificate of in- 
corporation. 

14-305. Directors to give notice of first meeting. 

14-306. Procedure for receiving other members. 

14-307. Lien of corporate indebtedness upon membership lands. 

14-308. Creation of subdivisions or subdistricts. 

14-309. Members and membership lands. 

14-310. Bylaws, adoption of. 

14-311. Bylaws—contents. 

14-312. Bylaws, recording and amending. 

14-313. Board of directors—powers. 

14-314. Directors, qualifications of—quorum—vacancies. 

14-315. Election of directors. 

14-316. Elections—how conducted—voting. 

14-317. Meetings—how conducted—voting—election of proxies. 

14-318. Indebtedness—how created—limitations. 

14-319. Creation of debt—passage of resolution. 

14-320. Notice of hearing—hearing—order of court. 

14-321. Execution and record of mortgage—lien. 

14-322. Foreclosure of mortgage—procedure—tax levy. 

14-323. Withdrawal of lands—procedure. 

14-324. Withdrawal—application to court for order. 

14-325. Organization of districts by existing associations—procedure. 

14-326. Dissenting stockholders—appraisal value of equity. 

14-327. Errors—effect. 

14-328. Order of court—appeals. 

14-329. Existing corporate laws applicable. 

14-330. Co-operative agricultural associations—ownership of enterprises— 
powers. 

14-331. Exception. 


14-301. (6397) Formation of agricultural corporations or co- operative 
districts. At any time hereafter, any ten or more holders of title, or evi- 
dence of title, to agricultural, horticultural, or farm lands in this state, of an 
aggregate value of not less than seventy-five thousand dollars, who may de- 
sire to form a company, or district, for the purpose of promoting or im- 
proving the production, processing, storing, warehousing, marketing, of any 
or all agricultural, horticultural or farm or dairying products of the re- 
spective petitioners therefor, may incorporate themselves into an agricul- 
tural corporation, or co-operative agricultural district. 
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- History: - En. Sec.-1, Art. 1, Ch. 152, L.: 1113; 33 ALR 247; 47 ALR 936; 77 ALR 


1921; ré-en.. Sec. 6397, R. C. M. 1921. 405; ‘98 ALB 1406 and 12 ALR 24 130, 
Paes ; ipa: cat ; Constitutionality of statutes relating to 
Collateral. References ~ 3 Tae Sats grading, packing, or branding of farm 
Agriculturee=6. -products. 73 ALR 1445. 
43 076) Industrialec -operative Soeie- Constitutionality and construction of 
ties § 2. farm-aid laws. 92 ALR 768. 
3 Am. Jur. 2d 826, Agriculture, § 54 et Constitutionality, construction, and ap- 
seq. plication of statutes relating to the pur- 


. chase of farm and dairy products from 
Co-operative marketing of farm prod- producers for purposes of resale. 117 ALR 
ucts by producers’ association. 25 ALR 347. 


14-302. (6398) Petition — contents and filing — bond. Such persons 
must prepare, sign, acknowledge and file a petition with the clerk of the 
district court of the county in which the lands, or the greater portion of 
the lands, included in the petition are situate; such petition to state: 


1. The name of the corporation, or district, proposed to be formed ; 
2. The purpose for which it is formed; 
3. The place where its principal business is to be transacted ; 


4, The number of its directors, or trustees, which shall not be less 
than three, and the names and residences of those who are selected for the 
first three months, and until their successors are elected and qualified; 
provided, such itmdatod or trustees, shall at all times be resident free- 
holders in the state of Montane 


5. The names and AN: of the petitioners applying for such incor- 
poration, or district, with a description of the lands which each owns 
and proposed to be submitted to said corporation or district, and the 
character of the same and their production; also a consent of the owners to 
submit the lands to the provisions hereof ; 


6. The assessed valuation of the land; 
7. The term for which it is to exist, not exceeding forty years. 


8. If shares, acres, production, or other evidences of membership are 
to be used, the basis for issuing the same, in either value, acreage, or pro- 
duction, shall be stated. 


9. Such petition shall be accompanied by a map, giving location of the 
lands sought to be included in such corporation, or district; nothing 
herein to be construed as requiring such lands to be contiguous. 

A bond in the sum of one thousand dollars, to be approved by the clerk, 
conditioned for the payment of all costs incurred in the creation of such 
corporation, or district, shall be filed with the petition. 

History: En. Sec. 2, Art. 1, Ch. 152, L. Procedure to proceeding for incorpora- 
1921; re-en. Sec. 6398, R. C. M. 1921. ie see M. R. aes P., Rule 81(a), Table 


Cross-Reference 
Caan of Montana ules of Civil 


14-303. (6399) Notice of hearing of petition. Upon the filing of such 
petition the clerk of the district court wherein the same shall be filed shall 
set the same for hearing before said court at a time not less than ten 
nor more than twenty days from the date of filing such petition, and shall 
cause notice of such setting to be mailed or delivered to each of the persons 
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purporting to be signers thereon, not less than ten days before such hearing, 
and post it in three public places in said county. 


History: En. Sec. 3, Art. 1, Ch. 152, b.. 
1921; re-en. Sec. 6399, R. C. M. 1921. 


14-304. (6400) Hearing of petition—findings of court—issuance of cer- 
tificate of incorporation. At the time specified in the notice of hearing, a 
district judge of the state of Montana shall, in open court, hear said petition 
and the evidence offered in support thereof, and determine whether or not 
the requirements of this act have been complied with. If, upon such hearing, 
or adjournments thereof, as the court may order, the court does find that 
the petition substantially complies with the requirements of this act, and is 
true in all particulars, the court shall so find, and, in open court, shall enter 
upon its minutes and upon said petition, or attach thereto, its findings and 
order, to the effect that said petition complies with the requirements of 
this act and is true and corrrect in all particulars, as therein set forth, and 
its statements are supported by proper proof, and that such corporation, or 
district, is entitled to be created and become a body corporate. A duly 
certified copy of which petition, with the court’s order, or any endorsements 
thereon, shall be filed with the secretary of state of the state of Montana, 
who shall, upon such filing, issue a certificate of incorporation under the 
seal of the state of Montana; duly certified copies of the petition, with the 
court’s order, or endorsements thereon, shall also be filed with the county 
clerks and recorders of each county in which said corporation, or district, 
shall thereafter own or hold property or have property-holding member- 
ships. Upon the issuance of such certificate, every corporation, or district, 
organized hereunder is hereby declared to be a quasi-public corporation for 
the promotion of public welfare, with all of the powers and authority of 
bodies corporate under the corporation laws of the state of Montana. 


History: En. Sec. 4, Art. 1, Ch. 152, L. 
1921; re-en. Sec. 6400, R. C. M. 1921. 


14-305. (6401) Directors to give notice of first meeting. Within thirty 
days from and after the issuance of a certificate of incorporation, the 
persons named and designated in the petition to be directors, or trustees, for 
the first three months, shall cause a written notice to be mailed or delivered 
to each and every signer of the petition of a proposed first meeting of said 
corporation, or district, for the purpose of adopting a common seal, adopt- 
ing bylaws, and providing for the issuance of stock, or other evidences 
of membership of the members thereof, and for the transaction of such 
other business as may properly come before a meeting of the stockholders 
or members of a corporation, or district, formed for the purposes named 
in the petition. 

History: En. Sec. 5, Art. 1, Ch. 152, L. 
1921; re-en. Sec. 6401, R. C. M. 1921. 


14-306. (6402) Procedure for receiving other members. Whenever any 
corporation, or district, has been formed under the provisions hereof, it is 
authorized and directed to permit other holders of title, or evidence of 
title, of similar or like agricultural, horticultural, or farm lands within this 
state to become members thereof, upon such holder of title, or evidence of 
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title, in manner and form -as may, be.required- by the laws of Montana and 
the rules of such corporation, or district, or its bylaws, applying for mem- 
bership therein to the officers thereof by- written application, duly acknowl- 
edged, containing a full, true and correct description of the lands owned by 
him and proposed to be contained in said corporation, or district; a state- 
ment of his desire to become a member thereof, and his consent to submit 
his lands to the provisions hereof and to the administration of said cor- 
poration, or district, and its bylaws, and to its objects and purposes; and 
accompanying said application a map of. the lands so owned by him and 
proposed to be submitted to said corporation, or district, its objects and 
purposes. ily 


If said application shall be in’ ‘proper form, and the applicant be the 
holder of title, or evidence of title, to the fade described, and the uses of 
said land as Menresented in said petition be similar to the uses of lands al- 
ready included in said corporation, or district, a full, true, and correct 
copy of his application shall be made and filed in the office of principal place 
of business of the corporation, or district, and his original application shall 
be filed and recorded in the office of the county clerk and recorder of the 
county in which the lands, or the greater portion thereof, are situate, and 
he shall thereupon be entitled to evidence of temporary membership, in 
shares or units of membership, in similar manner as original members 
thereof, and the said lands described in the petition shall thereafter be 
construed to be a part of said corporation, or district, to all intents and 
purposes as though originally incorporated therein. Upon the consent of a 
majority of the members or stockholders given in the annual meeting or at 
a special meeting called as provided by law for that purpose, such new 
member or stockholder shall’ be entitled to full A Ni in such corpora- 
tion, or district. | 


History: En. Sec. 6, Art. 1, Ch. 152, L. 
1921; re-en. Sec. 6402, R. C. M. 1921. 


14-307. (6403) Lien of corporate indebtedness upon membership lands. 
From and after the date of the inclysion of ; any land or. property as a mem- 
ber thereof in any corporation, or district, organized under the provisions 
hereof, all mortgage or bonded. indebtedness thereafter created by such 
corporation, or district, shall be deemed a first lien upon such membership 
lands, to the extent of not to exceed five per cent of the assessed valuation 
fflereat if the same shall be.grazing or agricultural, and not to exceed ten 
per cent of the assessed valuation thereof if the same shall be horticultural 
or vegetable-producing lands. The recording of the copy of the articles of 
incorporation, or petition to become a member of such corporation, or dis- 
trict, shall be notice to all subsequent lien claimants that such lands are 
Sabine to a first lien of not to exceed the amount specified herein; provided, 
nothing herein shall be construed as placing a limit upon the indebtedness 
that may be made a lien against any of the corporate or property assets 
of the corporation;-or district, as distinguished :from membership lands 
individually owned, and included therein for the purposes hereof. 


History: En. Sec. 7, Art. 1,-Ch. 152, L. 
1921; re-en.-Sec. 6403, R,; C.. M. 1921. 
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14-308. (6404) Creation of subdivisions or subdistricts. Any corpora- 
tion, or district, organized under the provisions hereof shall have the power 
to create subdivisions, or subdistricts, of said corporation, or district, by 
geographical or other location, as shall best subserve the purposes of the 
corporation, or district, or the welfare of the membership of the corpora- 
tion, or district, residing in the proposed subdivision, or subdistrict; pro- 
vided, any property owned or acquired by the subdivision, or subdistrict, 
thus created shall at all times be the property of the corporation, or district, 
and its members and membership lands subject to the objects, purposes 
and liabilities of the corporation, or district, as herein provided. 


History: En. Sec. 8, Art. 1, Ch. 152, L. 
1921; re-en. Sec. 6404, R. C. M. 1921. 


14-309. (6405) Members and membership lands. The members of a 
corporation, or district, organized hereunder shall be called “members” ; 
the lands included by such members shall be called ‘membership lands.” 


History: En. Sec. 9, Art. 1, Ch. 152, L. 
1921; re-en. Sec. 6405, R. C. M. 1921. 


14-310. (6406) Bylaws, adoption of. Every corporation, or district, 
formed under this chapter, must, by majority action, at its organization 
meeting after incorporation, adopt a code of bylaws for its government, 
not inconsistent with the constitution and laws of this state. 


History: En. Sec. 1, Art. 2, Ch. 152, L. 
1921; re-en. Sec. 6406, R. C. M. 1921. 


14-311. (6407) Bylaws—contents. The bylaws, where no other provi- 
sion is specially made, may provide for: 


1. The time, place, and manner of calling and conducting meetings of 
stockholders, or ene 


2. The number of stockholders, or members, or quantity of units of 
membership in acres, lands, or production, as shall constitute a quorum; 


3. The mode of voting at stockholder’s meetings, and the method of 
voting by proxy; provided, that the same shall not be inconsistent with 
any of the provisions hereof or the laws of this state; 

4. The number of directors of the corporation, or district, and the 
time of the annual election of directors and the mode and manner of giving 
notice thereof; the officers, the manner of their election, their duties and 
tenure ; 


dD. ‘The directors having the power to sell, lease, mortgage, hypothe- 
cate, or otherwise dispose. of the corporate assets of the corporation, or 
Heiattie or any part. thereof, as distinguished from membership lands. 


6. The bylaws may also provide for the manner of creating subdivi- 
sions, or subdistricts, by geographical location, or otherwise, for local 
groups or subdivisions of the corporation, or district, as may promote the 
objects of the corporation, or district, generally or the welfare of the mem- 
bership in the particular subdivision, or subdistrict; and may provide for 
local boards of directors, or executive committees, representing the board 
of directors, to manage the affairs of the subdivision, or subdistrict, thus 
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ereated, subject to the direction and approval of the board of directors 
of the corporation, or district. 

History: En. Sec. 2, Art. 2, Ch. 152, L. 
1921; re-en. Sec. 6407; R. C. M. 1921. 

14-312. (6408) Bylaws, recording and amending. The bylaws shall 
be recorded, and may be amended as provided in section 15-303 of this 
code. 

History: En. Sec. 3, Art. 2, Ch. 152, L. Compiler’s Note 
1921; re-en. Sec. 6408, R. C. M. 1921. Section 15-303, referred to in this sec- 
tion, was repealed by Sec. 143, Ch. 300, 
Laws 1967, effective December 31, 1968. 

14-313. (6409) Board of directors—powers. The corporate, or district, 
powers, business, and property of all corporations, or districts, formed 
under the provisions hereof must be exercised, conducted and controlled by 
a board, which shall never be less than three members; otherwise, the num- 
ber of members of the board may be increased or diminished at any time by 
proper amendment of the bylaws with reference thereto. The directors shall 
have the power to sell, lease, mortgage, hypothecate, or otherwise dispose 
of the corporate assets of the corporation, or district, or any part thereof, 
as distinguished from membership lands. 


History: En. Sec. 4, Art. 2, Ch. 152, I. 
1921; re-en. Sec. 6409, R. C. M: 1921. 


14-314. (6410) Directors, qualifications of — quorum — vacancies. No 
person shall be eligible to be a director of any corporation, or district, or- 
ganized under the provisions hereof, who is not himself a member of the 
corporation, or district, and a resident agricultural freeholder in the state 
of Montana. A quorum of the board of directors shall at all times be neces- 
sary for the transaction of business; provided, if the bylaws or board of 
directors shall provide for an executive committee, a quorum of such com- 
mittee shall have authority to carry on business. Whenever a vacancy 0oc- 
curs in the office of a director, unless the bylaws shall otherwise provide, 
such vacancy may be filled by appointment by the board of directors. 

History: En. Sec. 5, Art. 2, Ch. 152, L. 
1921; re-en. Sec. 6410, R. C. M. 1921. 

14-315. (6411) Blection of directors. Directors must be elected at the 
annual meeting, and may hold office for the term and in the manner as 
specified in the bylaws. 

History: En. Sec. 6, Art. 2, Ch. 152, L. 
1921; re-en. Sec. 6411, R. C. M. 1921. 

14-316. (6412) Elections—how conducted—voting. All elections must 
be by ballot, and every stockholder, or member, or holder of a unit of mem- 
bership in acres, production, or other evidence of membership shall have the 
right to vote in person or by a proxy in conformity with the provisions 
hereof, the constitution and laws of this state and the bylaws of the corpo- 
ration, or district. 

History: En. Sec. 7, Art. 2, Ch. 152, L. 
1921; re-en. Sec. 6412, R. C. M. 1921. 

14-317. (6413) Meetings—how conducted—voting—election of proxies. 
At the organization meeting or any meeting of the stockholders or members 
of a corporation, or district, organized under the provisions hereof, each 
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member and each unit of membership in acres, production, or other evidence 
of membership, shall be entitled to vote in person or by proxy. Corporate 
action at such meeting shall be determined by a majority of the mem- 
bership, and a majority of the acres, production, or units of membership, 
as may have been adopted. Any group of members of a subdivision, or 
subdistrict, of the corporation, or district, as may be defined and designated 
by the board of directors, or bylaws, shall, at a subdivision, or subdistrict, 
meeting called for the purpose, elect a delegate or proxy to represent all 
of the membership in the subdivision, or subdistrict, at any such meeting. 
Where any subdivision, or subdistrict, fails to elect such delegate, any 
individual member may give proxy, provided no person shall be entitled to 
act as proxy who is not himself a member of the corporation, or district, 
and a resident, agricultural, or horticultural freeholder in the state of Mon- 
tana for not less than three years immediately preceding such meeting. 


History: En. Sec. 8, Art. 2, Ch. 152, L. 
1921; re-en. Sec. 6413, R. C. M. 1921. 


14-318. (6414) Indebtedness—how created—limitations. The board of 
directors, or other officers of a corporation, or district, organized under the 
provisions hereof, as such shall have no power to ineur any debt or liability 
which will be a lien upon its membership lands, except in accordance with 
the terms and provisions hereof. When at a meeting of the directors of 
any corporation, or district, organized hereunder, of which meeting each 
director shall have received at least five days’ written or telegraphic prior 
notice, it shall be determined to the interests of said corporation, or dis- 
trict, for the promotion of its objects and business to create an indebted- 
ness of said corporation, or district, secured by a first. lien or mortgage 
upon all of the membership lands to the extent allowed under the provi- 
sions hereof, such meeting shall pass and spread at length upon their min- 
utes a resolution specifying the purposes for which such debt is to be cre- 
ated, the amount thereof, the rate of interest to be paid thereon, and the 
manner and form of evidencing the same, and any coupons for interest 
thereon, and authorizing, directing, and empowering the executive officers 
of the corporation, or district, to, upon the approval of the district court, 
as hereinafter provided for, make, execute and deliver bonds, notes, cou- 
pons, or other evidences of the debt, and mortgages, deeds of trust, or 
other instruments of mortgage and hypothecation for security of the same. 


History: En. Sec. 1, Art. 3, Ch. 152, L. 
1921; re-en. Sec. 6414, R. C. M. 1921. 


14-319. (6415) Creation of debt—passage of resolution. Upon the pas- 
sage of such resolution the executive officers of the corporation, or district, 
shall prepare and file their verified petition in the district court of the 
county of principal place of business of such corporation, or district, setting 
forth the fact of the passage of the resolution by the board of directors, the 
reason for the creation of such debt, and such other facts as may be neces- 
sary to fully advise the court with reference to such corporation, or dis- 
trict, its aims and objects and the purposes for which said debt is to be 
created and the money expended, and praying for the approval of the court 
for the creation of such debt and the mortEase, Gu by poshegatign of its 
membership lands as security therefor. 
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History: En. Sec. 2, Art. 3, Ch. 152, L. Procedure to proceeding for HAREEA ES of 

1921; re-en. Sec. 6415, R. C. M. 1921. indebtedness, see M. R. Civ. P., Rule 81 
(a), Table A. 

Cross-Reference | . 


Application of Montana Rules of Civil 


14-320. (6416) Notice of hearing—hearing—order of court. (1) Up- 
on presentation of such petition to the court, the court shall set the same 
for hearing at a time not less than twenty nor more than forty days from 
the date of filing thereof, and direct personal notice to be given to such 
members as are within the state of Montana, and by mail to such members 
without the state; and by publication in some newspaper of general circula- 
tion in each of the counties in which membership lands to be affected are 
situated, for not less than two weeks prior to the hearing of said petition; 
which notice shall state the name of the corporation, or district, its prin- 
cipal place of business, and the fact that it has applied to a district court 
(naming and describing the same), for leave to create a bonded indebted- 
ness of the amount prayed for, the maximum rate of interest proposed to 
be paid thereon, and time of maturity. 


(2) On the day set for the hearing of the petition the court shall pro- 
ceed to hear the same, and any objections that may be filed to the granting 
hereof. If upon said hearing the court shall find (1) that notice has been 
given as required by this law and the orders of the court, (2) that the mat- 
ters and things set forth in said petition are true, (3) that the objects and 
purposes for which the money is sought are within the legitimate objects 
and purposes for said corporation, or district, for the carrying on of its 
business, and that the board of directors have determined that such fund is 
proper or required for the carrying on of its business, and (4) that the pro- 
visions of this law have been complied with, the court shall sign and order 
filed, entered, and docketed its judgment and decree, including its findings 
on said hearing, describing the lands and authorizing, ordering, and direct- 
ing the executive officers of such corporation, or district, to make, execute, 
and deliver notes, bonds, coupons, or other evidences of indebtedness of the 
total amount prayed for in the petition, and the maximum interest to be 
permitted, and make, execute, sign, and deliver mortgage or deed of trust 
or instrument of hypothecation covering the real property of the corpora- 
tion, or district, and all of the membership lands in said corporation, or dis- 
trict; said judgment to specify that for the payment of said debt and the 
interest thereon, as authorized, recourse shall first be had to the real prop- 
erty of said corporation, or district, separate and apart from the member- 
ship lands of the individual members thereof, and in the event of the failure 
of the corporate real property to fully satisfy, pay, and discharge said debt 
and its interest, as the same may be due, to permit and allow recourse to 
be had in the form of first lien and right upon all membership lands in 
said corporation, or district, to the extent authorized by the provisions 
hereof; provided, if a majority, as provided for in section 14-325, shall 
file written objection to the granting of the petition, the court shall dismiss 
the proceeding, and no similar proceeding shall be filed within six months 
thereafter. 


History: En. Sec. 3, Art. 3, Ch. 152, L. 
1921; re-en. Sec. 6416, R. C. M. 1921. 
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14-321.. (6417) Execution and record of mortgage—lien. Upon the 
signing, entering, and docketing of a judgment authorizing the loan, the 
executive officers of such corporation, or district, shall be authorized and 
empowered to make, execute, and provide for the sale and delivery of 
notes, bonds, coupons, or other evidences of indebtedness of said corpora- 
tion, or district, and make, execute, and deliver mortgages and deeds of 
trust, or instruments of hypothecation, as required, as security for such 
debts and the interest thereon. Any such mortgage or deed of trust which 
may be executed and delivered in accordance herewith shall set forth at 
length the order and decree of the district court authorizing the same, 
and when recorded in the office of the county clerk and recorder of any 
county in which membership lands included in the membership of such 
corporation, or district, or any of the assets of said corporation, or district, 
are situated, said mortgage shall be and become a first lien upon all the 
lands of said corporation, or district, and upon all of the membership lands 
of the individual members as may be included-in said corporation, or dis- 
trict, situated in such county, as of the date when such lands became mem- 
bers of such corporation, or district, to the extent of the limitation of in- 
debtedness thereon herein provided for. 


History: En. Sec. 4, Art. 3, Ch. 152, L. 
1921; re-en. Sec. 6417, R. C. M. 1921. 


14-322. (6418) Foreclosure of mortgage—procedure—tax levy. In the 
event there shall be default in either principal or interest or the terms 
and conditions of any bonds, notes, or mortgages, or deeds of trust, made, 
executed, and delivered pursuant to the authority hereof, the holder or 
holders of such mortgage, or the trustee named in the deed of trust, shall 
be entitled to proceed to foreclose the same in the manner provided for in 
Title 93 of this code, and the application for foreclosure shall be proceeded 
with as a foreclosure proceeding. If the court in such foreclosure shall find 
for the plaintiff and order foreclosure of the mortgage, or deed of trust, 
as prayed for, such court is hereby empowered in its discretion to include 
in its judgment and decree of foreclosure an order and direction to the 
county clerk and recorder of each of the counties in which lands included 
in said mortgage are situated, ordering and directing the county clerks 
and recorders of such counties to levy and include as part of the taxes 
levied against the membership lands included therein, the proportion that 
such lands shall be liable for such indebtedness and costs so found to be 
due, which tax thus created shall be collected in whole or in part over a 
period of not to exceed three years, as the court shall in its order direct. 

History: En. Sec. 5, Art. 3, Ch. 152, 
L. 1921; re-en. Sec. 6418, R. C. M. 1921. 

14-3238. (6419) Withdrawal of lands—procedure. Any person holding 
title, or evidence of title, to membership lands included in a corporation, 
or district, organized under the provisions hereof, subsequently desiring 
to withdraw his lands from such corporation, or district, may do so upon 
presenting to the board of directors his verified petition stating that he is 
the holder of title, or evidence of title, to membership lands. included 
therein, particularly describing the same, with a map or plat thereof; that 
he is desirous of withdrawing from such corporation, or district, and ten- 
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dering to said board the prorata amount of liability of his lands for all of 
the corporation’s lawfully created and existing lien liabilities, together 
with his prorata amount of interest due and to become due upon any such 
liabilities to the maturity of the same. If the matters and things set forth 
in. said petition shall be true, and said petitioner shall deposit with the 
board his prorata amount of the liabilities as before herein set out, or fur- 
nish a receipt for such amount from the mortgage or lien holders, holding 
liens against such lands, the proper officers of the corporation, or district, 
shall make, execute, acknowledge, and deliver a release of said lands from 
incorporation, or district, and its liabilities. Upon presentation of such 
release to the mortgage or lien holder claiming a right against said mem- 
bership lands, they shall furnish their release thereof, which said release 
or releases may be filed and recorded in any county or counties in which 
said lands may be situated. The board of directors and corporate assets 
of the corporation shall be responsible to any mortgage or lien holder 
and the withdrawee for the payments of such funds on their debt or la- 
bility. | 
History: En. Sec. 6, Art. 3, Ch. 152, 
L. 1921; re-en. Sec. 6419, R. C. M. 1921. 


14-324. (6420) Withdrawal—application to court for order. In the 
event the board of directors shall refuse or fail for a period of thirty days 
to act upon such petition of withdrawal, the petitioner shall be entitled to 
apply to the district court in the county wherein said lands, or the larger 
proportion of the same, shall be situated, for an order of withdrawal, and 
upon his payment to the clerk of the court for the use and benefit of the 
holders of mortgages or other hens against said corporation or its mem- 
bership lands, of the prorata amount of his land’s liabilities therefor, he 
shall be entitled to an order of withdrawal and release of his lands from 
said court. The filing with the clerk and recorder of a duly certified copy 
of such order permitting withdrawal, shall operate to release the member- 
ship lands described therein from any liens of the corporation under the 
provisions hereof. 


History: En. Sec. 7, Art. 3, Ch. 152, 
L. 1921; re-en. Sec. 6420, R. C. M. 1921. 


14-325. (6421) Organization of districts by existing associations—pro- 
cedure. Any co-operative, or other corporation, association, society, or 
group of individuals now or heretofore associated together for purposes and 
objects similar to those contemplated by the provisions hereof, desiring to 
come within the provisions hereof, may by resolution of their board of di- 
rectors, direct written notice to be given to each stockholder or member of 
their corporation or group of individuals, of the proposal to organize a cor- 
poration, or district, under the provisions hereof, and request ten or more 
of their members, qualified as herein provided for, to prepare and file in 
such county as they shall select to make their principal place of business, 
a petition in accordance with the provisions of section 14-302. If thereafter 
not less than two-thirds of the stockholders, or members, as such, of such 
co-operative, or other corporation, association, society, or group of indi- 
viduals, shall either file with the corporation, or district, their written 
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consent to such reorganization, or petition to become members thereof, in ac- 
cordance with the provisions hereof, or both, the board of directors, or 
other governing board of such existing co-operative, or other corporation, 
association, society, or group of individuals, shall be authorized to, through 
proper officers, transfer to such new corporation, or district, when organ- 
ized, their corporate assets, real, personal, and mixed. Any stockholder or 
member of any co-operative or other corporation or society reorganized 
under the provisions hereof, consenting to such reorganization but not in- 
cluding lands therein, shall be entitled to a certificate or shares of stock or 
other evidence of membership in such reorganized corporation, or district, 
of the par value equal to the value of his certificate or shares of stock or 
membership right in the previous existing co-operative or other corporation 
or society’s assets at the time of such reorganization, and shall be to this 
extent a stockholder or member; provided any stockholder or member of 
the corporation or group of individuals that are reorganizing shall not be 
considered as increasing the stock of the new corporation, so as to require 
consent of a majority of its members or stockholders to their admission. 


History: En. Sec. 8, Art. 3, Ch. 152, 
L. 1921; re-en. Sec. 6421, BR. C. M. 1921. 


14-326. (6422) Dissenting stockholders—appraisal value of equity. In 
the event any stockholder or member of such existing co-operative, or other 
corporation, association, society, or group of individuals, shall decline to 
consent to such transfer, or refuse to become a member of such new or- 
ganization, he must, within thirty days from and after receiving written 
notice of the transfer of said assets to the new corporation, or district, 
serve upon the officers of the newly created corporation, or district, and 
file in the district court of the county of its principal place of business, his 
petition, praying for the net value of his equity as a stockholder, or mem- 
ber, in said co-operative, or other corporation, association, society, or group 
of individuals, in its assets, determined and valued as of the date when 
the said property was transferred by the directors, or executive officers, to 
the new corporation, or district. Upon a failure to, within the time and in 
the manner specified herein, file such claim for appraisal and settlement, it 
shall be forever barred. 


History: En. Sec. 9, Art. 3, Ch. 152, 
L. 1921; re-en. Sec. 6422, R. C. M. 1921. 


14-327. (6423) Errors—effect. Mere error or omission in the descrip- 
tion of any lands, or in the names of any of the holders of title, or evidence 
of title, to lands, shall not operate to render invalid any proceedings here- 
under or to deprive the district court of the subject matter, unless such 
error or omission shall cause substantial injury. 


History: En. Sec. 10, Art. 3, Ch. 152, 
L. 1921; re-en. Sec. 6423, BR. C. M. 1921. 


14-328. (6424) Order of court—appeals. Whenever under the pro- 
visions hereof any application is permitted to be made to the district court, 
or appeal allowed thereto, the action of the district court, upon such appli- 
cation, or appeal, shall be final, unless appealed from in accordance with 
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Title 93 of this code within. sixty, days il sa and after. ane date of the: entry 
of the order or judgment.. 


History: En. Sec. 11, Art. 3, Ch. 152, 
L. 1921; re-en. Sec. 6424, R. C. M. 1921.. 


14-329. (6425) Existing corporate laws applicable. Except as other- 
wise herein specifically provided, corporations, or districts, organized under 
the provisions hereof shall be governed and controlled by the laws relative 
to corporations generally. 


History: En. Sec. 12, Art. 38, Ch. 152,. 
L. 1921; re-en. Sec. 6425, R. C. M. 1921. 


14-330. (6426) Co-operative agricultural associations — ownership of 
enterprises—powers. Any, either co-operative stock or nonprofit nonstock, 
agricultural association or company already existing or that may be here- 
after organized under the laws of Montana, may own and operate two or 
more co-operative enterprises in different parts of the state, and may exer- 
cise and possess the following powers by so providing in fete articles of 
incorporation or in their bylaws: 


(a) That all powers of the association members or stockholders shall 
be exercised by duly elected delegates at any meeting of such delegates 
which may be called. They shall elect such officers and transact such busi- 
ness in the same manner as the association members or stockholders are 
empowered to do. Such officers and board of directors as the delegates 
may elect shall be known as “general officers” or “general board of di- 
rectors.” ? i 


(b) Stockholders or members of such co-operative stock or nonprofit 
nonstock agricultural associations or companies shall be grouped into “lo- 
cals” in such districts as the general board of directors may from time to 
time direct. 


(c) Hach local, with territorial limits as determined by the pe 
board of directors, shall elect from among its stockholders or members one 
delegate and one alternate to represent the local at any meeting of the 
association or company. Such delegate and alternate shall serve for one 
year. The alternate shall serve as delegate at all meetings where the dele- 
gate may not be in attendance. 


(d) Each delegate shall have only one vote, Sahn of the number 
of stockholders or members which he may represent. 


History: En. Sec. 1, Ch. 93, L. 1921; Collateral References 
re-en. Sec. 6426, R. C. M. 1921. 3 Am. Jur. 2d 328, pie OToos § 55. et 
ee. seq. 


‘Responsibility of @emculiral society 
for tort. 52 ALR 1400. 


14-331. (6427) Exception. Nothing in this act shall be deemed or 
construed to limit the powers of the board of directors of uy corporation. 


History: En. Sec. 2, Ch. 93, L. 1921; 
re-en. Sec. 6427, R. C. M. 1921. 
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14-420. Association heretofore organized may adopt the provisions of this act. 

14-421. Constitutionality. 

14-422. Filing fees. 

14-423. Recording marketing agreements. 

14-424,  Requisites for filing. 

14-425. Place for filing. 
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14-427. Transfer of title effected on recording, when—lien not to extend to 
subsequent product. 

14-428. Agreements as security for loans—transfer and assignment. 

14-429, Fees of county clerk—indexing of recorded agreements. 


14-401. (6428) Declaration of policy. In order to promote, foster, and 
encourage the intelligent and orderly marketing of agricultural products 
through co-operation and to eliminate speculation and waste; and to make 
the distribution of agricultural products as directly as can be efficiently 
done between producer and consumer; to stabilize the marketing problems 
of agricultural products, and to supply to its members necessary equip- 
ment, this act is passed. 


History: En. Sec. 1, Ch. 233, L. 1921; 
re-en. Sec. 6428, R. C. M. 1921. 


14-402. (6429) Definitions as used in this act. (a) The term “agricul- 
tural products” shall include horticultural, viticultural, forestry, dairy, 
livestock, poultry, bee and any farm products; 

(b) The term “member” shall include actual members of associations 
without capital stock and holders of’common stock in associations organ- 
ized with capital stock ; | 

~ (ce) “The term “association” means any corporation organized under 
this act; and — 

(d) The term “person” shall include peices firms, partnerships, 

corporations, and associations. 

Associations. organized hereunder shall be deemed nonprofit, inasmuch 
as they are not organized to make profits for themselves, as such, or for 
their members, as such, but only for their members as producers. 
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This act shall be referred to as the “Co-operative Marketing Act.” 


History: En. Sec. 2, Ch. 233, L. 1921; 
re-en. Sec. 6429, R. C. M. 1921. 


14-403. (6480) Who may organize. Five or more persons engaged in 
the production of agricultural products may form a nonprofit co-operative 
association, with or without capital stock, under the provisions of this 
act. 


History: En. Sec. 3, Ch. 233, L. 1921; Collateral References 
re-en. Sec. 6430, R. C. M. 1921. 35 Am. Jur. 153, Markets and Market- 
ing, § 39 et seq. 


14-404. (6431) Purposes. An association may be organized to engage 
in any activity in connection with the marketing or selling of the agricul- 
tural products of its members, or with the harvesting, preserving, drying, 
processing, canning, packing, storing, handling, shipping, or utilization 
thereof, or the manufacturing or marketing of the by-products thereof; 
or in connection with the manufacturing, selling, or supplying to its mem- 
bers of machinery, equipment, or supplies; or the financing of the above- 
enumerated activities; or in any one or more of the activities specified 
herein. 

History: En. Sec. 4, Ch. 233, L. 1921; Constitutionality of statutes relating to 


re-en. Sec. 6431, R. C. M. 1921. erading, packing .or branding of farm 
products. 73 ALR 1446. 
Collateral References Constitutionality and construction of 


Co-operative marketing of farm prod- farm-aid laws. 92 ALR 768. 
ucts by producers’ association. 25 ALR 
1113; 33 ALR 247; 47 ALR 936; 77 ALR 
405; 98 ALR 1406 and 12 ALR 2d 130. 


14-405. (6432) Preliminary investigation. Every group of persons 
contemplating the organization of an association under this act is urged to 
communicate with the dean of the state agricultural college who will inform 
it whatever a survey of the marketing conditions affecting the commodi- 
ties to be handled by the proposed association indicates regarding probable 
SUCCESS. 


History: En. Sec. 5, Ch 233, L. 1921; 
re-en. Sec. 6432, R. C. M. 1921. 


14-406. (6483) Powers of associations. Each association incorporated 
under this act shall have the following powers: 


(a) To engage in any activity in connection with the marketing, selling, 

harvesting, preserving, drying, processing, canning, packing, storing, hand- 
ling, or utilization of any agricultural products produced or delivered 
to it by its members; or the manufacturing or marketing of the by-prod- 
ucts thereof; or in Borecier with the purchase, hiring or use by its mem- 
bers of Sie machinery, or equipment; or in the financing of any such 
activities; or in any one or more of the activities specified in this section. 
No association shall handle the agricultural products of nonmembers in 
greater volume than that of members. 


(b) To borrow money and to make advances to members. 


(ec) To act as the agent or representative of any member or members 
in any of the above-mentioned activities. 
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- (d) . To purchase or otherwise acquire, and to hold, own, and exercise 
all rights of ownership in, and to sell, transfer, or pledge shares of the 
capital stock or bonds of any corporation or association engaged in any 
related activity or in the handling or marketing of any of the products 
handled by the association. 

(e) To establish reserves and to invest the funds thereof in bonds or 
such other property as may be provided in the bylaws. 

(f) To buy, hold and exercise all privileges of ownership, over such 
real or personal property as may be necessary or convenient for the con- 
ducting and operation of any of the business of the association or ‘incidental 
thereto. 

(g) To do each and every thing necessary, HN or proper for the 
accomplishment of any one of the purposes or the attainment of any one 
or more of the objects herein enumerated or conducive to or expedient for 
the interest or benefit of the association; and to contract accordingly; 
and in addition to exercise and possess all powers, rights and privileges 
necessary or incidental to the purposes for which the association is organ- 
ized or to the activities in which it is engaged; and in addition any other 
rights, powers, and privileges granted by the laws of this state to ordinary 
corporations, except such as are inconsistent with the geet provisions 
of this act, and to do any such thing anywhere. 


History: En. Sec. 6, Ch. 233, L. 1921; 
re-en. Sec. 6433, R. C. M. 1921; amd. Sec. 
1, Ch. 109, L. 1933. 


14-407. (6434) Members. (a) Under the terms and conditions pre- 
scribed in its bylaws, an association may admit as members, or issue com- 
mon stock, only to persons engaged in the production of the agricultural 
products to be handled by or through the association, including the lessees 
and tenants of land used for the production of such products and any les- 
sors and landlords who receive as rent part of the crop raised on the leased 
premises. 

(b), Ifa mone of a nonstock association be other than a natural 
person, such member may be represented by any individual, associate, 
officer, or member thereof duly authorized in writing. 

(ce) One association organized hereunder may become a member or 
stockholder of any other association or associations, organized hereunder. 


History: En. Sec. 7, Ch. 233, L. 1921; Collateral References 
re-en. Sec. 6434, R, C. M. 1921. 35 Am. Jur. 157, Markets and Market- 
ing, § 45. 


14.408. (64385) Articles of incorporation. Each association formed 
under this act must prepare and file articles of incorporation, setting forth: 

(a) The name of the association ; 

(b) The purposes for which it is formed ; 

(ec) The place where its principal business will be transacted ; 

(d) The term for which it is to exist, not exceeding forty years ; 

(e) The number of its directors or trustees, which shall not be less 
than five nor more than thirteen, and the names and residences of those 
who are appointed for the first three months and until their successors are 


elected and qualified. 
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(f) If organized without capital. stock,” ‘whether ‘the property rights 
and interest of each member-shall be equal or unequal; and if unequal, the 
articles shall set forth the general: rule.or-rules Roplicable to all. members 
by which the property rights and: iiterests,-respectively, of. each member 
may and shall be determined and fixed and the association shall have the 
power to admit new members who shall be entitled to share in the prop- 
erty of the association with the old members, in accordance with such 
general rule or rules. This provision of the articles of incorporation shall 
not be altered, amended, or repealed except by. the written consent. or 
vote of three- fearihs of the members. 

(¢) The articles must be subscribed by the incorporators and acknowl- 
edged by one of them before an officer authorized by the law of this state 
to take and certify acknowledgments of deeds and conveyances; and shall 
be filed in accordance with the provisions of the general corporation law 
of this state, and when so filed the said articles of incorporation, or certi- 
fied copies thereof, shall be received in all the courts of this state, and 
other places, as prima facie evidence of the facts contained therein, and of 
the due incorporation of such association. A certified copy of the articles of 
incorporation shall also be filed with the dean of the state college of agri- 
culture. 


History: En. Sec. 8, Ch. 233, L. 1921; 
re-en. Sec. 6435, R. C. M. 1921. 


14-409. (6436) Amendments to articles of eerpeeation The articles 
of incorporation may be altered or amended at any regular meeting or at 
any special meeting called for that purpose. An amendment must first be 
approved by two-thirds of the directors and then adopted by a vote repre- 
senting a majority of all the members of the association. Amendments to 
the articles of incorporation when so adopted shall be filed in accordance 
with the provisions of the general corporation law of this state. 


History: En. Sec. 9, Ch. 233, L. 1921; 
re-en. Sec. 6436, R. C. M. 1921. 


14-410. (6437) Bylaws. Each association incorporated under this act 
must, within thirty days after its incorporation, adopt for its government 
and management a code of bylaws, not inconsistent with the powers granted 
by this act. A majority vote of the members or stockholders, or their 
written assent, is necessary to adopt such bylaws. Each association under 
its bylaws may also provide for any or all of the following matters: 

(a) The time, place and manner of calling and conducting its meetings. 

(b) The number of stockholders or members constituting a quorum. 

(ec) The right of members or stockholders to vote by proxy or by mail 
or by both, and the conditions, manner, form, and effects of such votes. 

(d) The number of directors constituting a quorum. 

(e) The qualifications, compensation and duties and term of office of 
directors and officers; time of their election and the mode and manner of 
giving notice thereof. 

(f) Penalties for violations of the bylaws. 

(g) The amount of entrance, organization and menibersiny fees, if 
any; the manner and method of collection of the same, and le purposes 
for which they may be used. Uy eee 
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(h) The amount which each member or stockholder shall be required to 
pay annually or from time to time, if at all, to carry on the business of 
the association, the charge, if any, to be paid by each member or stock- 
holder for services rendered by the association to him and the time of 
payment and the manner of collection; and the marketing contract between 
the association and its members. or stockholders which every member or 
stockholder may be required to sign. 

(1) The number and qualifications of members or stockholders of the 
association and the conditions precedent. to membership or ownership of 
common stock; the method, time, and. manner of permitting members to 
withdraw or the holders of common stock to transfer their stock; the 
manner of assignment and transfer of the interest of members, and the 
shares of common stock; the conditions upon which, and the time when 
membership of any member shall cease. The automatic suspension of the 
rights of a member when he ceases to be eligible to membership in the 
association, and mode, manner, -and effect of the expulsion of a member; 
manner of determining the value of a member’s interest and provision for 
its purchase by the association upon the death or withdrawal of a member 
or stockholder or upon the expulsion of a member or forfeiture of his 
membership, or at the option of the association, by conclusive appraisal 
by the board of directors. In case of the withdrawal or expulsion of a 
member the board ‘of directors shall equitably and conclusively appraise 
his property interests in the association and shall fix the amount thereof in 
money, which shall be paid to him within one year after such expulsion or 
withdrawal. | 


History: En. Sec. 10, Ch. 233, L. 1921; 
re-en. Sec. 6437, R. C. M. 1921. 


14-411. (6488) General and special meetings—how called. In its by- 
laws each association shall provide for one or more regular meetings an- 
nually. The board of directors shall have the right to call a special meeting 
at any time and ten per cent of the members or stockholders may file a 
petition stating the specific business to be brought before the association 
and demand a special meeting at any time. Such meeting must thereupon be 
called by the directors. Notice of all meetings, together with a statement 
of the purposes thereof, shall be mailed to each member at least ten days 
prior to the meeting’; provided, however, that the bylaws may require in- 
stead that such notice may be given by publication in a newspaper of gen- 
eral circulation, published at the principal place of business of the associa- 
tion. 


History: En. Sec. 11, Ch. 233, L. 1921; 
re-en. Sec. 6438, R. C. M. 1921. 


14.412. (6439) Directors — election — compensation — interest in con- 
tracts—vacancies. The affairs of the association shall be managed by a 
board of not less than five directors, elected by the members or stockholders 
from their own number. The bylaws may provide that the territory in 
which the association has members shall be. divided into districts and 
that the directors shall be. elected according to.such districts. In such a case 
the bylaws shall specify the number of directors to be elected by each: dis- 
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trict, the manner and method of reapportioning the directors and of re- 
districting the territory covered by the association. The bylaws may pro- 
vide that primary elections should be held in each district to elect the 
directors apportioned to such districts and the result of all such primary 
elections must be ratified by the next regular meeting of the association. 

An association may provide a fair remuneration for the time actually 
spent by its officers and directors in its service. No director, during the 
term of his office, shall be a party to a contract for profit with the asso- 
ciation differing in any way from the business relations accorded regular 
members or holders of common stock of the association, or to any other 
kind of contract differing from terms generally current in that district. 

When a vacancy on the board of directors occurs, other than by expira- 
tion of term, the remaining members of the board, by a majority vote, shall 
fill the vacancy, unless the bylaws provided for an election of directors 
by district. In such a case the board of directors shall immediately eall a 
special meeting of the members or stockholders in that district to fill the 
vacancy. 


History: En. Sec. 12, Ch. 233, L. 1921; 
re-en. Sec. 6439, R. C. M. 1921. 


14-413. (6440) Blection of officers. The directors shall elect from their 
number a president and one or more vice-presidents. They shall also elect a 
secretary and treasurer, who need not be directors, and they may combine 
the two latter offices and designate the combined office as secretary-treas- 
urer. The treasurer may be a bank or any depositary, and as such shall 
not be considered as an officer, but as a function of the board of directors. 
In such case the secretary shall perform the usual accounting duties of the 
treasurer, excepting that the funds shall be deposited only as authorized 
by the board of directors. 

History: En. Sec. 13, Ch. 233, L. 1921; 
re-en, Sec. 6440, R. C. M. 1921. 

14-414. (6441) Stock—membership certificates — when issued — voting 
—liability—limitations on transfer and ownership. When a member of an 
association established without capital stock, has paid his membership fee 
in full, he shall receive a certificate of membership. 

No association shall issue stock to a member until it has been fully paid 
for. The promissory notes of the members may be accepted by the asso- 
ciation as full or partial payment. The association shall hold the stock 
as security for the payment of the note, but such retention as security shall 
not affect the members’ right to vote. 

Except for debts lawfully contracted between him and the association, 
no member shall be liable for the debts of the association to an amount 
exceeding the sum remaining unpaid on his membership fee or his sub- 
scription to the capital stock, including any unpaid balance on any a HUE 
sory notes given in payment thereof. 

No stockholder of a co-operative association shall own more than one- 
twentieth of the issued common stock of the association; and an associa- 
tion, in its bylaws, may limit the amount: of common stock which one 
member may own to any: amount less than one-twentieth of the issued 
eommon stock. 
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No member or stockholder shall be entitled to more than one vote. 

The bylaws shall prohibit the transfer of the common stock of the 
association to persons not engaged in the production of the agricultural 
products handled by the association, and such restrictions must be printed 
upon every certificate of stock subject thereto. 

The association may at any time, except when the debt of the associa- 
tion exceeds fifty per cent of the assets thereof, buy in or purchase its 
common stock at book value thereof as conclusively determined by the 
board of directors and pay for it in cash within one year thereafter. 


History: En. Sec. 14, Ch. 233, L. 1921; 
re-en. Sec. 6441, R. C. M. 1921. 


14-415. (6442) Removal of officer or director. Any member may bring 
charges against an officer or director by filing them in writing with the 
secretary of the association, together with a petition signed by ten per cent 
of the members, requesting the removal of the officer or director in ques- 
tion. The removal shall be voted upon at the next regular or special meet- 
ing of the association and, by a vote of a majority of the members, the 
association may remove the officer or director and fill the vacancy. The 
director or officer against whom such charges have been brought shall be 
informed in writing of the charges previous to the meeting and shall have 
an opportunity at the meeting to be heard in person or by counsel and to 
present witnesses; and the person or persons bringing the charges against 
him shall have the same opportunity. 

In ease the bylaws provide for election of directors by districts with 
primary elections in each district, then the petition for removal of a 
director must be signed by twelve per cent of the members residing in 
the district from which he was elected. The board of directors must call 
a special meeting of the members residing in that district to consider the 
removal of the director. By a vote of the majority of the members of that 
district, the director in question shall be removed from office. 


History: En. Sec. 15, Ch. 233, L. 1921; 
re-en. Sec. 6442, R. C. M. 1921. 


14-416. (6443) Referendum. Upon demand of forty per cent of the 
entire board of directors any matter that has been approved or passed by 
the board must be referred to the entire membership or the stockholders for 
decision at the next special or regular meeting; provided, however, that 
a special meeting may be called for the purpose. 


History: En. Sec. 16, Ch. 233, L. 1921; 
re-en. Sec. 6443, R. C. M. 1921. 


14-417. (6444) Marketing contract. The association and its members 
may make and execute marketing contracts, requiring the members to sell, 
for any period of time, not over ten years, all or any specified part of their 
agricultural products or specified commodities exclusively to or through the 
association or any facilities to be created by the association. The contract 
may provide that the association may sell or resell the products of its mem- 
bers with or without taking title thereto; and pay over to: its: members 
the resale price, after deducting all necessary selling, overhead and other 
eosts and expenses. | | 
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The bylaws and the marketing contract may fix, as liquidated damages, 
specific sums to be paid by the member or stockholder to the association 
upon the breach by him of any provisions of the marketing contract re- 
garding the sale or delivery or withholding of products and may further 
provide that the member will pay all costs, premiums for bonds, expenses 
and fees in case any action is brought upon the contract by the association, 
and any such provisions shall be valid and enforceable in the courts of this 
state, 

In the event of any such breach or threatened breach of such market- 
ing contract by a member, the association shall be entitled to an injunc- 
tion to prevent the further breach of the contract, and to a decree of spe- 
cific: performance thereof. Pending the adjudication of such an action and 
upon filing a verified complaint showing the breach or threatened breach, 
and upon filing a sufficient bond, the association shall be entitled to a tem- 
porary restraining order and preliminary injunction against the member. 


History: En. Sec. 17, Ch. 233, L. 1921; Collateral References 
re-en. Sec. 6444, R. C. M. 1921. 35 Am. Jur., Markets and Marketing, 
. p. 152, § 37 et seq.; p. 159, § 50 et seq. 


14-418. (6445) Report to commissioner of agriculture. Each associa- 
tion formed under this act shall make an annual report to the commissioner 
of agriculture on forms furnished by him, setting forth the name of such 
association, its principal place of business; a statement of its business opera- 
tions during the period covered by such report, showing the amount of 
capital stock paid up and the number of stockholders of a stock association 
or the number of members and amount of membership fees received if a 
nonstock association; the total expenses of operations; the volume of busi- 
ness transacted; the amount of its indebtedness or liability; and its balance 
sheets. 


History: En. Sec. 18, Ch. 233, L. 1921; 
re-en. Sec. 6445, R. C. M. 1921; amd. Sec. 
1, Ch. 144, L. 1923. 


14-419. (6446) Contracts and agreements with other associations. Any 
association may, upon resolution adopted by its board of directors, enter 
into all necessary and proper ‘stipulations, agreements, and contracts and 
arrangements with any other co-operative corporation, association or associ- 
ations, formed in this or in any other state, for the co-operative and more 
economical carrying on of its business, or any part or parts thereof. Any 
two or more associations may, by agreement between them, unite in employ- 
ing and using or may separately employ and use the same methods, means, 
and agencies for carrying on and conducting their respective businesses. 


History: En. Sec. 19, Ch. 233, L. 1921; 
re-en. Sec. 6446, R. C. M. 1921. 


14-420. (6447) Association heretofore organized may adopt the pro- 
visions of this act. Any corporation or association organized under pre- 
viously existing statutes, may by a majority vote of its stockholders or mem- 
bers be brought under the provisions of this act by limiting its membership 
and adopting the other restrictions as provided herein. It shall make out in 
duplicate a statement signed and sworn to by its directors, upon forms 
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supplied by the corporation commissioners, to the effect that the corpora- 
tion or association has by a majority vote of its stockholders or members 
decided to accept the benefits and be bound by provisions of this act. 
Articles of incorporation shall be filed as required in section 14-408, except 
that they shall be signed by the members of the board of directors. The 
filing fee shall be the same as for filing an amendment to articles of in- 
corporation. 


- History: En. Sec. 20, Ch. 233, L. 1921; 
re-en. Sec. 6447, R. C. M. 1921. 


14-421. (6448) Constitutionality. If any section of this act shall be 
declared unconstitutional for any reason, the remainder of the act shall not 
be affected thereby. 


History: En. Sec. 21, Ch. 233, L. 1921; 
re-en. Sec. 6448, R. C. M. 1921. 


14-422. (6449) Filing fees. For filing articles of incorporation and 
receiving a certificate of incorporation an association organized hereunder 
shall pay to the secretary of state, forty dollars ($40.00); and for filing 
an amendment to the articles and receiving a certificate of amendment, 
ten dollars ($10.00). 


History: En. Sec. 22, Ch. 233, L. 1921; 
re-en. Sec. 6449, R. C. M. 1921; amd. Sec. 
4, Ch. 117, L. 1961. 


14-423. (6449.1) Recording marketing agreements. Any co-operative 
marketing association organized under the laws of this state, or doing 
business in this state pursuant to the laws of this state, may file for record 
its marketing agreements covering livestock, increase, wool, and other 
livestock products as hereinafter provided. 

History: En. Sec. 1, Ch. 34, L. 1927. 


14-424, (6449.2) Requisites for filing. Such agreements shall be eligi- 
ble for filing for record without being acknowledged before a notary public 
or other officer, or without any affidavit of good faith or other formality, 
but shall be signed by the member of the association, and in the name of the 
association, by a duly authorized officer of the association, and the corpo- 
rate seal of the association shall be affixed. : 

History: En. Sec. 2, Ch. 34, L. 1927. 


14-425. (6449.3) Place for filing. Such agreements shall be filed in the 
office of the county clerk and recorder in the county where such livestock 
or livestock progustog is located on the date such agreement is so filed for 
record. 

History: En. Sec. 3, Ch. 34, L. 1927. 


14-426. (6449.4) Recording as notice. Such recordation shall operate 
as constructive notice of the agreement and of the rights of the association 
and of its successors and assigns, as s specified in the agreement and in 
this act. 

History: En. Sec. ry Ch. 34, L. 1927. 
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14-427. . (6449.5) -Transfer of title effected on recording, when—lien not 
to extend to subsequent product. In ease such marketing agreement speci- 
fies that the member has agreed to sell, and the association has agreed to 
buy, the product specified in the agreement, produced by or for such mem- 
ber during a period of time in said agreement designated; and such agree- 
ment further provides that the association shall have the absolute title to 
such product, and the right to enforce specific performance of the agree- 
ment, and the power to borrow money thereon for any purpose of the 
association, and that the association shall have all rights of ownership of 
such product without limitation, including the right to sell or pledge for its 
own account, or as security for its own debts or otherwise, then such agree- 
ment, when so filed for record, shall operate to convey and transfer to such 
association full title to and possession of such product covered thereby, 
and any possession by the member thereafter shall be only as custodian for 
such association. It is further provided that such agreement shall not apply 
or constitute any lien or encumbrance on any product derived subsequent 
to the term therein specified, and no release or satisfaction of such an agree- 
ment need be filed for record. 


History: En. Sec. 5, Ch. 34, L. 1927. 


14-428. (6449.6) Agreements as security for loans—transfer and assign- 
ment. It is further provided that such association shall have full power 
to transfer and assign all of its rights under such co-operative marketing 
agreement, containing the provisions specified in the preceding section here- 
of, as security for loans obtained by it. Such transfer and assignment may 
be by endorsement on the marketing agreement so filed for record, or may 
be made by separate document which shall adequately describe the said 
marketing agreement, or the various agreements, covered thereby. Any 
such assignment shall be eligible for record in the same manner as is here- 
in provided for recording of co-operative agreements. Such assignments 
need not be acknowledged before a notary public or other officer, nor con- 
tain any affidavit of good faith or other formality, but shall be signed in the 
name of the association by a duly authorized officer of the association and 
the corporate seal of the association shall be affixed. The assignee under 
any such assignment shall be subrogated to all the rights of the association 
under said co-operative marketing agreements, and the provisions of this 
act. 


History: En. Sec. 6, Ch. 34, L. 1927. 


14-429. (6449.7) Fees of county clerk—indexing of recorded agree- 
ments. The fees payable to the county clerk and recorder shall be as fol- 
lows: fifty cents for each agreement so filed for record; fifty cents for each 
certificate of prior liens and mortgages; fifty cents for certifying to copy of 
marketing agreements so filed for record; fifty cents for each assignment 
which is filed separate from the marketing agreement or agreements cov- 
ered thereby. The county clerk and recorder shall index such agreements 
and assignments in the index of chattel mortgages. 

History: En. Sec. 7, Ch. 34, L. 1927. 


150 


RURAL ELECTRIC AND TELEPHONE CO-OPERATIVE ACT 
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CHAPTER, 5: 
RURAL ELECTRIC AND TELEPHONE CO-OPERATIVE ACT 


Section 14-501. 
14-502. 
14-503. 
14-504. 
14-505. 
14-506. 
14-507. 
14-508. 
14-509. 
14-510. 
14-511. 
14-512. 
14-513. 
14-514, 
14-515. 
14-516. 
14-517. 
14-518. 
14-519. 
14-520. 
14-521. 
14-522. 
14-523. 
14-524, 
14-525. 
14-526. 
14-527. 
14-528. 
14-529. 
14-530. 
14-531. 


Act, how cited. 
Purpose. 

Powers. 

Name. 
Incorporators. 
Articles of incorporation. 
Bylaws. 
Members. 

Board of trustees. 
Voting districts. 
Officers. 


Consolidation. 
Merger. 


Initiative by members. 
Dissolution. 

Filing of articles. 
Refunds to members. 
Disposition of property. 


Repealed. 
Waiver of notice. 


Foreign corporations. 


Fees. 


Definitions. 
Construction of act. 


Amendment of articles of incorporation. 


Effect of consolidation or merger. 
Conversion of existing corporations. 


Nonliability of members for debts of co-operative. 
Trustees, officers or members—notaries. 


Exemption from excise taxes—license fee. 
Exemption from jurisdiction of the publie service commission. 


14-501. Act, how cited. This act may be cited as the “Rural Electric 


and Telephone Co-operative Act.” 


History: En. Sec. 1, Ch. 172, L. 1939; 
amd. Sec. 1, Ch. 80, L. 1957. 


Cross-Reference 


Construction of electric lines, regula- 
tions, secs. 24-101 to 24-144. 


Construction of Act 


Nothing in this act (prior to 1957 
amendment) indicates that the legislature 
intended that co-operatives should have 
the exclusive right to furnish electric 


14-502. Purpose. Co-operative, 


nonprofit, 


energy in such rural areas, and thus pre- 
vent competition by other authorized 
electric publie utilities. Sheridan County 
Hlectrie Co-operative, Ine. v. Montana- 
Dakota Utilities Co., 128 M 84, 270 P 
2d 742, 744, 


References 


Sheridan County Electric Co-operative, 
Ine. v. Ferguson, 124 M 543, 227 P 2d 
597, 599. 


membership corporations 


may be organized under this act for the following purposes: 
(a) Kor the purpose of supplying electric energy and promoting and 


extending the use thereof in rural areas, in which electrical current and 
service are not otherwise available, from existing facilities and plants; 

(b) For the purpose of making generally available in rural areas 
adequate telephone service through the improvement and expansion of 
existing telephone facilities and the construction and operation of such addi- 
tional facilities as are required to assure the availability of such service to 
the widest practicable number of rural users thereof, provided that non- 
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duplication of lines, facilities or systems providing reasonably adequate 


service will result therefrom. 


Corporations organized under this act and corporations which become 
subject to this act in the manner hereinafter provided are hereinafter re- 


ferred to as “co-operatives.” 


History: En. Sec. 2, Ch. 172, L. 1939; 
amd. Sec. 2, Ch. 80, L. 1957. 


Electric Service 


A rural electrie co-operative did not 
have a lawful right to service an addi- 
tion contemplated, planned, promoted 
and organized as a subdivision to a city. 
Montana Power Co. v. Park Electric 
Co-operative, 140 M 293, 371 P 2d 1, 4, 
distinguished in 143 M 119, 125, 128, 387 
P 2d 718. 


The right of a co-operative electric 
company to service nonmembers not in 
excess of 10 per cent of the total number 
of members is subject to the rural areas 
limitation and where a rural area served 
by a co-op is annexed by a city of more 
than 3,500 population the co-op may con- 
tinue to serve existing customers in the 
annexed area but is not authorized to 
extend its services to other customers 
there. Montana Power Co. v. Vigilante 
Electric Co-operative, Inc., 143 M 119, 387 


P 2d 718. 


Collateral References 

Agriculture¢=6; ElectricityC=3. 

29 C.J.S. Electricity §10 (2); 43 C.J.S. 
Industrial Co-operatives § 5. 


An electric power company could main- 
tain an action to restrain a rural electric 
co-operative from supplying electrie serv- 
ice to customers in addition to a city. 
Montana Power Co. v. Park Electrie 
Co-operative, 140 M 293, 371 P 2d 1, 4, 
distinguished in 143 M 119, 125, 128, 387 
P 2d 718. 


14-503. Powers. <A co-operative shall have power: 

(a) To sue and be sued, in its corporate name; 

(b) To have perpetual existence; 

(c) To adopt a corporate seal and alter the same at pleasure; 

(d) To become a member in one or more other co-operatives or cor- 
porations or to own stock therein; 

(e) To construct, purchase, take, receive, lease as lessee, or otherwise 
acquire, and to own, hold, use, equip, maintain, and operate, and to sell, 
assign, transfer, convey, exchange, lease as lessor, mortgage, pledge, or 
otherwise dispose of or encumber, electric transmission and distribution 
lines or systems, electric generating plants, electric refrigeration plants, 
telephone lines, facilities or systems (but not telegraph or radio broadcast- 
ing services or facilities), as defined by law, lands, buildings, structures, 
dams, plants and equipment, and any and all kinds or classes of real or 
personal property whatsoever, which shall be deemed necessary, con- 
venient or appropriate to accomplish the purpose for which the co-opera- 
tive is organized ; 

(f) To purchase or otherwise acquire, and to own, hold, use and exer- 
cise and to sell, assign, transfer, convey, mortgage, pledge, hypothecate, 
or otherwise dispose of or encumber, franchises, rights, privileges, li- 
censes, rights of way and easements; ' 

(2) To borrow money and otherwise contract indebtedness, and to 
issue notes, bonds and other evidences of indebtedness therefor, and to 
secure the payment thereof by mortgage, pledge, deed of trust, or any 
other encumbrance upon any or all of its then owned or after-acquired 
real or personal property, assets, franchises, revenues or income; 

(h) To construct, maintain and operate electric transmission and 
distribution lines, or telephone lines, facilities or systems, along, upon, 
under and across all public thoroughfares, including without limitation all 
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roads, highways, streets, alleys, bridges and causeways, and upon, under 
and across all publicly owned lands, subject, however, to the same re- 
quirements in respect of the use of such thoroughfares and lands as are 
imposed by the respective authorities having jurisdiction thereof upon 
corporations constructing or operating electric transmission and distribu- 
tion lines or systems, or telephone lines, facilities or systems; 


(i) To exercise the power of eminent domain in the manner provided 
by the laws of this state for the exercise of that power by corporations 
constructing or operating electric transmission and distribution lines or 
systems, or telephone lines, facilities or systems ; 

(j) To conduct its business and exercise any or all of its powers within 
or without this state; 

(k) To adopt, amend and repeal bylaws; 

(1) In the case of corporations organized under the provisions of para- 
graph (a) of section 14-502: 

(1) To generate, manufacture, purchase, acquire, accumulate and 
transmit electric energy, and to distribute, sell, supply and dispose of 
electric energy in rural areas to its members, to governmental agencies 
and political subdivisions, and to other persons not in excess of ten per 
eentum (10%) of the number of its members; 

(2) To make loans to persons to whom electric energy is or will be 
supplied by the co-operative for the purpose of, and otherwise to assist 
such persons in, wiring their premises and installing therein electrical 
and plumbing fixtures, appliances, apparatus and equipment of any and all 
kinds and character, and in connection therewith, to purchase, acquire, 
lease, sell, distribute, install and repair such electrical and plumbing fix- 
tures, appliances, apparatus and equipment, and to accept, or otherwise 
acquire, and to sell, assign, transfer, endorse, pledge, hypothecate and 
otherwise dispose of notes, bonds and other evidences of indebtedness and 
any and all types of security therefor ; 

(3) To make loans to persons to whom electric energy is or will be 
supplied by the co-operatives for the purpose of, and otherwise to assist 
such persons in, constructing, maintaining and operating electric refrigera- 
tion plants. 

(m) In the ease of corporations organized under the provisions of 
paragraph (b) of section 14-502: 

(1) To improve and expand existing telephone lines, facilities and 
systems in rural areas and to construct, acquire, operate and furnish such 
additional telephone lines, facilities, and systems, as are required to as- 
sure the availability of adequate telephone service to the widest practicable 
number of rural users thereof, provided that no duplication of lines, fa- 
cilities of systems providing reasonably adequate service will result there- 
from. 

(2) To make loans to persons to whom telephone service is or will be 
supplied by the co-operative for the purpose of, and otherwise to assist 
such persons in, wiring their premises for telephone service, and installing 
therein telephone fixtures, appliances, apparatus and equipment of any 
and all kinds and character, and in connection therewith, to purchase, ac- 
quire, lease, sell, distribute, install and repair such telephone fixtures, ap- 
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pliances, apparatus and equipment, and to accept, or otherwise acquire, 
and to sell, assign, transfer, endorse, pledge, hypothecate, and otherwise 
dispose of notes, bonds and other evidences of indebtedness and any and all 
types of security therefor ; 

(n) To do and perform any and all other acts and things, and to have 
and exercise any and all other powers which may be necessary, convenient 
or appropriate to accomplish the purpose for which the co-operative is or- 


ganized. 


History: En. Sec. 3, Ch. 172, L. 1939; 
amd. Sec. 3, Ch. 80, L. 1957. 


Action To Determine Rights 


Where a controversy existed between 
a rural electric co-operative and an elec- 
tric power company as to the right of 
the co-operative to supply service to an 
addition to the city, the co-operative 
could have brought an action under sec- 
tions 93-8901 to 93-8916 (Uniform De- 
claratory Judgments Act) to determine 
its legal position before proceeding to 
install facilities to service the addition. 
Montana Power Co. v. Park Electric Co- 
operative, 140 M 293, 371 P 2d 1, 6. 


Construction of Section 


This section (prior to 1957 amendment) 
indicates the intention to limit the rights 
of the co-operatives in such rural areas 
to certain users. Such co-operatives 
do not have an implied exclusive fran- 
chise right whereby other public utili- 
ties would be prevented from competing 


Underground Installations 


A power company, which operated an 
electric line along the edge of an addi- 
tion to a city, was not required to pay 
for facilities and underground installa- 
tions constructed by a rural electric co- 
operative in such addition despite protests 
of power company. Montana Power Co. 
v. Park Electric Co-operative, 140 M 293, 
ehiee. 201.6, 


References 

Montana Power Co. v. Vigilante Elec- 
tric Co-operative, Inc., 143 M 119, 387 P 
2d 718. 


Collateral References 
ElectricityG—4. 
29 C.J.S. Electricity § 15. 


Right of public utility not having an 
exclusive franchise to protection. against, 
or damages for, interference with its op- 
erations, property, or plant by a com- 
petitor. 119 ALR 4382. 


therein. Sheridan County Electric Co- 
operative, Inc. v. Montana-Dakota Utili- 
ties Co., 128 M 84, 270 P 2d 742, 744. 


14-504. Name. The name of each co-operative shall include the words 
“electric” or “telephone” and “co-operative,” and the abbreviation “Inc.,” 
provided, however, such limitations shall not apply if, in an affidavit made 
by the president or vice-president of a co-operative and filed with the seec- 
retary of state, it shall appear that the co-operative desires to transact 
business in another state and is precluded therefrom by reason of its name. 
The name of a co-operative shall distinguish it from the name of any other 
corporation organized under the laws of, or authorized to transact business 
in, this state. The words “electric” or “telephone” and “co-operative” shall 
not both be used in the name of any corporation organized under the 
laws of, or authorized to transact business in, this state, except a co-opera- 
tive or a corporation transacting business in this state pursuant to the 
provisions of this act. 


History: En. Sec. 4, Ch. 172, L. 1939; 
amd. Sec. 4, Ch. 80, I. 1957. 


Collateral References 
ElectricityC=3. 
29 C.J.8. Electricity § 10 (2). 


14-505. Incorporators. Five or more natural persons, or two or more 
co-operatives, may organize a co-operative in the manner hereinafter pro- 
vided. 

History: En. Sec. 5, Ch. 172, L. 1939. 
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14-506. Articles of incorporation. (a) The articles of incorporation 
of a co-operative shall recite in the caption that they are executed pursu- 
ant to this act, shall be signed and acknowledged by each of the incor- 
porators, and shall state: 

(1) The name of the co-operative; 

(2) The address of its principal office ; 

(8) The names and addresses of the incorporators; 

(4) The names and addresses of the persons who shall constitute its 
first board of trustees; and 

(5) Any provisions not inconsistent with this act deemed necessary or 
advisable for the conduct of its business and affairs. 

(b) Such articles of incorporation shall be submitted to the secretary 
of state for filing as provided in this act. 

(c) It shall not be necessary to set forth in the articles of incorpora- 
tion of a co-operative the purpose for which it is organized or any of the 
corporate powers vested in a co-operative under this act. 

History: En. Sec. 6, Ch. 172, L. 1939. 


14-507. Bylaws. The original bylaws of a co-operative shall be adopted 
by its board of trustees. Thereafter bylaws shall be adopted, amended or 
repealed by its members. The bylaws shall set forth the rights and duties 
of members and trustees and may contain other provisions for the regula- 
tion and management of the affairs of the co-operative not inconsistent with 
this act or with the articles of incorporation. 

History: Hn. Sec. 7, Ch. 172, L. 1939. 


14-508. Members. (a) No person who is not an incorporator shall 
become a member of a co-operative unless such person shall agree to use 
electric energy or telephone service furnished by the co-operative when 
such electric energy or telephone service shall be available through its 
facilities. The bylaws may provide that any person, including an incorpora- 
tor, shall cease to be a member of a co-operative if he shall fail or refuse 
to use electric energy or telephone service made available by the co-op- 
erative or if electric energy or telephone service shall not be made avail- 
able to such person by the co-operative within a specified time after such 
person shall have become a member thereof. Membership in the co- 
operative shall not be transferable, except as provided in the bylaws. 
The bylaws may prescribe additional qualifications and limitations in 
respect to membership. 

(b) An annual meeting of the members shall be held at such time as 
shall be provided in the bylaws. 

(c) Special meetings of the members may be called by the board of 
trustees, by any three trustees, by not less than ten per centum (10% ) 
of the members, or by the president. 

(d) Meetings of members shall be held at such place as may be 
provided in the bylaws. In the absence of any such provision, all meet- 
ings shall be held in the city or town in which the principal office of the 
co-operative is located. , 

(e) Except as hereinafter otherwise provided, written or printed no- 
tice stating the time and place of each meeting of members, and, in the 
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ease of a special meeting, the purpose or purposes for which the meeting 
is called, shall be given to each member, either personally or by mail, 
not less than ten (10) nor more than twenty-five (25) days before the 
date of the meeting. 


(f) Five per centum (5%) of all members present in person shall 
constitute a quorum for the transaction of business at all meetings of the 
members, but the bylaws may prescribe the presence of a greater per- 
centage of the members for a quorum. If less than a quorum is present 
at any meeting, a majority of those present in person may adjourn the 
meeting from time to time without further notice. 


(g) Hach member shall be entitled to one vote on each matter sub- 
mitted to a vote at a meeting. Voting shall be in person, but, if the by- 
laws so provide, may also be by proxy or by mail, or both. If the bylaws 
provide for voting by proxy or by mail, they shall also prescribe the 
conditions under which proxy or mail voting or both shall be exercised. 
In any event, no person shall vote as a proxy for more than three (8) 
members at any meeting of the members. 

History: En. Sec. 8, Ch. 172, L. 1939; Collateral References 
amd. Sec. 5, Ch. 80, L. 1957. Electricity@=2-4. 
29 C.J.S. Electricity §10 (2). 


14-509. Board of trustees. (a) The business and affairs of a co-opera- 
tive shall be managed by a board of not less than five (5) trustees, each 
of whom shall be a member of the co-operative or of another co-opera- 
tive which shall be a member thereof. The bylaws shall prescribe the 
number of trustees, their qualifications, other than those provided for in 
this act, the manner of holding meetings of the board of trustees and of 
the election of successors to trustees who shall resign, die or otherwise be 
incapable of acting. The bylaws may also provide for the removal of trustees 
from office and for the election of their successors. Without approval of the 
membership, trustees shall not receive any salaries for their services as 
trustees and, except in emergencies, shall not be employed by the co- 
operative in any capacity involving compensation. The bylaws may, how- 
ever, provide that a fixed fee and expenses of attendance, if any, may be 
allowed for attendance at each meeting of the board of trustees. 


(b) The trustees of a co-operative named in any articles of incorpora- 
tion, consolidation, merger or conversion, as the case may be, shall hold 
office until the next following annual meeting of the members or until 
their successors shall have been elected and qualified. At each annual 
meeting or, in case of failure to hold the annual meeting as specified in 
the bylaws, at a special meeting called for that purpose, the members shall 
elect trustees, who may serve for one (1), two (2) or three (8) year terms. 
Each trustee shall hold office for the term for which he is elected or until his 
successor shall have been elected and qualified. 


(c) A majority of the board of trustees shall constitute a quorum. 


(d) If a husband and wife hold joint membership in a co-operative, 
either one, but not both, may be elected a trustee. 


(e) The board of trustees may exercise all of the powers of a co-opera- 
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tive except such as are conferred upon the members by this act, or its arti- 
cles of incorporation or bylaws. 


History: En. Sec. 9, Ch. 172, L. 1939; 
amd. Sec. 1, Ch. 208, L. 1965. 


14-510. Voting districts. Notwithstanding any other provisions of 
this act, the bylaws may provide that the territory in which a co-operative 
supplies electric energy or telephone service to its members shall be divided 
into two or more voting districts and that in respect to each such voting 
district (1) a designated number of trustees shall be elected by the mem- 
bers residing therein, or (2) a designated number of delegates shall be 
elected by the members residing therein, or (3) both such trustees and 
delegates shall be elected by such members. In any such case the bylaws 
shall prescribe the manner in which such voting districts and the members 
thereof, and the delegates and trustees, if any, elected therefrom shall 
function and the powers of the delegates, which may include the power 
to elect trustees. No member at any voting district meeting and no dele- 
gate at any meeting shall vote by proxy or by mail. 


History: En. Sec. 10, Ch. 172, L. 1939; 
amd. Sec. 6, Ch. 80, L. 1957. 


14-511. Officers. The officers of a co-operative shall consist of a presi- 
dent, vice-president, secretary and treasurer, who shall be elected annually 
by and from the board of trustees. No person shall continue to hold any of 
the above offices after he shall have ceased to be a trustee. The offices of 
secretary and of treasurer may be held by the same person. The board of 
trustees may also elect or appoint such other officers, agents, or employees 
as it shall deem necessary or advisable and shall prescribe the powers and 
duties thereof. Any officer may be removed from office and his successor 
elected in the manner prescribed in the bylaws. 

History: En. Sec. 11, Ch. 172, L. 1939. 


14-512. Amendment of articles of incorporation. (a) A co-operative 
may amend its articles of incorporation by complying with the following 
requirements : 

(1) The proposed amendment shall be first approved by the board of 
trustees and shall then be submitted to a vote of the members at any annual 
or special meeting thereof, the notice of which shall set forth the proposed 
amendment. The proposed amendment, with such changes as the members 
shall choose to make therein, shall be deemed to be approved on the affirma- 
tive vote of not less than two-thirds of those members voting thereon at 
such meeting ; and 

(2) ‘Upon such approval by the members, articles of amendment shall 
be executed and acknowledged on behalf of the co-operative by its presi- 
dent or vice-president and its corporate seal shall be affixed thereto and 
attested by its secretary. The articles of amendment shall recite in the 
caption that they are executed pursuant to this act and shall state; 

(a) The name of the co-operative ; 

(b) The address of its principal office; 

(c) The date of the filing of its articles of incorporation in the office 
of the secretary of state; and 
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(d) The amendment to ‘its articles of incorporation. The president 
or vice-president executing such articles of amendment shall also make and 
annex thereto an affidavit stating that the provisions of this section were 
duly complied with. Such articles of amendment and affidavit shall be sub- 
mitted to the secretary of state for filing as provided in this act. 

(b) <A co-operative may, without amending its articles of incorporation, 
upon authorization of its board of trustees, change the location of its princei- 
pal office by filing a certificate of change of principal office executed and 
acknowledged by its president or vice-president under its seal attested by 
its secretary, in the office of the secretary of state and also in each county 
office in which its articles of incorporation or any prior certificate of change 
of principal office of such co-operative has been filed and paying the fees 
prescribed in this act in connection therewith. Such co-operative shall also, 
within thirty (30) days after the filing of such certificate of change of 
principal office in any county office, file therein certified copies of its arti- 
eles of incorporation and all amendments thereto, if not already on file 
therein. 


History: En. Sec. 12, Ch. 172, L. 1939, Collateral References 
18 Am. Jur. 2d 648, Corporations, § 102. 


14-513. Consolidation. Any two or more co-operatives, each of which 
is hereinafter designated a “consolidating co-operative,” may consolidate 
into a new co-operative, hereinafter designated the “new co-operative,” by 
complying with the following requirements: 

(a) The proposition for the consolidation of the consolidating co-opera- 
tives into the new co-operative and proposed articles of consolidation to 
give effect thereto shall be first approved by the board of trustees of each 
consolidating co-operative. The proposed articles of consolidation shall 
recite in the caption that they are executed pursuant to this act and shall 
state: (1) the name of each consolidating co-operative, the address of its 
principal office, and the date of the filing of its articles of incorporation in 
the office of the secretary of state; (2) the name of the new co-operative 
and the address of its principal office; (3) the names and addresses of the 
persons who shall constitute the first board of trustees of the new co-opera- 
tive; (4) the terms and conditions of the consolidation and the mode of 
carrying the same into effect, including the manner and basis of converting 
memberships in each consolidating co-operative into memberships in the 
new co-operative and the issuance of certificates of memberships in respect 
of such converted memberships; and (5) any provisions not inconsistent 
with this act deemed necessary or advisable for the conduct of the business 
and affairs of the new co-operative ; 

(b) The proposition for the consolidation of the consolidating co- 
operatives into the new co-operative and the proposed articles of consolida- 
tion approved by the board of trustees of each consolidating co-operative 
shall then be submitted to a vote of the members thereof at any annual or 
special meeting thereof, the notice of which shall set forth full particulars 
eoncerning the proposed consolidation. The proposed consolidation and the 
proposed articles of consolidation shall be deemed to be approved upon 
the affirmative vote of not less than two-thirds of those members of each 
consolidating co-operative voting thereon at such meeting; and 
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(c) Upon such approval by the members of the respective consolidating 
co-operatives, articles of consolidation in the form approved shall be exe- 
cuted and acknowledged on behalf of each consolidating co-operative by 
its president or vice-president and its seal shall be affixed thereto and at- 
tested by its secretary. The president or vice-president of each consoli- 
dating co-operative executing such articles of consolidation, shall also make 
and annex thereto an affidavit stating that the provisions of this section 
were duly complied with by such co-operative. Such articles of consolidation 
and affidavits shall be submitted to the secretary of state for filing as pro- 
vided in this act. 

History: En. Sec. 13, Ch. 172, L. 1939. 


14-514, Merger. Any one or more co-operatives, each of which is here- 
inafter designated a “merging co-operative,’ may merge into another co- 
operative, hereinafter designated the “surviving co-operative,” by comply- 
ing with the following requirements: 

(a) The proposition for the merger of the merging co-operatives into 
the surviving co-operative and proposed articles of merger to give effect 
thereto shall be first approved by the board of trustees of each merging 
co-operative and by the board of trustees of the surviving co-operative. The 
proposed articles of merger shall recite in the caption that they are executed 
pursuant to this act and shall state: (1) the name of each merging co- 
operative, the address of its principal office, and the date of the filing of 
its articles of incorporation in the office of the secretary of state; (2) the 
name of the surviving co-operative and the address of its principal office; 
(3) a statement that the merging co-operatives elect to be merged into 
the surviving co-operative; (4) the terms and conditions of the merger and 
the mode of carrying the same into effect, including the manner and basis 
of converting the memberships in the merging co-operative or co-operatives 
into memberships in the surviving co-operative and the issuance of 
certificates of membership in respect of such converted memberships; 
and (5) any provisions not inconsistent with this act deemed necessary or 
advisable for the conduct of the business and affairs of the surviving co- 
operative ; 

(b) The proposition for the merger of the merging co-operatives into 
the surviving co-operative and the proposed articles of merger approved 
by the board of trustees of the respective co-operatives which are parties 
to such proposed merger shall then be submitted to a vote of the members 
of each such co-operative at any annual or special meeting thereof, the 
notice of which shall set forth full particulars concerning the proposed 
merger. The proposed merger and the proposed articles of merger shall be 
deemed to be approved upon the affirmative vote of not less than two- 
thirds of those members of each co-operative voting thereon at such meet- 
ing; and 

(c) Upon such approval by the members of the respective co-opera- 
tives, parties to the proposed merger, articles of merger, in the form ap- 
proved shall be executed and acknowledged on behalf of each such co- 
operative by its president or vice-president and its seal shall be affixed 
thereto and attested by its secretary. The president or vice-president of each 
co-operative executing such articles of merger shall also make and annex 
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thereto an affidavit stating that the provisions of this section were duly 
complied with by such co-operative. Such articles of merger and affidavits 
shall be submitted to the secretary of state for filing as provided in this 
act. 

History: En. Sec. 14, Ch. 172, L. 1939. 


14-515. Effect of consolidation or merger. The effect of consolidation 
or merger shall be as follows: 

(a) The several co-operatives, parties to the consolidation or merger, 
shall be a single co-operative, which, in the case of a consolidation, shall be 
the new co-operative provided for in the articles of consolidation, and, in 
the case of a merger, shall be that co-operative designated in the articles of 
merger as the surviving co-operative, and the separate existence of all 
co-operatives, parties to the consolidation or merger, except the new or 
surviving co-operative, shall cease; 

(b) Such new or surviving co-operative shall have all the rights, 
privileges, immunities and powers and shall be subject to all the duties 
and liabilities of a co-operative organized under the provisions of this act, 
and shall possess all the rights, privileges, immunities and franchises, as 
well of a public as of a private nature, and all property, real and personal, 
applications for membership, all debts due on whatever account, and all 
other choses in action, of each of the consolidating or merging co-opera- 
tives, and furthermore all and every interest of, or belonging or due, to each 
of the co-operatives so consolidated or merged, shall be taken and deemed 
to be transferred to and vested in such new or surviving co-operative with- 
out further act or deed; and the title to any real estate, or any interest 
therein, under the laws of this state vested in any such co-operative shall 
not revert or be in any way impaired by reason of such consolidation or 
merger ; 

(c) Such new or surviving co-operative shall thenceforth be respon- 
sible and liable for all of the liabilities and obligations of each of the co- 
operatives so consolidated or merged, and any claim existing, or action or 
proceeding pending, by or against any of such co-operatives may be prose- 
euted as if such consolidation or merger had not taken place, but such 
new or surviving co-operative may be substituted in its place; 

(d) Neither the rights of creditors nor any liens upon the property of 
any of such co-operatives shall be impaired by such consolidation or 
merger; and 

(e) In the case of a consolidation, the articles of consolidation shall be 
deemed to be the articles of incorporation of the new co-operative; and in 
the case of a merger, the articles of incorporation of the surviving co-opera- 
tive shall be deemed to be amended to the extent, if any, that changes 
therein are provided for in the articles of merger. 

History: En. Sec. 15, Ch. 172, L. 1939. 


14-516. Conversion of existing corporations. Any corporation organ- 
ized under the laws of this state for the purpose, among others, of supply- 
ing electric energy or telephone service in rural areas may become subject 
to this act with the same effect as if originally organized under this act by 
eomplying with the following requirements: 
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(a) The proposition for the conversion of such corporation into a 
co-operative under this act and proposed articles of conversion to give 
effect thereto shall be first approved by the board of trustees or the board 
of directors, as the case may be, of such corporation. The proposed articles 
of conversion shall recite in the caption that they are executed pursuant 
to this act and shall state: (1) the name of the corporation prior to its 
conversion into a co-operative under this act; (2) the address of the prin- 
cipal office of such corporation; (3) the date of the filing of its articles 
of incorporation in the office of the secretary of state; (4) the statute or 
statutes under which such corporation was organized; (5) the name as- 
sumed by such corporation; (6) a statement that such corporation elects 
to become a co-operative, nonprofit, membership corporation subject to 
this act; (7) the manner and basis of converting either memberships in 
or shares of stock of such corporation into memberships therein after 
completion of the conversion; and (8) any provisions not inconsistent with 
this act deemed necessary or advisable for the conduct of its business 
and affairs ; 


(b) The proposition for the conversion of such corporation into a 
co-operative under this act and the proposed articles of conversion ap- 
proved by the board of trustees or board of directors, as the case may be, 
of such corporation shall then be submitted to a vote of the members or 
stockholders, as the case may be, of such corporation at any duly held 
annual or special meeting thereof, the notice of which shall set forth full 
particulars concerning the proposed conversion. The proposition for the 
conversion of such corporation into a co-operative under this act and the 
proposed articles of conversion, with such amendments thereto as the 
members or stockholders of such corporation shall choose to make therein, 
shall be deemed to be approved upon the affirmative vote of not less than 
two-thirds of those members of such corporation voting thereon at such 
meeting, or, if such corporation is a stock corporation, upon the affirmative 
vote of the holders of not less than two-thirds of the capital stock of such 
corporation represented at such meeting ; 


(ce) Upon such approval by the members or stockholders of such cor- 
poration, articles of conversion in the form approved by such members or 
stockholders of such corporation shall be executed and acknowledged on 
behalf of such corporation by its president or vice-president and its cor- 
porate seal shall be affixed thereto and attested by its secretary or assist- 
ant secretary. The president or vice-president executing such articles of 
conversion on behalf of such corporation shall also make and annex there- 
to an affidavit stating that the provisions of this section with respect to 
the approval of its trustees or directors and its members or stockholders, 
of the proposition for the conversion of such corporation into a co-opera- 
tive under this act and such articles of conversion were duly complied with. 
Such articles of conversion and affidavit shall be submitted to the secre- 
tary of state for filing as provided in this act; and 

(d) The term “articles of incorporation” as used in this act shall be 
deemed to include the articles of conversion of a converted corporation. 


History: En. Sec. 16, Ch. 172, L. 1939; 
amd. Sec. 7, Ch. 80, L. 1957. 
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14-517. Initiative by members. Notwithstanding any other provision 
of this act, there shall be submitted to the members of a co-operative any 
proposition embodied in a petition signed by not less than ten per centum 
(10%) of its members, together with any document submitted with such 
petition to give the effect to the proposition, either at a special meeting of 
the members held within forty-five (45) days after the presentation of such 
petition or, if the date of the next annual meeting of members falls within 
ninety (90) days after such presentation or if the petition so requests, at 
such annual meeting. The approval of the board of trustees shall not be 
required in respect of any proposition or document submitted to the mem- 
bers pursuant to this section and approved by them, but such proposition 
or document shall be subject to all other applicable provisions of this act. 
The affidavit or affidavits required to be filed with any such document pur- 
suant to applicable provisions of this act shall, in such case, be modified 
to show compliance with the provisions of this section. 

History: En. Sec. 17, Ch. 172, L. 1939. 


14-518. Dissolution. (a) <A co-operative which has not commenced 
business may dissolve voluntarily by delivering to the secretary of state 
articles of dissolution, executed and acknowledged on behalf of the co- 
operative by a majority of the incorporators, which shall state: 


(1) The name of the co-operative; 

(2) The address of its principal office; 

(8) The date of its incorporation; 

(4) That the co-operative has not commenced business; 

(5) That the amount, if any, actually paid in on account of member- 
ship fees, less any part thereof disbursed for necessary expenses, has been 
returned to those entitled thereto and that all easements shall have been 
released to the grantors; 

(6) That no debt of the co-operative remains unpaid; and 

(7) That a majority of the incorporators elect that the co-operative 
be dissolved. Such articles of dissolution shall be submitted to the secretary 
of state for filing as provided in this act; 

(b) A co-operative which has commenced business may dissolve volun- 
tarily and wind up its affairs in the following manner: 


(1) The board of trustees shall first recommend that the co-operative 
be dissolved voluntarily and thereafter the proposition that the co-operative 
be dissolved shall be submitted to the members of the co-operative at any 
annual or special meeting the notice of which shall set forth such propo- 
sition. The proposed voluntary dissolution shall be deemed to be approved 
upon the affirmative vote of not less than two-thirds of those members vot- 
ing thereon at such meeting ; 


(2) Upon such approval, a certificate of election to dissolve, herein- 
after designated the “certificate,” shall be executed and acknowledged on 
behalf of the co-operative by its president or vice-president, and its cor- 
porate seal shall be affixed thereto and attested by its secretary or assistant 
secretary. The certificate shall state: (a) the name of the co-operative; (b) 
the address of its principal office; (c) the names and addresses of its 
trustees; and (d) the total number of members who voted for and against 
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the voluntary dissolution of the co-operative. The president or vice-presi- 
dent executing the certificate shall also make and annex thereto an affidavit 
stating that the provisions of this subsection were duly complied with. 
Such certificate and affidavit shall be submitted to the secretary of state 
for filing as provided in this act; 

(3) Upon the filing of the certificate and affidavit by the secretary of 
state, the co-operative shall cease to carry on its business except in so far 
as may be necessary for the winding up thereof, but its corporate existence 
shall continue until articles of dissolution have been filed by the secretary 
of state; 

(4) After the filing of the certificate and affidavit by the secretary of 
state the board of trustees shall immediately cause notice of the winding 
up proceedings to be mailed to each known ereditor and claimant and to be 
published once a week for two successive weeks in a newspaper of general 
circulation in the county in which the principal office of the co-operative 
is located ; 


(5) The board of trustees shall have full power to wind up and settle 
the affairs of the co-operative and shall proceed to collect the debts owing 
to the co-operative, convey and dispose of its property and assets, pay, 
satisfy and discharge its debts, obligations and liabilities and do all other 
things required to liquidate its business and affairs, and after paying or 
adequately providing for the payment of all its debts, obligations and liabil- 
ities, shall distribute the remainder of its property and assets among its 
members in proportion to the aggregate patronage of each such member 
during the seven years next preceding the date of such filing of the cer- 
tificate, or, if the co-operative shall not have been in existence for such 
period, during the period of its existence; and 

(6) When all debts, liabilities and obligations of the co-operative have 
been paid and discharged or adequate provision shall have been made 
therefor, and all of the remaining property and assets of the co-operative 
shall have been distributed to the members pursuant to the provisions of 
this section, the board of trustees shall authorize the execution of articles 
of dissolution which shall thereupon be executed and acknowledged on be- 
half of the co-operative by its president or vice-president, and its corporate 
seal shall be affixed thereto and attested by its secretary. Such articles of 
dissolution shall recite in the caption that they are executed pursuant to 
this act and shall state: (a) the name of the co-operative; (b) the address 
of the principal office of the co-operative; (c) that the co-operative has here- 
tofore delivered to the secretary of state a certificate of election to dissolve 
and the date on which the certificate was filed by the secretary of state in 
the records of his office; (d) that all debts, obligations and liabilities of the 
co-operative have been paid and discharged or that adequate provision has 
been made therefor; (e) that all the remaining property and assets of the 
co-operative have been distributed among the members in accordance with 
the provisions of this section; and (f) that there are no actions or suits 
pending against the co-operative. The president or vice-president executing 
the articles of dissolution shall also make and annex thereto an affidavit 
stating that the provisions of this subsection were duly complied with. 
Such articles of dissolution and affidavit accompanied by proof of the publi- 
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cation required in this subsection, shall be submitted to the secretary of 
state for filing as provided in this act. 
History: En. Sec. 18, Ch. 172, L. 1939. 


14-519. Filing of articles. Articles of incorporation, amendment, con- 
solidation, merger, conversion, dissolution, as the case may be, when exe- 
euted and acknowledged and accompanied by such affidavits as may be re- 
quired by applicable provisions of this act, shall be presented to the secre- 
tary of state for filing in the records of his office. If the secretary of state 
shall find that the articles presented conform to the requirements of this 
act, he shall, upon the payment of the fees as in this act provided, file the 
articles so presented in the records of his office and upon such filing the 
incorporation, amendment, consolidation, merger, conversion, or dissolution 
provided for therein shall be in effect. The secretary of state immediately 
upon the filing in his office of any articles pursuant to this act shall transmit 
a certified copy thereof to the county clerk of the county in which the 
principal office of each co-operative or corporation affected by such incor- 
poration, amendment, consolidation, merger, conversion or dissolution shall 
be located. The clerk of any county, upon receipt of any such certified copy, 
shall file and index the same in the records of his office, but the failure of 
the secretary of state or of a clerk of a county to comply with the provisions 
of this section shall not invalidate such articles. The provisions of this section 
shall also apply to certificates of election to dissolve and affidavits of 
compliance executed pursuant to subsection (b) (2) of section 14-518. 

History: En. Sec. 19, Ch. 172, L. 1939. 


14-520. Refunds to members. Revenues of a co-operative for any fiscal 
year in excess of the amount thereof necessary : 

(a) To defray expenses of the co-operative and of the operation and 
maintenance of its facilities during such fiscal year; 

(b) To pay interest and principal obligations of the co-operative com- 
ing due in such fiseal year; 

(c) To finance, or to provide a reserve for the financing of, the con- 
struction or acquisition by the co-operative of additional facilities to the 
extent determined by the board of trustees; 

(d) To provide a reasonable reserve for working capital; 

(e) To provide a reserve for the payment of indebtedness of the co- 
operative maturing more than one (1) year after the date of the ineurrence 
of such indetedness in an amount not less than the total of the interest and 
principal payments in respect thereof required to be made during the next 
following fiscal year; and ; 

(f) To provide a fund which shall be not less than two per cent (2%) 
nor more than five per cent (5%) of the balance remaining for education in 
co-operation and for the dissemination of information concerning the ef- 
fective use of electric energy and other services made available by the co- 
operative, shall, unless otherwise determined by a vote of the members, 
be distributed by the co-operative to its members as patronage refunds pro- 
rated in accordance with the patronage of the co-operative by the re- 
spective members paid for during such fiscal year. Nothing herein contained 
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shall be construed to prohibit the payment by a co-operative of all or any 
part of its indebtedness prior to the date when the same shall become due. 
History: En. Sec. 20, Ch. 172, L. 1939. 


14-521. Disposition of property. A co-operative may not sell, mort- 
gage, lease or otherwise dispose of or encumber all or any substantial por- 
tion of its property unless such sale, mortgage, lease or other disposition or 
encumbrance is authorized at a duly held meeting of the members thereof 
by the affirmative vote of not less than two-thirds (24) of all of the mem- 
bers of the co-operative, and unless the notice of such proposed sale, 
mortgage, lease or other disposition or encumbrance shall have been con- 
tained in the notice of the meeting; provided, however, that notwithstand- 
ing anything herein contained, or any other provisions of law, the board 
of trustees of a co-operative, without authorization by the members thereof, 
shall have full power and authority to authorize the execution and de- 
livery of a mortgage or mortgages or a deed or deeds of trust upon, or 
the pledging or encumbrancing of, any or all of the property, assets, rights, 
privileges, licenses, franchises and permits of the co-operative, whether 
acquired or to be acquired, and wherever situated, as well as the revenues 
and income therefrom, all upon such terms and conditions as the board of 
trustees shall determine, to secure any indebtedness of the co-operative 
to the United States of America or any instrumentality or agency thereof. 

History: En. Sec. 21, Ch. 172, L. 1939. Collateral References 


ElectricityC=2-4, 8. 
29 C.J.S. Electricity § 10 (2). 


14-522. Nonliability of members for debts of co-operative. The pri- 
vate property of the members of a co-operative shall be exempt from execu- 
tion for the debts of the co-operative and no member shall be liable or 
responsible for any debts of the co-operative. 

History: En. Sec, 22, Ch. 172, L. 1939. Collateral References 


Electricity C8. 
29 C.J.S. Electricity §10 (2). 


14-523. Repealed—Chapter 264, Laws of 1963. 
Repeal of co-operatives, was repealed by Sec. 


This section (Sec. 23, Ch. 172, L. 1939), 10-102, Ch. 264, Laws 1963. 
relating to the recordation of mortgages 


14.524. Waiver of notice. Whenever any notice is required to be given 
under the provisions of this act or under the provisions of the articles of 
incorporation or bylaws of a co-operative, waiver thereof in writing, signed 
by the person or persons entitled to such notice, whether before or after 
the time fixed for the giving of such notice, shall be deemed equivalent to 
such notice. If a person or persons entitled to notice of a meeting shall 
attend such meeting, such attendance shall constitute a waiver of notice of 
the meeting, except in case the attendance is for the express purpose of ob- 
jecting to the transaction of any business because the meeting shall not 
have been lawfully called or convened. 

History: En. Sec. 24, Ch. 172, L. 1939. 
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14-525. Trustees, officers or members — notaries. No person who is 
authorized to take acknowledgments under the laws of this state shall be 
disqualified from taking acknowledgments of instruments executed in favor 
of a co-operative or to which it is a party, by reason of being an officer, 
director or member of such co-operative. 


History: En. Sec, 25, Ch. 172, L. 1939. Collateral References 
Acknowledgment€—20 (3). 
1 C.J.8. Acknowledgments § 54. 


14-526. Foreign corporations. Any corporation organized under the 
laws of a state adjacent to this state on a nonprofit or a co-operative basis 
for the purpose of supplying electric energy in rural areas and owning and 
operating electric transmission or distribution lines in such state shall be 
permitted to extend its lines into and transact business in this state without 
complying with any statute of this state pertaining to the qualification of 
foreign corporations for the transaction of business in this state. Any such 
foreign corporation, as a prerequisite to the extension of its lines into and 
the transaction of business in this state, shall, by an instrument executed 
and acknowledged in its behalf by its president or vice-president under 
its corporate seal attested by its secretary, designate the secretary of state 
its agent to accept service of process in its behalf. In the event any process 
shall be served upon the secretary of state, he shall forthwith forward the 
same by registered mail to such corporation at the address thereof specified 
in such instrument. Any such corporation may sue and be sued in the courts 
of this state to the same extent that a co-operative may sue or be sued in 
such courts. Any such foreign corporation may secure its notes, bonds or 
other evidences of indebtedness by mortgage, pledge, deed of trust or other 
encumbrance upon any or all of its then owned or after-acquired real or 
personal property, assets or franchises, located or to be located in this 
state, and also upon the revenues and income to be derived therefrom. 


History: En. Sec. 26, Ch. 172, L. 1939. 29 C.J.S. Electricity § 15. 

23 Am. Jur., Foreign Corporation : 
Collateral References 32, §20; p. 481, § 489. e oer: 
Electricity C4, 


14-527. Fees. The secretary of state shall charge and collect for: 

(a) Filing articles of incorporation and issuing a certificate of incor- 
poration, forty dollars ($40.00) ; 

(b) Filing articles of amendment and issuing a certificate of amend- 
ment, ten dollars ($10.00) ; 

(c) Filing articles of consolidation or merger and issuing a certificate 
of consolidation or merger, ten dollars ($10.00) ; 

(d) Filing articles of conversion and issuing a certificate of conver- 
sion, ten dollars ($10.00) ; 

(e) Filing certificate of election to dissolve and issuing certificate of 
election to dissolve, ten dollars ($10.00) ; 

(f) Filing articles of dissolution and issuing certificate of dissolution, 
ten dollars ($10.00) ; and 

(g) Filing certificate of change of principal office and issuing certifi- 
cate of change of office, ten dollars ($10.00). 


History: En. Sec. 27, Ch. 172, L. 1939; 
amd. Sec. 5, Ch. 117, IL. 1961. 
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14-528. Exemption from excise taxes—license fee. Co-operatives and 
foreign corporations, transacting business in this state pursuant to the 
provisions of this act, shall pay annually, on or before the first day of 
July, to the secretary of state, a fee of ten dollars ($10.00) for each one 
hundred (100) persons or fractions thereof to whom electricity or telephone 
service is supplied within the state, but shall be exempt from all other 
excise and income taxes of whatsoever kind or nature. 


History: En. Sec. 28, Ch. 172, L. 1939; 
amd. Sec. 8, Ch. 80, L. 1957. 


14-529. Exemption from jurisdiction of the public service commission. 
Co-operatives and foreign corporations transacting business in this state 
pursuant to this act shall be exempt in all respects from the jurisdiction and 
control of the public service commission of this state. 

History: En. Sec. 29, Ch. 172, L. 1939. 


14.530. Definitions. In this act, unless the context otherwise requires: 

(a) “Rural area” as applied to all corporations organized under the 
provisions of paragraph (a) of section 14-502, means any area not included 
within the boundaries of any incorporated or unincorporated city, town, 
village or borough having a population in excess of thirty-five hundred 
(3500) persons at the time of the passage and approval of chapter 172, 
Session Laws of Montana, 1939, or subsequent thereto; “rural area” as 
applied to all corporations organized under the provisions of paragraph 
(b) of section 14-502, means any area not included within the boundaries 
of any incorporated or unincorporated city or town having a population 
in excess of fifteen hundred (1500) persons. 


(b) “Person” includes any natural person, firm, association, corpora- 
tion, business trust, partnership, federal agency, state or political sub- 
division or agency thereof or any body politic; and 

(ec) “Member” means each incorporator of a co-operative and each 
person admitted to and retaining membership therein, and shall include 
a husband and wife admitted to joint membership. 


History: En. Sec. 30, Ch. 172, L. 1939; 
amd. Sec. 1, Ch. 151, I:. 1949; amd. Sec. 
9, Ch. 80, L. 1957. 


Annexed Area 


The right of a co-operative electric com- 
pany to service nonmembers not in excess 
of 10 per cent of the total number of 
members is subject to the rural areas lim- 


14-531. Construction of act. 


itation and where a rural area served by 
a co-op is annexed by a city of more than 
3,500 population the co-op may continue 
to serve existing customers in the annexed 
area but is not authorized to extend its 
services to other customers there. Mon- 
tana Power Co. v. Vigilante Electrie Co- 
operative, Inc., 143 M 119, 387 P 2d 718. 


This act shall be construed liberally. The 


enumeration of any object, purpose, power, manner, method or thing shall 
not be deemed to exclude like or similar objects, purposes, powers, man- 


ners, methods or things. 
History: En. Sec. 31, Ch. 172, L. 1939. 
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Chapter 1. 
2. 


TITLE 15 
CORPORATIONS 


The creation of private corporations, Repealed—Section 10, Chapter 31, 
Laws of 1947; Section 143, Chapter 300, Laws of 1967. 

Change in organization—amendment of articles—extension of life of certain 
corporations, Repealed—Section 143, Chapter 300, Laws of 1967. 


3. Bylaws, Repealed—Section 143, Chapter 300, Laws of 1967. 
4, 
5. Meetings of stockholders and directors—elections, Repealed—Section 143, 


Directors, Repealed—Section 143, Chapter 300, Laws of 1967. 


Chapter 300, Laws of 1967. 

Uniform Act for Simplification of Fiduciary Security Transfers, 15-652 to 
15-662 (15-601 to 15-651 Repealed). 

Assessments, Repealed—Section 143, Chapter 300, Laws of 1967. 


. Powers and duties of corporations, Repealed—Section 143, Chapter 300, 


Laws of 1967. 
Procedure for sale of corporate property, Repealed—Section 143, Chapter 
300, Laws of 1967. 


. Corporate records, Repealed—Section 143, Chapter 300, Laws of 1967. 
. Dissolution of corporations by quo warranto—by decree of court—by act of 


directors and by other methods, Repealed—Section 143, Chapter 300, Laws 
of 1967. 

Scope of law—legislature may repeal, Repealed—Section 143, Chapter 300, 
Laws of 1967. 


. Colleges and seminaries, incorporation of, Repealed—Section 98, Chapter 198, 


Laws of 1967. 


. Religious, social and benevolent corporations, Repealed—Section 98, Chapter 


198, Laws of 1967. 


. Religious corporations sole, Repealed—Section 14, Chapter 301, Laws of 1967. 
. Mining corporations—transfer agencies, Repealed—Section 143, Chapter 300, 


Laws of 1967. 
Foreign corporations, Repealed—Section 143, Chapter 300, Laws of 1967. 


. Merger of corporations engaged in petroleum products business, Repealed— 


Section 143, Chapter 300, Laws of 1967. 


. Consolidation or merger of corporations, Repealed—Section 148, Chapter 300, 


Laws of 1967. 


. Securities Act of Montana, 15-2001 to 15-2025. 
. Professional service corporations, 15-2101 to 15-2116. 
. Montana Business Corporation Act, 15-2201 to 15-22-140. 


Montana Nonprofit Corporation Act, 15-2301 to 15-2397. 
Montana Religious Corporation Sole Act, 15-2401 to 15-2413. 
Business trusts, 15-2501 to 15-2508. 


CHAPTER 1 
THE CREATION OF PRIVATE CORPORATIONS 


(Repealed—Section 10, Chapter 31, Laws of 1947; Section 143, Chapter 300, 


Laws of 1967, effective December 31, 1968) 


15-101 to 15-121. (5900 to 5917) Repealed. 


Repeal 


Ch. 114, L. 1929; Sees. 1, 2, Ch. 7, L. 1931; 


These sections (Secs. 1, 11, pp. 25, 27, L. See. 1, Ch. 35, L. 1931; Secs. 1, 2, Ch. 52, 
1867; See. 1, p. 111, L. 1893; Secs. 390 to, -lissl9Sl> Secas 1) 2.Cn, 161, L. 1963; Sec. 
393, 400 to 405, 407, 409, 411, Civ. C. 1895; 1, Ch. 183, L. 1963), relating to the crea- 
Sec, 1, p. 231, L. 1897; Sec. 1, Ch. 102, L. tion of private corporations, were repealed 
1905; See. 1, Ch. 163, L. 1907; Sees. 1, 2, by See. 10, Ch. 31, Laws 1947; Sec. 143, 
Ch. 94, L. 1909; Secs. 1, 2, Ch. 106, L. 1909; Ch. 300, Laws 1967. For effective date and 
Secs. 1 to 3, Ch. 115, L. 1911; Sec. 1, Ch. application to existing corporations, see 
88, L. 1915; Sec. 1, Ch. 95, L. 1921; See. 1, section 15-22-136 and note. 
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CHAPTER 2 


CHANGE IN ORGANIZATION—AMENDMENT OF ARTICLES—EXTENSION 
OF LIFE OF CERTAIN CORPORATIONS 


(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-201 to 15-225. (5918 to 5928) 
Repeal 
These sections (Sees. 1 to 11, Ch. 56, L. 
1921; Sees. 1, 2, Ch. 27, L. 1925; Sees. 1,2, 
Ch. 28, L. 1925; Sees. 1 to 4; Ch. 38, L. 
L931; See. 1, Ch. 18d, aoa 7-eSec! 12k: 
53, L. 1941; Sees. 1 to 11, Ch. 31, L. 1947; 
Sec. 1, Ch. 32, L. 1947; Sec. 1, Ch. 34, L. 
1947; Sees. 1, 2, Ch. 13, L. 19553, Sees. 2, 3, 


Repealed. 


Ch. 183, L. 1963), relating to change in 
organization, amendment of articles and 
extension of life of certain corporations, 
were repealed by Sec. 143, Ch. 300, Laws 
1967. For effective date and application to 
existing corporations, see section 15-22-136 
and note. 


CHAPTER 3 


BYLAWS 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-301 to 15-303. 


Repeal 

These sections (Secs. 430, 432, 433, Civ. 
C. 1895; Sec. 1, Ch. 111, L. 1949; See. 4, 
Ch. 183, L. 1963), relating to corporate by- 


(5930 to 5932) 


Repealed. 


laws, were repealed by Sec. 143, Ch. 300, 
Laws 1967. For effective date and applica- 
tion to existing corporations, see section 
15-22-1386 and note. 


CHAPTER 4 


DIRECTORS 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-401 to 15-412. 
Repeal 


These sections (Secs. 431, 434 to 439, 
445, Civ. C. 1895; Sec. 1, Ch. 90, L. 1907; 
Sees. 1 to 3, Ch. 58, L. 1915; Sec. 1, Ch. 37, 
L. 1919; See. 1, Ch. 31, L. 1927; Sec. 1, Ch. 
72, Li. 1941; Sec. 1, Ch. 84, L. 1943; See. 1, 


(5933 to 5942.2) Repealed. 


Ch. 141, L. 1943; See. 5, Ch. 183, L. 1963), 
relating to corporate directors, were re- 
pealed by See. 148, Ch. 300, Laws 1967. 
For effective date and application to exist- 


ing corporations, see section 15-22-136 and 
note. 


CHAPTER 5 


MEETINGS OF STOCKHOLDERS AND DIRECTORS—ELECTIONS 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-501 to 15-509. 


Repeal 


These sections (Sees. 440 to 444, 446 to 
449, Civ. C. 1895; Sec. 1, p. 108, L. 1899; 
Sec. 1) Ch. 151; ne 1907 ; SecsarChe Gai 
1921 Secs 1,2) Ch. 40 Vioavols asec 1. 
Cho °10;°L. 19475) Seer ae Chwi2 rr 1905), 


(5943 to 5951) Repealed. 


relating to meetings of corporate stock- 
holders and directors and corporate elec- 
tions, were repealed by Sec. 148, Ch. 300, 
Laws 1967. For effective date and applica- 
tion to existing corporations, see section 
15-22-136 and note. 


CHAPTER 6 


UNIFORM ACT FOR SIMPLIFICATION OF FIDUCIARY 
SECURITY TRANSFERS 


Section 15-601 to 15-651. Repealed. 
15-652. Definitions. 


15-653. Registration in the name of a fiduciary. 
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15-654. Assignment by a fiduciary. 
‘Evidence of appointment or ineumbency. 


15-655. 
15-656. 
15-657. 
15-658. 
15-659. 
15-660. 
15-661. 
15-662. 


15-601 to 15-627. 


Adverse claims. 


Territorial application. 
Tax obligations. 


Short title. 


15-652 


Nonliability of corporation and transfer agent. 
Nonliability of third persons. 


Uniformity of interpretation. 


(5952 to 5972) Repealed—Chapter 264, Laws of 1963; 


Chapter 300, Laws of 1967, effective December 31, 1968. 


Repeal 

These sections (Sees. 12, 13, 27, pp. 27, 
31, L. 1867; Sees. 408, 410, 452, 470 to 476, 
Civ. C. 1895; Secs. 1 to 7, pp. 69 to 71, L. 
1897; See. 1, Ch. 143, L. 1907; Sees. 4, 5, 
Ch. 106, L. 1909; Sees. 1, 2, Ch. 121, L. 
1919; See. 1, Ch. 45, L. 1931; Sees. 1 to 5, 


Ch. 116, L. 1931; Sec. 1, Ch. 93, L. 1961), 
relating to corporate stock and rights of 
stockholders, were repealed by See. 10-102, 
Ch. 264, Laws 1963 or by See. 143, Ch. 300, 
Laws 1967. For effective date and applica- 
tion to existing corporations, see section 
15-22-136 and note. 


15-628 to 15-651. Repealed—Chapter 264, Laws of 1963. 


Repeal 
These sections (Sees. 1 to 23, 26, Ch. 115, 
L. 1948), the “Uniform Stock Transfer 


15-652. Definitions. 
(a) 


Act,” were repealed by See. 10-102, Ch. 
264, Laws 1963. 


In this act, unless the context otherwise requires: 
“Assignment” includes any written stock power, bond power, bill 


of sale, deed, declaration of trust, or other instrument of transfer. 


(b) 


“Claim of beneficial interest” includes a claim of any interest 


by a decedent’s legatee, distributee, heir, or creditor, a beneficiary under 
a trust, a ward, a beneficial owner of a security registered in the name of 
a nominee, or a minor owner of a security registered in the name of a 
custodian, or a claim of any similar interest, whether the claim is asserted 
by the claimant or by a fiduciary or by any other authorized person on 
his behalf, and includes a claim that the transfer would be in breach of 
fiduciary duties. 

(c) “Corporation” means a private or public corporation, association 
or trust issuing a security. 

(d) “Fiduciary” means an executor, administrator, trustee, guardian, 
committee, conservator, curator, tutor, custodian, or nominee. 

(e) “Person” includes an individual, a corporation, government or 
governmental subdivision or agency, business trust, estate, trust, part- 
nership or association, two or more persons having a joint or common 
interest, or any other legal or commercial entity. 

(f{) “Security” includes any share of stock, bond, debenture, note or 
other security issued by a corporation which is registered as to ownership 
on the books of the corporation. 

(g) “Transfer” means a change on the books of a corporation in the 
registered ownership of a security. 

(h) “Transfer agent” means a person employed or authorized by a 
corporation to transfer securities issued by the corporation. 


History: En. Sec. 1, Ch. 101, L. 1963. 
NOTE.—Uniform State Law. Sections 


15-652 through 15-662 constitute the “Uni- 
form Act for Simplification of Fiduciary 


Security Transfers” as promulgated by the 
National Conference of Commissioners on 
Uniform State Laws in 1958 and adopted 
in the states of Alabama, Arizona, Col- 
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orado, Delaware, District of Columbia, kota, Tennessee, Texas, Utah, Virginia, 
Florida, Georgia, Idaho, Illinois, Indiana, Washington, West Virginia, Wisconsin 
Iowa, Kansas, Louisiana, Maine, Maryland, and Wyoming. 

Michigan, Minnesota, Mississippi, Mis- In California and New Mexico this 
souri, Nebraska, Nevada, New Jersey, Uniform Act was repealed by enactment 
New York, North Carolina, North Dakota, of the Uniform Commercial Code. 

Rhode Island, South Carolina, South Da- 


15-653. Registration in the name of a fiduciary. A corporation or 
transfer agent registering a security in the name of a person who is a 
fiduciary or who is described as a fiduciary is not bound to inquire into the 
existence, extent, or correct description of the fiduciary relationship; and 
thereafter the corporation and its transfer agent may assume without 
inquiry that the newly registered owner continues to be the fiduciary 
until the corporation or transfer agent receives written notice that the 
fiduciary is no longer acting as such with respect to the particular security. 

History: En. Sec. 2, Ch. 101, L. 1963. 


15-654, Assignment by a fiduciary. Except as otherwise provided in 
this act, a corporation or transfer agent making a transfer of a security 
pursuant to an assignment by a fiduciary 


(a) may assume without inquiry that the assignment, even though to 
the fiduciary himself or to his nominee, is within his authority and capacity 
and is not in breach of his fiduciary duties; 


(b) may assume without inquiry that the fiduciary has complied with 
any controlling instrument and with the law of the jurisdiction governing 
the fiduciary relationship, including any law requiring the fiduciary to 
obtain court approval of the transfer ; and 


(ec) is not charged with notice of and is not bound to obtain or examine 
any court record or any recorded or unrecorded document relating to the 
fiduciary relationship or the assignment, even though the record or 
document is in its possession. 

History: En. Sec. 3, Ch. 101, L. 1963. 


15-655. Evidence of appointment or incumbency. A corporation or 
transfer agent making a transfer pursuant to an assignment by a fiduciary 
who is not the registered owner shall obtain the following evidence of 
appointment or incumbency: 


(a) In the case of a fiduciary appointed or qualified by a court, a 
certificate issued by or under the direction or supervision of that court or 
an officer thereof and dated within sixty (60) days before the transfer; or 


(b) In any other case, a copy of a document showing the appoint- 
ment or a certificate issued by or on behalf of a person reasonably believed 
by the corporation or transfer agent to be responsible or, in the absence 
of such a document or certificate, other evidence reasonably deemed by 
the corporation or transfer agent to be appropriate. Corporations and 
transfer agents may adopt standards with respect to evidence of appoint- 
ment or incumbency under this subsection provided such standards are 
not manifestly unreasonable. Neither the corporation nor transfer agent 
is charged with notice of the contents of any document obtained pursuant 
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to this paragraph (b) except to the extent that the contents relate directly 
to the appointment or incumbency. 
History: En. Sec. 4, Ch. 101, L. 1963. 


15-656. Adverse claims. (a) A person asserting a claim of beneficial 
interest adverse to the transfer of a security pursuant to an assignment 
by a fiduciary may give the corporation or transfer agent written notice 
of the claim. The corporation or transfer agent is not put on notice unless 
the written notice identifies the claimant, the registered owner, and the 
issue of which the security is a part, provides an address for communica- 
tions directed to the claimant and is received before the transfer. Nothing 
in this act relieves the corporation or transfer agent of any lability for 
making or refusing to make the transfer after it is so put on notice, unless 
it proceeds in the manner authorized in subsection (b). 

(b) As soon as practicable after the presentation of a security for 
transfer pursuant to an assignment by a fiduciary, a corporation or trans- 
fer agent which has received notice of a claim of beneficial interest adverse 
to the transfer may send notice of the presentation by registered or certi- 
fied mail to the claimant at the address given by him. If the corporation 
or transfer agent so mails such a notice it shall withhold the transfer for 
thirty (80) days after the mailing and shall then make the transfer unless 
restrained by a court order. 

History: En. Sec. 5, Ch. 101, L. 1963. 


15-657. Nonliability of corporation and transfer agent. A corpora- 
tion or transfer agent incurs no liability to any person by making a transfer 
or otherwise acting in a manner authorized by this act. 

History: En. Sec. 6, Ch. 101, L. 1963. 


15-658. Nonliability of third persons. (a) No person who partici- 
pates in the acquisition, disposition, assignment or transfer of a security 
by or to a fiduciary, including a person who guarantees the signature of 
the fiduciary, is liable for participation in any breach of fiduciary duty 
by reason of failure to inquire whether the transaction involves a breach 
unless it is shown that he acted with actual knowledge that the proceeds 
of the transaction were being or were to be used wrongfully for the in- 
dividual benefit of the fiduciary or that the transaction was otherwise in 
breach of duty. 

(b) If a corporation or transfer agent makes a transfer pursuant to 
an assignment by a fiduciary, a person who guaranteed the signature of 
the fiduciary is not liable on the guarantee to any person to whom the cor- 
poration or transfer agent by reason of this act incurs no liability. 

(c) -This section does not impose any liability upon the corporation 
or its transfer agent. 

History: En. Sec. 7, Ch. 101, L. 1963. 


15-659. Territorial application. (a) The rights and duties of a cor- 
poration and its transfer agents in registering a security in the name of 
a fiduciary or in making a transfer of a security pursuant to an assignment 
by a fiduciary are governed by the law of the jurisdiction under whose 
laws the corporation is organized. | 
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(b) This act applies to the rights and duties of a person other than 
the corporation and its transfer agents with regard to acts and omissions 
in this state in connection with the acquisition, disposition, assignment, or 
transfer of a security by or to a fiduciary and of a person who guarantees 
in this state the signature of a fiduciary in connection with such a trans- 


action. 
History: En. Sec. 8, Ch. 101, L. 1963. 


15-660. Tax obligations. 


This act does not affect any obligation of 


a corporation or transfer agent with respect to estate, inheritance, suc- 
cession, or other taxes imposed by the laws of this state. 


History: En. Sec. 9, Ch. 101, L. 1963. 


15-661. Uniformity of interpretation. 


This act shall be so construed 


as to effectuate its general purpose to make uniform the law of those states 


which enact it. 
History: En. Sec. 10, Ch. 101, L. 1963. 


15-662. Short title. 


This act may be cited as the “Uniform Act for 


the Simplification of Fiduciary Security Transfers.” 


History: En. Sec. 11, Ch. 101, L. 1963. 


CHAPTER 7 


ASSESSMENTS 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-701 to 15-721. 
Repeal 


These sections (Sees. 1 to 18, pp. 84 to 
88, L. 1883; See. 1, p. 92, L. 1893; See. 1, 
Ch. 2, L. 1919; Sec. 1, Ch. 30, L. 1965), re- 
lating to corporate assessments, were re- 


(5973 to 5993) 


Repealed. 


pealed by Sec. 143, Ch. 300, Laws 1967. 
For effective date and application to exist- 
ing corporations, see section 15-22-1836 and 
note. 


CHAPTER 8 


POWERS AND DUTIES OF CORPORATIONS 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-801 to 15-811. 


Repeal 


These sections (Secs. 44, 45, 47, pp. 35, 
36, L. 1867; Secs. 394 to 396, 451, 520 to 
524, 526, Civ. C. 1895; See. 1, Ch. 32, L. 
1903; Sec. 3, Ch. 102, L. 1905; Sec. 1, Ch. 
63, L. 1907; See. 1, Ch. 140, L. 1909; Sec. 
2, Ch. 83, L. 1915; Sec. 1, Ch. 189, 1251919; 
See. 1; Ch. 5, Lis.1927; See. 1, Ch. 33) 1. 


(5994 to 6003) Repealed. 


L931; ‘See. 1, Ch.’ 60} a. 71939;"Seer 1. er, 
39, L. 1947; See. 1, Ch. 46, L. 1953), relat- 
ing to powers and duties of corporations, 
were repealed by Sec. 143, Ch. 300, Laws 
1967. For effective date and application to 
existing corporations, see section 15-22-136 
and note. 


CHAPTER 9 


PROCEDURE FOR SALE OF CORPORATE PROPERTY 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-901 to 15-913. 
Repeal 
These sections (Secs. 1 to 4, Ch. 103, L. 


(6004 to 6007) 


Repealed. 


1905; Sec. 1, Ch. 80, L. 1921; Sec. 1, Ch. 42, 
L. 1931), relating to procedure for sale of 


174 


RELIGIOUS CORPORATIONS 


corporate property, were repealed by See. 
143, Ch. 300, Laws 1967. For effective date 


15-1409 


and application to existing corporations, 
see section 15-22-1386 and note. 


CHAPTER 10 


CORPORATE RECORDS 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-1001, 15-1002. 
Repeal 


These sections (Sees. 540, 541, Civ. C. 
USPosssec. 1, Chi- 471931" See." 1, Ch. 
155, L. 1963), relating to corporate records, 


(6008, 6009) Repealed. 


were repealed by Sec. 143, Ch. 300, Laws 
1967. For effective date and application to 
existing corporations, see section 15-22-136 
and note, 


CHAPTER 11 


DISSOLUTION OF CORPORATIONS BY QUO WARRANTO—BY DECREE OF 
COURT—BY ACT OF DIRECTORS AND BY OTHER METHODS 


(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-1101 to 15-1131. 
Repeal 


These sections (Sees. 560, 561, Civ. C. 
1895; Sees.42190 to 2196, C. Civ. Proce. 
1895; Secs. 1 to 4, Che 119,-L.-1919* Sees. 
Teo eC we 25 e009 eG Ub do, 2b. 
1925; Secs. 1 to 4, Ch. 117, Li. 1929; Sees. 
dome, Che Sane 19SL: See. 1, Chey 145.) 11. 
1935; See. 1, Ch. 198, L. 1937; Sec. 1, Ch. 


(6010 to 6011.5, 9922 to 9932) Repealed. 


®, li. 1947; Sec. 1, Ch. 33, L. 1947; See, 1, 
Chy5J,. 1963 Secse 1 toes Chea L. 
1963), relating to dissolution of corpora- 
tions, were repealed by Sec. 143, Ch. 300, 
Laws 1967. For effective date and applica- 
tion to existing corporations, see section 
15-22-1386 and note. 


CHAPTER 12 


SCOPE OF LAW—LEGISLATURE MAY REPEAL 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1963) 


15-1201, 15-1202. 


Repeal 

These sections (Sees. 550, 563, Civ. C. 
1895), relating to scope of corporation 
laws and the reserved legislative power, 


(6012, 6018) Repealed. 


were repealed by Sec. 148, Ch. 300, Laws 
1967. For effective date and application to 
existing corporations, see section 15-22-136 
and note. 


CHAPTER 13 


COLLEGES AND SEMINARIES, INCORPORATION OF 
(Repealed—Section 98, Chapter 198, Laws of 1967, effective December 31, 1968) 


15-1301 to 15-1303. 


Repeal ' 

These sections (Sees. 1, 3, p. 44, L. 
1883; Sees. 750 to 752, Civ. C. 1895), relat- 
ing to incorporation of colleges and semi- 


(6450 to 6452) Repealed. 


naries, were repealed by Sec. 98, Ch. 198, 
Laws 1967, effective December 31, 1968. 
For effect of repeal, see section 15-2396. 


CHAPTER 14 


RELIGIOUS, SOCIAL AND BENEVOLENT CORPORATIONS 
(Repealed—Section 98, Chapter 198, Laws of 1967, effective December 31, 1968) 


15-1401 to 15-1409. 


Repeal 
These sections (Ch. 70, L. 1903; See. 1, 


(6453 to 6461) Repealed. 


Gh. 101, L. 1909; Secs. 1 to 3, Ch. 87, L. 
1913; Secs. 1 to 3, Ch. 112, L. 1923; See. 
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1, Ch. 88, L. 1937; Sec. 1, Ch. 137, L. 1947; 


Sees. 1 to 3, Ch. 283, L. 1947), relating .to 
religious, social and benevolent corpora- 


CORPORATIONS 


tions, were repealed by Sec. 98, Ch. 198, 
Laws 1967, effective December 31, 1968. 
For effect of repeal, see section 15-2396. 


CHAPTER 15 


RELIGIOUS CORPORATIONS SOLE 
(Repealed—Section 14, Chapter 301, Laws of 1967, effective December 31, 1968) 


15-1501 to 15-1507. 


Repeal 
These sections (Secs. 1 to 5, pp. 105 to 


107, L. 1899; Sees. 1, 2, Ch. 65, L. 1905), 


relating to religious corporations sole, 


(6462 to 6468) Repealed. 


were repealed by Sec. 14, Ch. 301, Laws 
1967, effective December 31, 1968. For 
effect of repeal, see section 15-2412. 


CHAPTER 16 


MINING CORPORATIONS—TRANSFER AGENCIES 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-1601 to 15-1603. 
Repeal 


These sections (Sees. 527, 1010, 1011, 
Civ. C. 1895; See. 1, Ch. 176, L. 1951), re- 
lating to mining corporations and transfer 


(6648 to 6650) Repealed. 


agencies, were repealed by Sec. 143, Ch. 
300, Laws 1967. For effective date and 
application to existing corporations, see 
section, 15-22-136 and note. 


CHAPTER 17 


FOREIGN CORPORATIONS 
(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-1701 to 15-1713. 


Repeal 


These sections (Secs. 1, 2, 4, pp. 8, 9, Ex. 
L. 1879; Sees. 1030 to 1033, Civ. C. 1895; 
Secs. 1 to 6, 8, pp. 150-152, L. 1901; See. 1, 
Chic23 43; 1907 Sect; Oly, ¢18 atinelous: 
Sees. 1, 2, Ch. 109, L. 1909; See. 1, Ch. 149, 
L. 1917; Sees. 1 to 3, Ch. 264, L. 1921; Sec. 


(6651 to 6661.1) Repealed. 


1, Ch. 170, L. 1931; Sec. 1, Ch. 31, L, 1937; 
See. 1, Ch..5, L..1951; Sec. 1, Ch. 145, L. 
1955; Sec. 1, Ch. 192, L. 1955), relating to 
foreign corporations, were repealed by Sec. 
143, Ch. 300, Laws 1967. For effective date 
and application to existing corporations, 
see section 15-22-136 and note. 


CHAPTER 18 


MERGER OF CORPORATIONS ENGAGED IN PETROLEUM 
PRODUCTS BUSINESS 


(Repealed—Section 143, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-1801 to 15-1807. Repealed. 
Repeal 


These sections (Sees. 1 to 7, Ch. 295, L. 
1947; See. 6, Ch. 117, L. 1961), relating to 
merger of corporations engaged in petro- 


leum products business, were repealed by 
Sec. 143, Ch. 300, Laws 1967. For effective 
date and application to existing corpora- 
tions, see section 15-22-136 and note. 


CHAPTER 19 


CONSOLIDATION OR MERGER OF CORPORATIONS 
(Repealed—Section 148, Chapter 300, Laws of 1967, effective December 31, 1968) 


15-1901 to 15-1908. Repealed. 
Repeal 
These sections (Sees. 1 to 8, Ch. 175, L. 


1951; Sec. 7, Ch. 117, L. 1961), relating to 
consolidation and merger of corporations, 
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were repealed by Sec. 143, Ch. 300, Laws 
1967. For effective date and application to 


15-2004 


existing corporations, see section 15-22-136 
and note. 


CHAPTER 20 


SECURITIES ACT OF MONTANA 


Section 15-2001. 
15-2002. 
15-2003. 
15-2004. 
15-2005. 
15-2006. 
15-2007. 
15-2008. 
15-2009. 
15-2010. 
15-2011. 
15-2012. 
15-2013. 
15-2014. 
15-2015. 
15-2016. 
15-2017. 
15-2018. 
15-2019. 
15-2020. 
15-2021. 
15-2022. 
15-2023. 
15-2024. 
15-2025. 


Office of investment commissioner. 

Short title. 

Statutory policy. 

Definitions. 

Fraudulent and other prohibited practices. 

Registration of broker-dealers, salesmen, and investment advisers. 
Registration of securities. 

Registration by notification. 

Registration by co-ordination. 

Registration by qualification. 

General provisions regarding registration of securities. 
Denial, suspension and revocation of registration of securities. 
Exempt securities. 

Exempt transactions. 

Consent to service of process. 

Fees. 

Misleading filings. 

Unlawful representation concerning registration or exemption. 
Investigations and subpoenas. 

Injunctions. 

Criminal liabilities. 

Civil liabilities. 

Judicial review of orders. 

Administration of act. 

Proof of exemption. 


15-2001. Office of investment commissioner. The office of the invest- 
ment commissioner is hereby created, and the state auditor of Montana is 
hereby made and constituted ex officio investment commissioner. 

History: En. Sec. 1, Ch. 251, L. 1961. Puerto Rico, South Carolina, Utah, Vir- 
NOTE.—Uniform State Law. Sections gimia and Washington. 


15-2001 through 15-2025 constitute the 


Ae : Law Reviews 
“Uniform Securities Act,’ as amended in 


Montana Securities Law—Its Rules and 


1958, approved by the National Confer- 
ence of Commissioners on Uniform State 
Laws in 1958 and adopted in Alabama, 
Alaska, Arkansas, Colorado, Hawaii, In- 
diana, Kansas, Kentucky, Maryland, 
Michigan, Nevada, New Jersey, Oklahoma, 


Regulations, 25 Mont. L. Rev. 205 (Spring 
1964). 

Newton, “A Look at the Montana Se- 
curities Act and Its Relation to the Fed- 
eral Securities Act,” 26 Mont. L. Rev. 31 
(Fall 1964). 


15-2002. Short title. This act may be cited as the “Securities Act of 


Montana.” 
History: En. Sec. 2, Ch. 251, L. 1961. 


15-2003. Statutory policy. This act shall be so construed as to effectu- 
ate its general purpose to make uniform the law of those states which 


enact it. 
History: En. Sec. 3, Ch. 251, L. 1961. 
15-2004. 


wise requires: 


Definitions. When used in this act, unless the context other- 


(1) . “Commissioner” means investment commissioner of this state. 
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(2) “Salesman” means any individual other than a broker-dealer who 
represents a broker-dealer or issuer in effecting or attempting to effect 
sales of securities, but “salesman” does not include an individual who 
represents an issuer in (a) effecting a transaction in a security exempted 
by subsections 15-2018 (1), (2), (3), (9), (10), or (11), (b) effecting 
transactions exempted by section 15-2014, or (c) effecting transactions with 
existing employees, partners, or directors of the issuer if no commission 
or other remuneration is paid or given directly or indirectly for soliciting 
any person in this state. A partner, officer, or director of a broker-dealer or 
issuer is a “salesman” only if he otherwise comes within this definition. 


(3) “Broker-dealer” means any person engaged in the business of 
effecting transactions in securities for the account of others or for his 
own account. “Broker-dealer” does not include (a) a salesman, issuer, 
bank, savings institution, trust company or insurance company, (b) a 
person who has no place of business in this state if he effects transactions 
in this state exclusively with or through the issuers of the securities 
involved in the transactions, other broker-dealers, or banks, savings institu- 
tions, trust companies, insurance companies, investment companies as 
defined in the Investment Company Act of 1940, pension or profit-sharing 
trusts, or other financial institutions or institutional buyers, whether acting 
for themselves or as trustee, or (c) a person who has no place of business 
in this state if during any period of twelve (12) consecutive months he 
does not direct more than fifteen (15) offers to sell or to buy into this 
state in any manner to persons other than those specified in clause (b). 


(4) “Guaranteed” means guaranteed as to payment of principal, in- 
terest, or dividends. 

(5) “Investment adviser” means any person who, for compensation, 
engages in the business of advising others either directly or through 
publications or writings, as to the value of securities or as to the advis- 
ability of investing in, purchasing, or selling securities, or who, for com- 
pensation and as a part of a regular business, issues or promulgates 
analyses or reports concerning securities. “Investment adviser’ does not 
include (a) a bank, savings institution, trust company or insurance com- 
pany; (b) a lawyer, accountant, engineer, or teacher whose performance 
of these services if [is] solely incidental to the practice of his profession; (c) 
a broker-dealer; (d) a publisher of any bona fide newspaper, news maga- 
zine, or business or financial publication of general, regular, and paid cir- 
culation; (e) a person whose advice, analyses, or reports relate only to 
securities exempted by subsection 15-2018 (1); (£) a person who has no 
place of business in this state if (i) his only clients in this state are 
other investment advisers, broker-dealers, banks, savings institutions, 
trust companies, insurance companies, investment companies as defined in 
the Investment Company Act of 1940, pension or profit-sharing trust, or 
other financial institutions or institutional buyers, whether acting for 
themselves or as trustees, or (ii) during any period of twelve (12) con- 
secutive months he does not direct business communications into this 
state in any manner to more than five (5) resident clients other than 
those specified in clause (i); or (g) such other persons not within the 
intent of this paragraph as the commissioner may by rule or order designate. 
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(6) “Issuer” means any person who issues or proposes to issue any 
security, except that with respect to certificates of deposit, voting-trust 
certificates, or collateral-trust certificates, or with respect to certificates 
of interest or shares in an unincorporated investment trust not having 
a board of directors (or persons performing similar functions) or of the 
fixed, restricted management, or unit type, the term “issuer” means the 
person or persons performing the acts and assuming the duties of deposi- 
tor or manager pursuant to the provisions of the trust or other agreement 
or instrument under which the security is issued. 

(7) “Nonissuer” means not directly or indirectly for the benefit of the 
issuer. 

(8) “Person,” for the purpose of this act, means an individual, a cor- 
poration, a partnership, an association, a joint-stock company, a trust where 
the interests of the beneficiaries are evidenced by a security, an unincor- 
porated organization, a government, or a political subdivision of a gov- 
ernment. 

(9) “Sale” or “sell” includes every contract of sale of, contract to 
sell, or disposition of, a security or interest in a security for value. “Offer” 
or “offer to sell” includes every attempt or offer to dispose of, or solicita- 
tion of an offer to buy, a security or interest in a security for value. 

Any security given or delivered with, or as a bonus on account of, any 
purchase of securities or any other thing is considered to constitute part 
of the subject of the purchase and to have been offered and sold for 
value. A purported gift of assessable stock is considered to involve an 
offer and sale. Every sale or offer of a warrant or right to purchase or 
subseribe to another security of the same or another issuer, as well as 
every sale or offer of a security which gives the holder a present or future 
right or privilege to convert into another security of the same or another 
issuer, is considered to include an offer of the other security. 

(10) “Securities Act of 19383,” “Securities Exchange Act of 1934,” 
“Public Utility Holding Company Act of 1935,” and “Investment Company 
Act of 1940” mean the federal statutes of those names as amended before 
or after the effective date of this act. 

(11) “Security” means any note; stock; treasury stock; bond; deben- 
ture; evidence of indebtedness; certificate of interest or participation ine 
any profit-sharing agreement; collateral-trust certificate; preorganization 
certificate or subscription; transferable shares; investment contracts; vot- 
ing-trust certificate; certificate of deposit for a security; certificate of in- 
terest or participation in an oil, gas or mining title or lease or in payments 
out of production under such a title or lease; or, in general, any interest 
or instrument commonly known as a “security,” or any certificate of 
interest or participation in, temporary or interim certificate for, receipt 
for, guarantee of, or warrant or right to subscribe to or purchase, any of 
the foregoing: “Security” does not include any insurance or endowment 
policy or annuity contract under which an insurance company promises to 
pay a sum of money, either in a lump sum, or periodically for life, or some 
other specified period. 

(12) “State” means any state, territory, or possession of the United 
States, as well as the District of Columbia and Puerto Rico. | 
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History: En. Sec. 4, Ch. 251, L. 1961. 


Compiler’s Notes 


The Securities Act of 1933, referred to 
in subsection (10) of this section, is com- 
piled in the United States Code as Tit. 
15, secs. 77a to 77aa. 

The Securities Exchange Act of 1934 is 
compiled as Tit. 15, sees. 78a to 783}. 

The Publie Utility Holding Company 


CORPORATIONS 


Act of 1935 is compiled as Tit. 15, sees. 
79 to 792-6. 
The Investment Company Act of 1940 


is compiled as Tit. 15, secs. 80a-1 to 
80a-52. 

Collateral References 

LicensesG1814. 


53 C.J.S. Licenses § 75. 
47 Am. Jur. 564, Securities Acts, §1 


et seq. 


15-2005. Fraudulent and other prohibited practices. (1) It is unlawful 
for any person, in connection with the offer, sale or purchase of any secu- 
rity, directly or indirectly 

(a) to employ any device, scheme, or artifice to defraud, 

(b) to make any untrue statement of a material fact or to omit to 
state a material fact necessary in order to make the statements made, in 
the light of the circumstances under which they are made, not misleading, 
or 

(c) to engage in any act, practice, or course of business which operates 
or would operate as a fraud or deceit upon any person. 

(2) It is unlawful for any person who receives any consideration 
from another person primarily for advising the other person as to the 
value of securities or their purchase or sale, whether through the issuance 
of analysis or reports or otherwise, 


(a) to employ any device, scheme, or artifice to defraud the other 
person, or 


(b) to engage in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon the other person. 


(3) It is unlawful for any investment adviser to enter into, extend, or 
renew any investment advisory contract unless it provides: 


(a) that the investment adviser shall not be compensated on the basis 
of a share of capital gains upon or capital appreciation of the funds or 
any portion of the funds of the client; 


(b) that no assignment of the contract may be made by the invest- 
ment adviser without the consent of the other party to the contract; and 


(c) that the investment adviser, if a partnership, shall notify the 
other party to the contract of any change in the membership of the 
partnership within a reasonable time after the change. Clause (a) does 
not prohibit an investment advisory contract which provides for com- 
pensation based upon the total value of a fund averaged over a definite 
period, or as of definite dates or taken as of a definite date. “Assignment,” 
as used in clause (b), includes any direct or indirect transfer or hypotheca- 
tion of an investment advisory contract by the assignor or of a controlling 
block of the assignor’s outstanding voting securities by a security holder 
of the assignor; but, if the investment adviser is a partnership, no assign- 
ment of an investment advisory contract is considered to result from the 
death or withdrawal of a minority of the members of the investment 
adviser having only a minority interest in the business of the investment 
adviser, or from the admission to the investment adviser of one or more 
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members who, after admission, will be only a minority of the members and 
will have only a minority interest in the business. 
History: En. Sec. 5, Ch. 251, L. 1961. 


15-2006. Registration of broker-dealers, salesmen, and investment 
advisers. (1) It is unlawful for any person to transact business in this 
state as a broker-dealer or salesman, except in transactions exempt under 
section 15-2014, unless he is registered under this act. It is unlawful 
for any person to transact business in this state as an investment adviser 
unless (1) he is so registered under this act, or (2) he is registered as a 
broker-dealer under this act, or (3) his only clients in this state are invest- 
ment companies as defined in the Investment Company Act of 1940 or 
insurance companies. 

(2) <A broker-dealer, salesman, acting as agents for an issuer or 
issuers or acting as agents for a broker-dealer in the sale of securities for 
an issuer or issuers or investment adviser may apply for registration by 
filing with the commissioner an application in such form as the commis- 
sioner shall prescribe and payment of the fee prescribed in section 15- 
2016. Except for persons in the employ of brokerage firms governed by 
the regulations of the securities and exchange commission, all salesmen 
must be legal residents of this state and must have actually resided in 
this state for a period of at least one (1) year next prior to the date of 
application for registration. Salesmen shall also file with the commissioner 
a bond of a surety company duly authorized to transact business in this 
state. Said bond to be in the sum of five thousand dollars ($5,000.00), 
payable to the state of Montana, and conditioned upon the faithful com- 
pliance with the provisions of this act, and shall provide that upon failure 
to so comply the salesman shall be liable to any and all persons who may 
suffer loss by reason thereof. 

(8) The application shall contain whatever information the commis- 
sioner requires. 


(4) If no denial order is in effect and no proceeding is pending under 
subdivision (8) of this section, registration becomes effective at noon of 
the thirtieth (380th) day after an application is filed. The commissioner may 
specify an earlier effective date and he may by order defer the effective 
date for an additional sixty (60) days; the effective day after the filing of 
any amendment shall be noon of the thirtieth (30th) day thereafter unless 
otherwise accelerated by the commissioner. 


(5) Registration of a broker-dealer, salesman or investment adviser 
shall be effective until the first (1st) day of March next following such 
registration and may be renewed as hereinafter provided. The registra- 
tion of a salesman is not effective during any period when he is not 
associated with an issuer or a registered broker-dealer specified in his 
application. When a salesman begins or terminates a connection with an 
issuer or registered broker-dealer, the salesman and the issuer or broker- 
dealer shall promptly notify the commissioner. 

(6) Registration of a broker-dealer, salesman or investment adviser 
may be renewed by filing with the commissioner prior to the expiration 
thereof an application containing such information as the commissioner 
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may require to indicate any material change in the information contained 
in the original application or any renewal application for registration as a 
broker-dealer, salesman or investment adviser filed with the commissioner 
by the applicant, payment of the prescribed fee and, in the case of a 
broker-dealer, a financial statement showing the financial condition of such 
broker-dealer as of a date within ninety (90) days. A registered broker- 
dealer or investment adviser may file an application for registration of a 
successor, to become effective upon approval of the commissioner. 


(7) Every registered broker-dealer and investment adviser shall make 
and keep such accounts and other records, except with respect to securities 
exempt under section 15-2013 (1), as may be prescribed by the com- 
missioner. All records so required shall be preserved for three (3) years un- 
less the commissioner prescribes otherwise for particular types of records. 
All the records of a registered broker-dealer or investment adviser are 
subject at any time or from time to time to such reasonable periodic, 
special or other examinations, within or without this state, by represent- 
atives of the commissioner, as the commissioner deems necessary or 
appropriate in the public interest or for the protection of investors. 


(8) The commissioner may by order deny, suspend, or revoke regis- 
tration of any broker-dealer, salesman, or investment adviser if he finds 
that the order is in the public interest and that the applicant or registrant 
or, in the case of a broker-dealer or investment adviser, any partner, 
officer, or director: 

(a) has filed an application for registration under this section which, 
as of its effective date, or as of any date after filing in the case of an order 
denying effectiveness, was incomplete in any material respect or contained 
any statement which was, in the light of the circumstances under which 
it was made, false or misleading with respect to any material fact; 


(b) has willfully violated or willfully failed to comply with any pro- 
vision of this act or a predecessor act or any rule or order under this act or 
a predecessor act; 

(c) has been convicted of any misdemeanor involving a security or any 
aspect of the securities business, or any felony ; 

(d) is permanently or temporarily enjoined by any court of competent 
jurisdiction from engaging in or continuing any conduct or practice 
involving any aspect of the securities business ; 

(e) is the subject of an order of the commissioner denying, suspend- 
ing, or revoking registration as a broker-dealer, salesman, or investment 
adviser ; 

(f) is the subject of an order entered within the past five (5) years 
by the securities administrator of any other state or by the federal securi- 
ties and exchange commission denying or revoking registration as a 
broker-dealer or salesman, or the substantial equivalent of those terms 
as defined in this act, or is the subject of an order of the federal securities 
and exchange commission suspending or expelling him from a national 
securities exchange or national securities association registered under the 
Securities Exchange Act of 1984, or is the subject of a United States 
post office fraud order; but (a) the commissioner may not institute a 
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revocation or suspension ‘proceeding under this clause more than one 
(1) year from the date of the order relied on, and (b) he may not enter 
any order under this clause on the basis of an order unless that order was 
based. on facts which would currently constitute a ground for an order 
under this section; 


(g) has engaged in dishonest or unethical practices in the securities 
business ; 


(h) is insolvent, either in the sense that his liabilities exceed his 
assets or in the sense that he cannot meet his obligations as they mature; 
but the commissioner may not enter an order against a broker-dealer or 
investment adviser under this clause without a finding of insolvency as 
to the broker-dealer or investment adviser ; or 


(i) has not complied with a condition imposed by the commissioner 
under subdivision (8) of this section, or is not qualified on the basis of such 
factors as training, experience, or knowledge of the securities business; or 


(j) has failed to pay the proper filing fee; but the commissioner may 
enter only a denial order under this clause, and he shall vacate any such 
order when the deficiency has been corrected. The commissioner may by 
order summarily postpone or suspend registration pending final deter- 
mination of any proceeding under this section. 


(9) Upon the entry of the order under subdivision (8) of this section, 
the commissioner shall promptly notify the applicant or registrant, as well 
as the employer or prospective employer if the applicant or registrant is 
‘a salesman, that it has been entered and of the reasons therefor and that 
if requested by the applicant or registrant within fifteen (15) days after 
the receipt of the commissioner’s notification the matter will be promptly 
‘set down for hearing. If no hearing is requested within fifteen (15) days 
and none is ordered by the commissioner, the order will remain in effect 
until it is modified or vacated by the commissioner. If a hearing is re- 
quested or ordered, the commissioner, after notice of and opportunity for 
hearing, may affirm, modify or vacate the order. 


(10) If the commissioner ‘finds that any registrant or applicant for 
registration is no longer in existence or has ceased to do business as a 
broker-dealer, investment ‘adviser or salesman, or is subject to an adjudica- 
tion of mental incompetence or to the control of a committee, conservator, 
or guardian, or cannot be located after reasonable search, the commissioner 
may by order cancel the registration or application. 


History: En. Sec. 6, Ch. 251, L. 1961. tion, is compiled in the United States 
Code as Tit. 15, sees. 80a-1 to 80a-52. 
Compiler’s Notes The Securities Exchange Act of 1934, 
The Investment Company Act of 1940, referred to in subsection (8)(f) of this 
referred to in subsection (1) of this sec- .section, is compiled in the United States 
‘Code as Tit. 15, secs. 78a to 7833. 


15-2007. Registration of securities. It is unlawful for any person to 
offer to sell any security in this state, except securities exempt under sec- 
tion 15-2013 or when sold in transactions exempt under section 15-2014, 
unless such security is registered by notification, co-ordination, or quali- 
fication under this act. ; 

History: En. Sec. 7, Ch. 251, L. 1961. 
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15-2008. Registration by notification. (1) The following securities may 
be registered by notification, whether or not they are also eligible for 
registration by co-ordination under this act: © 


(a) any security whose issuer and any predecessors have been in 
continuous operation for at least five (5) years if: 


(1) there has been no default during the current fiscal year or 
within the three (3) preceding fiscal years in the payment of principal, 
interest, or dividends on any security of the issuer (or any predecessor) 
with a fixed maturity or a fixed interest or dividend provision; and 


(2) the issuer and any predecessors during the past three (3) fiscal 
years have had average net earnings, determined in accordance with 
generally accepted accounting practices, which are applicable to all 
securities without a fixed maturity or a fixed interest or dividend pro- 
vision and which (i) equal at least five per cent (5%) of the amount 
of securities without a fixed maturity or a fixed interest or dividend pro- 
vision outstanding at the date the registration statement is filed (as 
measured by the maximum offering price or the market price on a day 
selected by the registrant within thirty (30) days before the date of 
filing the registration statement, whichever is higher, or if there is 
neither a readily determinable market price nor an offering price, book 
value on a day selected by the registrant within ninety (90) days of the 
date of filing the registration statement), or (ii) if the issuer and any 
predecessors have not had any securities without a fixed maturity or 
a fixed interest or dividend provision outstanding for three (3) full 
fiseal years, equal at least five per cent (5%) of the amount (as mea- 
sured by the maximum public offering price) of such securities which 
will be outstanding if all the securities being offered or proposed to be 
offered (whether or not they are proposed to be registered or offered 
in this state) are issued; 


(b) any security (other than a certificate of interest or participation 
in an oil, gas or mining title or lease or in payments out of production 
under such a title or lease) registered for nonissuer distribution of any 
security of the same class has ever been registered under this act or a 
predecessor act, or the security being registered was originally issued 
pursuant to an exemption under this act or a predecessor act. 

(2) A registration statement by notification shall contain the following 
information and be accompanied by the following documents, in addition 
to payment of the registration fee prescribed in section 15-2016: 

(a) A statement demonstrating eligibility for registration by notifi- 
cation. 

(b) With respect to the issuer: its name, address, and form of or- 
ganization; the state (or foreign jurisdiction) and the date of its organi- 
zation ; and the general character and location of its business. 

(ec) <A description of the securities being registered. 

(d) Total amount of securities to be offered and amount of securities 
to be offered in this state. 

(e) The price at which the securities are to be offered for sale to the 
public; any variation therefrom at which any portion of the offering is to 
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be made to any persons, other than as underwriting and selling discounts 
or commissions; and the estimated maximum aggregate underwriting and 
selling discounts or commissions and finders’ fees (including cash, securi- 
ties, or anything else of value). 

(f) Names and addresses of the managing underwriters and a de- 
scription of the plan of distribution of any securities which are to be 
offered otherwise than through an underwriter. 

(g) Description of any security options outstanding or to be created 
in connection with the offering. 

(h) Any adverse order, judgment or decree previously entered in 
connection with the offering by any court or the United States securities 
and exchange commission. 

(i) <A copy of any offering circular or prospectus to be used in con- 
nection with the offering. 

(j) In the case of any registration under section 15-2008 (b) relating to 
nonissuer distribution which does not also satisfy the conditions of section 
15-2008 (1) (a), a balance sheet of the issuer as of a date within four (4) 
months prior to the filing of the registration statement, and a summary of 
earnings for each of the two (2) fiscal years preceding the date of the 
balance sheet and for any period between the close of the last fiscal year 
and the date of the balance sheet, or for the period of the issuer’s and any 
predecessors’ existence if less than two (2) years. 

(k) A consent to service of process meeting the requirements of sec- 
tion 15-2015. 

(3) If no stop order is in effect and no proceeding is pending under 
sections 15-2012 and 15-2012 (3), a registration statement by notification 
automatically becomes effective at three (3) o’clock mountain standard 
time in the afternoon of the second (2nd) full business day after the 
filing of the registration statement or the last amendment, or at such 
earlier time as the commissioner determines. 

History: En. Sec. 8, Ch. 251, L. 1961. 


15-2009. Registration by co-ordination. (1) Any security for which a 
registration statement has been filed under the Securities Act of 1938, 
or any securities for which filings have been made pursuant to regulation 
A or regulation E, and amendments thereto, of the general rules and reg- 
ulations of the United States securities and exchange commission, adopted 
pursuant to subsection (b) of section 3 of said Securities Act of 1933, in 
connection with the same offering may be registered by co-ordination. A 
registration statement under this section shall contain the following in- 
formation and be accompanied by the following documents, in addition 
to payment of the registration fee prescribed in section 15-2016: 

(a) Three (3) copies of the prospectus or offering circular and letter 
of notification filed under the Securities Act of 1933 or the general rules 
and regulations thereunder, together with all amendments thereto. 

(b) The amount of securities to be offered in this state. 

(ec) The states in which a registration statement or similar document 
in connection with the offering has been or is expected to be filed. 
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(d) Any adverse order, judgment or decree previously entered in 
connection with the offering by ap court or the securities and exchange 
commission. 

(e) If the commissioner ie male or otherwise requires, a copy of the 
articles of incorporation and bylaws (or their substantial equivalents) 
currently in effect, a copy of any agreements with or among underwriters, 
a copy of any indenture or other instrument governing the issuance of 
the security to be registered, and a specimen or copy of the security; 

(f) If the commissioner requests, any other information, or copies of 
any other documents, filed under.the Securities Act of 1933; 

(g) An undertaking to forward promptly all rpnavarars bai PS to the fed- 
eral registration statement or offering circular and letter of notification, 
other than an amendment which merely delays the effective date; and 

(h) A consent to service of process meeting the requirements of sec- 
tion 15-2015. 

(2) A registration statement by co-ordination under section 15-2009 
automatically becomes effective at the moment the federal registration 
statement or other filing becomes effective if all Hine following conditions 
are satisfied : 

(a) No stop order is in effect and no proceeding is pending under 
sections 15-2012 and 15-2012 (8), | 

(b) The registration statement has been. on file with the commissioner 
for at least ten (10) days, and 

(c) A statement of the maximum and minimum proposed offering 
prices and the maximum underwriting discounts and commissions has 
been on file for two (2) full business days or such shorter period as the 
commissioner permits by rule or otherwise and the offering is made within 
those limitations. The registrant shall promptly notify the commissioner 
of the date and time when the federal registration statement or other 
filings became effective and the content of the price amendment, if any, 
and shall promptly file a posteffective amendment containing the informa- 
tion and documents in the price amendment. “Price amendment” means 
the final federal amendment which includes a statement of the offering 
price, underwriting and selling discounts or commissions, amount of 
proceeds, conversion rates, call prices, and other matters dependent upon 
the offering price. 

(3) Upon failure to receive the required notification and posteffective 
amendment with respect to the price amendment referred to in subdivision 
(2) of this section, the commissioner may enter a stop order, without 
notice or hearing, retroactively denying effectiveness to the registration 
statement or suspending its effectiveness until compliance with subdi- 
vision (2) of this section, if he promptly notifies the registrant of the 
issuance of the order. If the registrant proves compliance with the re- 
quirements as to notice and posteffective amendment, the stop order is 
void as of the time of its entry. The commissioner may by rule or other- 
wise waive either or both of the conditions specified in subdivisions 
(2) (b) and (2) (c) of this section: If the federal registration statement or 
other filing: becomes effective before all these conditions are satisfied and 
they are not waived, the registration statement automatically becomes 
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effective as soon as all conditions are satisfied. If the registrant advises 
the commissioner of the date when the federal registration statement or 
other filing is expected to become effective the commissioner shall promptly 
advise the registrant whether all the conditions are satisfied and whether 
he then contemplates the institution of a proceeding under sections 15-2012 
and 15-2012 (3); but this advice by the commissioner does not preclude 
the institution of such a proceeding at any time. 


History: En. Sec. 9, Ch. 251, L. 1961. in subsection (1) of this section, is com- 
: piled in the United States Code as Tit. 
Compiler’s Note 15, secs. 77a to 77aa. 


The Securities Act of 1933, referred to 


15-2010. Registration by qualification. (1) Any security may be regis- 
tered by qualification. A registration statement under this section shall 
contain the following information and be accompanied by the following 
documents, in addition to payment of the registration fee prescribed in 
section 15-2016. 

(a) With respect to the issuer and any significant subsidiary: its 
name, address, and form of organization; the state or foreign jurisdiction 
and date of its organization; the general character and location of its 
business and a description of its physical properties and equipment. 

(b) With respect to every director and officer of the issuer, or person 
occupying a similar status or performing similar functions: his name, 
address, and principal occupation for the past five (5) years; the amount 
of securities of the issuer held by him as of a specified date within ninety 
(90) days of the filing of the registration statement; the remuneration 
paid to all such persons in the aggregate during the past twelve (12) 
months, and estimated to be paid during the next twelve (12) months, 
directly or indirectly, by the issuer (together with all predecessors, parents 
and subsidiaries). ; 

(c) With respect to any person not named in subdivision (b), owning 
of record, or beneficially if known, ten per cent (10%) or more of the 
outstanding shares of any class of equity security of the issuer: the in- 
formation specified in subdivision (b) other than his occupation. 

(d) With respect to every promoter, not named in subdivision (b), 
if the issuer was organized within the past three (3) years: the informa- 
tion specified in subdivision (b), any amount paid to him by the issuer 
within that period or intended to be paid to him, and the consideration 
for any such payment. 

(e) The capitalization and long-term debt (on both a current and a 
pro forma basis) of the issuer and any significant subsidiary, including a 
description of each security outstanding or being registered or otherwise 
offered, and a statement of the amount and kind of consideration (whether 
in the form of cash, physical assets, services, patents, good will, or any- 
thing else) for which the issuer or any subsidiary has issued any of its 
securities within the past two (2) years or is obligated to issue any of 
its securities. 

(f) The kind and amount of securities to be offered; the amount to 
be offered in this state; the proposed offering price and any variation 
therefrom at which any portion of ‘the. offering is to be made to any 
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persons except as underwriting and selling discounts and commissions; 
the estimated aggregate underwriting and selling discounts, commissions 
and other promotional fees (including separately cash, securities, or 
anything else of value to accrue to the underwriters in connection with 
the offering) ; the estimated amounts of other selling expenses, and legal, 
engineering, and accounting expenses to be incurred by the issuer in con- 
nection with the offering; the name and address of every underwriter 
and every recipient of a promotional fee; a copy of any underwriting or 
selling group agreement pursuant to which the distribution is to be made, 
or the proposed form of any such agreement. whose terms have not yet 
been determined; and a description of the plan of distribution of any 
securities which are to be offered otherwise than through an underwriter. 


(g) The estimated cash proceeds to be received by the issuer from 
the offering; the purposes for which the proceeds are to be used by the 
issuer; the amount to be used for each purpose; the amounts of any funds 
to be raised from other sources to achieve the purposes stated, and the 
sources of any such funds; and, if any part of the proceeds is to be used 
to acquire any property (including good will) otherwise than in the ordi- 
nary course of business, the names and addresses of the vendors and the 
purchase price. 

(h) A description of any stock options or other security options 
outstanding, or to be created in connection with the offering, together 
with the amount of any such options held or to be held by every person 
required to be named in subdivisions (b), (c), (d), (e), or (g) and by 
any person who holds or will hold ten per cent (10%) or more in the 
aggregate of any such options. 

(i) The states in which a registration statement or similar document 
in connection with the offering has been or is expected to be filed. 

(j) Any adverse order, judgment, or decree previously entered in 
connection with the offering by any court or the securities and exchange 
commission; a description of any pending litigation or proceeding to which 
the issuer is a party and which materially affects its business or assets 
(including any such litigation or proceeding known to be contemplated by 
governmental authorities). 

(k) A copy of any prospectus or circular intended as of the effective 
date to be used in connection with the offering. 

(1) A specimen or copy of the security being registered; a copy of 
the issuer’s articles of incorporation and bylaws, as currently in effect; 
and a copy of any indenture or other instrument covering the security 
to be registered. 

(m) A signed or conformed copy of an opinion of counsel, if available, 
as to the legality of the security being registered. 

(n) <A balance sheet of the issuer of a date within four (4) months 
prior to the filing of the registration statement; a profit and loss statement 
and analysis of surplus for each of the three (3) fiscal years preceding the 
date of the balance sheet and for any period between the close of the last 
fiscal year and the date of the balance sheet, or for the period of the is- 
suer’s and any predecessor’s existence if less than three (3) years; and, 
if any part of the proeceds of-the offering. is to be applied to the purchase 
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of any business, the same financial statements: which. would be required 
if that business were the registrant. 


(0) <A consent to service of process meeting the nearer ts of sec- 
tion 15-2015. 

(2) In the case of a nonissuer distribution, information may not be 
required under section 15-2010 unless it is known to the person filing 
the registration statement or to the persons on whose behalf the distri- 
bution is to be made, or can be furnished by them without unreasonable 
effort or expense. 


(3) A registration statement by qualification under section 15- 
2010 becomes effective when the commissioner so orders. The commis- 
sioner may require as a condition of registration under this section that 
a prospectus containing any designated part of the information specified 
in section 15-2010 be sent or given to each person to whom an offer is 
made before or concurrently with (1) the first (lst) written offer made 
to him (otherwise than by means of a public advertisement) by or for the 
account of the issuer or any other person on whose behalf the offering 
is being made, or by any underwriter or broker-dealer who is offering 
part of an unsold allotment or subscription taken by him as a participant 
in the distribution, (2) the confirmation of any sale made by or for the 
account of any such person, (8) payment pursuant to any such sale, or 
(4) delivery of the security pursuant to any such sale, whichever first 
oceurs; but the commissioner shall accept for use under any such require- 
ment a current prospectus or offering circular regarding the same securi- 
ties filed under the Securities Act of 1933 or regulations thereunder. 

History: En. Sec. 10, Ch. 251, L. 1961. in subsection (3) of this section, is com- 
piled in the United States Code as Tit. 


Compiler’s Note 15, sees. 77a to 77aa. 
The Securities Act of 1933, referred to 


15-2011. General provisions regarding registration of securities. (1) 
A registration statement may be filed by the issuer, any other person on 
whose behalf the offering is to be made, or a registered broker-dealer. Any 
document filed under this act or a predecessor act within five (5) years 
preceding the filing of a registration statement may be incorporated by 
reference in the registration statement to the extent that the document 
is currently accurate. The commissioner may by rule or otherwise permit 
the omission of any item of information or document from any registration 
statement. 


(2) The commissioner may require as a condition of registration by 
qualification or co-ordination (1) that any security issued within the past 
three (3) years or to be issued to a promoter for a consideration sub- 
stantially different from the public offering price, or to any person for a 
consideration other than cash, be deposited in escrow; and (2) that the 
proceeds from the sale of the registered security in this state be impounded 
until the issuer receives a specified amount from the sale of the security 
either in this state or elsewhere. The commissioner may determine the 
conditions of any escrow or impounding required hereunder but he may 
not reject a depository solely because of location in another state. 
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-°(3) When. securities are registered by. notification; co-ordination;-or 
qualification, they may be offered and sold by the issuer, any other person 
on whose behalf they are registered or by any registered broker-dealer. 
Every registration shall remain effective until revoked by the commis- 
sioner or until terminated upon request of the registrant with the consent 
of the commissioner; however, said registration shall be automatically 
suspended upon a stop order or suspension proceedings being instituted 
by the securities and exchange commission relative to said securities, 
and shall continue suspended so long as such proceedings are pending and 
until the registration or filing with the securities and exchange commis- 
sion is effective. All outstanding securities of the same class as a registered 
security are considered to be registered for the purpose of any nonissuer 
transaction. A registration statement which has become effective may not 
be withdrawn for one (1) year from its effective date if any securi- 
ties of the same class are outstanding. 


(4) (a) The commissioner may require the person who filed the registra- 
tion statement to file reports to keep reasonably current the informa- 
tion contained in the registration statement and to disclose the progress 
of the offering with respect to registered securities which (a) are issued 
by a face-amount. certificate company or a redeemable security issued 
by an open-end management company or unit investment trust as those 
terms are defined in the Investment Company Act of 1940, or (b) are 
being offered and sold directly by or for the account of the issuer. 

(b) During the period of public offering in the initial distribution 
of securities registered under the provisions of this act by notification or 
qualification, financial data or statements corresponding to those required 
under the provisions of sections 15-2008 (2) and 15-2010, and to the 
issuer’s fiscal year, shall be filed with the commissioner annually, not less 
than ninety (90) days after the end of each such year. If such statements are 
not certified the commissioner may verify them by examining the issuer’s 
books and records. 


History: En. Sec. 11, Ch. 251, L. 1961; referred to in subsection (4) (a) of this 
amd. Sec. 1, Ch. 71, L. 1963. section, is compiled in the United States 


Code as Tit. 15 : : -52. 
Compiler’s Note s ji » sees. 80a-1 to 80a-52 


The Investment Company Act of 1940, 


15-2012. Denial, suspension and revocation of registration of securities. 
(1). The commissioner may issue an order denying effectiveness to, or 
suspending or revoking the effectiveness of, any registration statement 
if he finds that the order is in the public interest and that: 

(a) the registration statement as of its effective date or as of any 
earlier date in the ease of an order denying effectiveness, is incomplete in 
any material respect or contains any statement which was, in the light 
of the circumstances under which it was made, false or misleading with 
respect to any material fact; 

(b) any provision of this act or any rule, order, or condition lawfully 
imposed under this act has been willfully violated, in connection with the 
offering by (a) the person filing the registration statement, (b) the issuer, 
any partner, offieer,°or director of the issuer,.any person occupying a 
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similar status.or performing similar functions, or any person directly or 
indirectly controlling or controlled by. the issuer, but only if the person 
filing the registration statement is directly or indirectly controlled by or 
acting for the issuer, or (¢) any underwriter ; 

(ec) the security registered or sought to be registered is the subject 
of a permanent or temporary injunction of any court of competent juris- 
diction entered under any other federal or state act applicable to the 
offering; but (a) the commissioner may not institute a proceeding against 
an effective registration statement under this clause more than one (1) 
year from the date of the injunction relied on, and (b) he may not enter 
an order under this clause on the basis of an injunction entered under 
any other state act unless that order or injunction was based on facts 
which would currently constitute a ground for an order under this section; 

(d) the issuer’s enterprise or method of business includes or would 
include activities which are illegal where performed ; 

(e) the offering has worked or tended to work a fraud upon pur- 
chasers or would so operate; 

(f) when a security is sought to be registered by notification, it is 
not eligible for such registration ; 

(g) when a security is sought to be registered by co-ordination, there 
has been a failure to comply with the undertaking required by section 
15-2009 (g); 

(h) the applicant or registrant has failed to pay the proper registration 
fee; but the commissioner may enter only a denial order under this sub- 
section and he shall vacate any such order when the deficiency has been 
corrected, or 

(i) the offering has been or would be. made with unreasonable 
amounts of underwriters’ and sellers’ discounts, commissions, or other 
compensation, or promoters’ profits or participation, or unreasonable 
amounts or kinds of options. 

(2) The commissioner may not enter a stop order against an effective 
registration statement on the basis of a fact or transaction known to him 
when the registration statement became effective. 

(3) Upon the entry of an order under subdivision (1) of this section, 
the commissioner shall promptly notify the issuer of the securities and 
the applicant or registrant that an order has been entered and of the 
reasons therefor and that if requested by the issuer or registrant within 
fifteen (15) days after the receipt of the commissioner’s notification the 
matter will be set promptly down for hearing. If no hearing is requested 
within fifteen (15) days and none is ordered by the commissioner the 
order will remain in effect until it is modified or vacated by the commis- 
sioner. If a hearing is requested or ordered, the commissioner, after 
notice of and opportunity for hearing may affirm, modify or vacate the 
order. 

History: En. Sec. 12, Ch. 251, 5 1961. 


15-2013. Exempt securities. Sections 15-2007 through: 15- 2012, shall 
not apply to any of the following securities: 

(1) Any security (including a revenue obligation) aon or guar- 
anteed by the United States, any state, any political subdivision of a state, 
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or any agency or corporate or other instrumentality of one (1) or more 
of the foregoing; or any certificate of deposit for any of the foregoing. 


(2) Any security issued or guaranteed by Canada, any Canadian 
province, any political subdivision of any such province, any agency or 
corporate or other instrumentality of one (1) or more of the foregoing, 
or any other foreign government with which the United States currently 
maintains diplomatic relations, if the security is recognized as a valid 
obligation by the issuer or guarantor. 

(3) Any security issued by and representing an interest in or a debt 
of, or guaranteed by, any bank organized under the laws of the United 
States, or any bank, savings institution, or trust company organized or 
chartered as such and under the jurisdiction and supervision of the super- 
intendent of banks of any state. 

(4) Any security issued by and representing an interest in or a 
debt of, or guaranteed by, any federal savings and loan association, or 
any building and loan or similar association organized under the laws of 
any state and authorized to do business in this state. 

(5) Any insurance or endowment policy or annuity contract or op- 
tional annuity contract, issued by a corporation subject to the supervision 
of the insurance commissioner. 

(6) Any security issued or guaranteed by any federal credit union or 
any credit union, industrial loan association, or similar association or- 
ganized and supervised under the laws of this state. 

(7) Any security issued or guaranteed by any railroad, other common 
earrier, public utility, or holding company which is (a) subject to the 
jurisdiction of the interstate commerce commission; (b) a registered hold- 
ing company under the Public Utility Holding Company Act of 1935 
or a subsidiary of such a company within the meaning of that act; (c) reg- 
ulated in respect of its rates and charges by a governmental authority of 
the United States or any state or municipality; or (d) regulated in respect 
to the issuance or guarantee of the security by a governmental authority 
of the United States, any state, Canada, or any Canadian province; also 
equipment trust certificates in respect to equipment conditionally sold 
or leased to a railroad or public utility, if other securities issued by such 
railroad or public utility woud be exempt under this subsection. 

(8) <Any security listed or approved for listing upon notice of issuance 
on the New York stock exchange, the American stock exchange, the 
Midwest stock exchange, or any other stock exchange registered with 
the federal securities and exchange commission and approved by the 
commissioner; any other security of the same issuer which is of senior 
or substantially equal rank; any security called for by subscription rights 
or warrants so listed or approved; or any warrant or right to purchase 
or subscribe to any of the foregoing. 

(9) <Any security issued by any person organized and operated not 
for private profit but exclusively for religious, educational, benevolent, 
charitable, fraternal, social, athletic, or reformatory purposes. 

(10) Any commercial paper which arises out of a current transaction 
or the proceeds of which have been or are to be used for current trans- 
action, and which evidences an obligation to pay cash within nine (9) 
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months of the date of issuance, exclusive of days of grace, or any renewal 
of such paper which is likewise limited, or any guarantee of such paper 
or of any such renewal, when such commercial paper is sold to the banks 
or insurance companies. | 
(11) Any investment contract issued in connection with an employee’s 
stock purchase, savings, pension, profit-sharing, or similar benefit plan. 
History: En. Sec. 13, Ch. 251, L. 1961. Act of 1935, referred to in subsection (7) 


of this section, is compiled in the United 


Compiler’s Note States Code as Tit. 15, sees. 79 to 79z-6. 


The Public Utility Holding Company 


15-2014. Exempt transactions. Except as hereinafter in this section 
expressly provided, sections 15-2006 through 15-2012 shall not apply to any 
of the following transactions: 

(1) Any isolated transaction, whether effected through a broker-dealer 
or not. 

(2) <Any nonissuer distribution of an outstanding security by a reg- 
istered broker-dealer if (a) a recognized securities manual contains the 
names of the issuer’s officers and directors, a balance sheet of the issuer 
as of a date within eighteen (18) months, and a profit and loss state- 
ment for either the fiscal year preceding that date or the most recent 
year of operations, or (b) the security has a fixed maturity or a fixed 
interest or dividend provision and there has been no default during the 
current fiscal year or within the three (38) preceding fiscal years, or during 
the existence of the issuer and any predecessors if less than three (8) 
years, in the payment of principal, interest, or dividends on the security. 

(3) Any nonissuer transaction eifected by or through a registered 
broker-dealer pursuant to an unsolicited order or offer to buy; but the 
commissioner may require that the customer acknowledge upon a speci- 
fied form that the sale was unsolicited, and that a signed copy of each 
such form be preserved by the broker-dealer for a specified period. 

(4) Any transaction between the issuer or other person on whose 
behalf the offering is made and an underwriter, or among underwriters. 

(5) Any transaction by an executor, administrator, sheriff, marshal, 
receiver, trustee in bankruptcy, guardian, or conservator, in the perform- 
ance of his official duties as such. 

(6) Any transaction executed by a bona fide pledgee without any 
purpose of evading this act. 

(7) <Any offer or sale to a bank, savings institution, trust company, 
insurance company, investment company as defined in the Investment 
Company Act of 1940, pension or profit-sharing trust, or other financial 
institution or institutional buyer, or to a broker-dealer, whether the pur- 
chaser is acting for itself or in some fiduciary capacity. 

(8) <Any transaction pursuant to an offer directed by the offerer to 
not more than ten (10) persons (other than those designated in subsection 
(7)) in this state during any period of twelve (12) consecutive months, 
whether or not the offerer or any of the offerees is then present in this 
state, if (a) the seller reasonably believes that all the buyers are purchas- 
ing for investment, and (b) no commission or other remuneration 1s 
paid or given directly or indirectly for soliciting any prospective buyer. 
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(9) -Any-offer or sale of a preorganization certificate or subscription 
if (a) no commission or other remuneration is. paid or given directly or 
indirectly for soliciting any prospective subscriber, (b) the number of 
subscribers does not exceed ten (10), and (e) no. payment is made by 
any subscriber. 

(10) Any transaction pursuant to an offer to existing security holders 
of the issuer, including persons who at the time of the transaction are 
holders. of convertible securities, nontransferable warrants, or transfer- 
able warrants exercisable within not more than ninety (90) days of their 
issuance, if (a) no commission or other remuneration (other than a 
standby commission) is paid or given directly or indirectly for soliciting 
any security holder in this state, or (b) the issuer first files a notice 
specifying the terms of the offer and the commissioner does not by order 
disallow either (a) or (b) of this subsection. 

(11) Any offer (but not a sale) of a security for which registration 
statements have been filed under both this act and the Securities Act of 
1933 if no stop order or refusal order is in effect and no public proceeding 
or examination looking toward such an order is pending under either act. 

(12) The issuance of any stock dividend, whether the corporation 
distributing the dividend is the issuer of the stock or not, if nothing of 
value is given by stockholders for the distribution other than the sur- 
render of a right to a cash dividend where the stockholder can elect to 
take a dividend in cash or stock. 

(13) Any transaction incident to a right of conversion or a statutory 
or judicially approved reclassification, recapitalization, reorganization, 
quasi-reorganization, stock split, reverse stock split, merger, consolidation 
or sale of assets. 

The commissioner may by order deny or revoke the exemption speci- 
fied in subsection (2) with respect to a specific security. Upon the entry 
of such an order, the commissioner shall promptly notify all registered 
broker-dealers that it has been entered and of the reasons therefor and 
that within fifteen (15) days of the receipt of a written request the matter 
will be set down for hearing. If no hearing is requestéd and none is 
ordered by the commissioner, the order will remain in effect until it is 
modified or vacated by the commissioner. If a hearing is requested or 
ordered, the commissioner, after notice of and opportunity for hearing to 
all interested persons, may modify or vacate the order or extend it until 
final determination. No order under this subsection may operate retro- 
actively. No person may be considered to have violated this act by reason 
of any offer or sale effected after the entry of an order under this sub- 
‘section if he sustains the burden of proof that he did not know, and in 


the exercise of reasonable care could not have known of the order. 
History: En. Sec. 14, Ch. 251, L..1961. The Securities Act of 1933, referred to 
Compiler's Notes | in subsection (11) of this section, is com- 


. piled in the United States Code as Tit. 15, 
The Investment Company Act of 1940, gees. 77a to 77aa. 


referred to in subsection (7) of this sec- 

tion, is compiled in the United States 

Code as Tit. 15, secs. 80a-1 to 80a-52. 

_ 15-2015. Consent to service of process. Every applicant for registra- 
tion as a broker-dealer or investment adviser or salesman under this act, 
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and every issuer which proposes to register and offer a security in this 
state through any person acting on an. agency basis in the common-law 
sense, shall file with the commissioner, in such form as he prescribes, an 
irrevocable consent appointing the commissioner and his successors in 
office to be the attorney of the applicant to receive service of any lawful 
process in any noncriminal suit, action, or proceeding against the applicant 
or its or his successor, executor or administrator which arises under this act 
or any rule or order hereunder after the consent has been filed, with 
the same force and validity as if served personally on the person filing 
the consent. A person who has filed such a consent in connection with 
a previous registration need not file another. Service may be made by 
leaving a copy of the process in the office of the commissioner, but it 
is not effective unless (1) the plaintiff, who may be the commissioner 
in a suit, action, or proceeding instituted by him, forthwith sends notice 
of the service and a copy of the process by registered mail to the de- 
fendant or respondent at its or his last address on file with the commis- 
sioner, and (2) the plaintiff’s affidavit of compliance with this section is 
filed in the case on or before the return day of the process, if any, or within 
such further time as the court allows. 


History: En. Sec. 15, Ch. 251, L. 1961; 
amd. Sec. 1, Ch. 105, L. 1963. J 


P 


provisions of this act: etce 

(1) For the registration of securities by notification or co-ordination 
or qualification, there shall be paid to the commissioner for the first year 
of registration a registration fee of one hundred dollars ($100.00) for 
the first one hundred thousand dollars «($100,000.00) of initial issue, or 
portion thereof in this state, based on offering price; plus one-twentieth 
(1/20th) of one per cent (1%) for any excess over one hundred thousand 
dollars ($100,000.00), with a maximum of one thousand dollars ($1,000.00). 

Each year thereafter that a registration remains in effect for securities 
with respect to. which reports are required to be filed under subsection 
(4) (a) of section 15-2011, an additional registration fee shall be paid 
to the commissioner to be computed .at one-twentieth (1/20th) of one 
per cent (1%). of the aggregate offering price of such securities which are 
to be offered in this state during that year, even though the maximum 
fee was paid the preceding year. In no event shall the additional registra- 
tion fee be less than one hundred dollars ($100.00) nor more than one 
thousand dollars ($1,000.00). The registration statement for such securi- 
ties may be amended to increase the amount of securities to be offered. 
When an application for registration of securities is denied or withdrawn 
the commissioner shall retain fifty dollars ($50.00) of the fee. . 
_. (2). For filing an.annual statement, the fee shall be ten dollars ($10.00). 

(3) For registration. of. a broker-dealer or investment adviser, the 
fee shall be one hundred dollars: ($100.00) for original registration and 
one hundred dollars ($100.00). for each annual renewal thereof. When an 
application is denied or withdrawn the commissioner shall retain one-half 
(14) of the fee. B14 a Bt | ) i 


15-2016. Fees. The following fees shall be paid in advance tae the 
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(4) For registration of a salesman, the fee shall be ten dollars ($10.00) 
for original registration with each employer; ten dollars ($10.00) for each 
annual renewal. When an application is denied or withdrawn the com- 
missioner shall retain one-half (14) of the fee. 

(5) For certified copies of any documents filed with the commis- 
sioner, the fee shall be the cost to the department. 

History: En. Sec. 16, Ch. 251, L. 1961. 


15-2017. Misleading filings. It is unlawful for any person to know- 
ingly make or cause to be made, in any document filed with the commis- 
sioner or in any proceeding under this act, any statement which is, at 
the time and in the light of the circumstances under which it is made, 
false or misleading in any material respect. 

History: En. Sec. 17, Ch. 251, L. 1961. 


15-2018. Unlawful representation concerning registration or exemption. 
Neither the fact that an application for registration under section 15-2006 
(2), a registration statement under sections 15-2008, 15-2009 or 15-2010 
has been filed, nor the fact that a person or security is effectively 
registered, constitutes a finding by the commissioner that any document 
filed under this act is true, complete, and not misleading. Neither any 
such fact nor the fact that an exemption or exception is available 
for a security or a transaction means that the commissioner has passed 
in any way upon the merits of qualifications of, or recommended or 
given approval to, any person, security, or transaction. It is unlawful 
to make, or cause to be made, to any prospective purchaser, customer, or 
client any representation inconsistent with this section. 

History: En. Sec. 18, Ch. 251, L. 1961. 


15-2019. Investigations and subpoenas. (1) The commissioner in his 
discretion (1) may make such public or private investigations or examina- 
tions within or without this state as he deems necessary to determine 
whether any registration should be granted, denied or revoked or whether 
any person has violated or is about to violate any provision of this act 
or any rule or order hereunder, or to aid in the enforcement of this act 
or in the prescribing of rules and forms hereunder, (2) may require or 
permit any person to file a statement in writing, under oath or otherwise 
as the commissioner may determine, as to all the facts and circumstances 
concerning the matter to be investigated, and (8) may publish information 
concerning any violation of this act or any rule or order hereunder. 

(2) For the purpose of any investigation or proceeding under this act, 
the commissioner or any officer designated by him may administer oaths 
and affirmations, subpoena witnesses, compel their attendance, take evi- 
dence, and require the production of any books, papers, correspondence, 
memoranda, agreements, or other documents or records which the com- 
missioner deems relevant or material to the inquiry. 

(a) In ease of contumacy by, or refusal to obey a subpoena issued 
to, any person, any court of competent jurisdiction, upon application by 
the commissioner, may issue to that person an order requiring him to 
appear before the commissioner, or the officer designated by him, there 
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to produce documentary evidence if so ordered or to give evidence touching 
the matter under investigation or in question; and any failure to obey the 
order of the court may be punished by the court as a contempt of court. 

(b) No person is excused from attending and testifying or from pro- 
ducing any document or record before the commissioner or in obedience 
to the subpoena of the commissioner or any officer designated by him, 
or in any proceeding instituted by the commissioner, on the ground that 
the testimony or evidence (documentary or otherwise) required of him 
may tend to incriminate him or subject him to a penalty or forfeiture; but 
no individual may be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter or thing concerning which he is 
compelled, after claiming his privilege against self-incrimination, to testify 
or produce evidence (documentary or otherwise), except that the indi- 
vidual so testifying shall not be exempt from prosecution and punishment 
for perjury committed in so testifying. 

History: En. Sec. 19, Ch. 251, L. 1961. 


15-2020. Injunctions. Whenever it appears to the commissioner that 
any person has engaged or is about to engage in any act or practice 
constituting a violation of any provision of this act or any rule or order 
hereunder, he may in his discretion bring an action in any court of com- 
petent jurisdiction to enjoin any such acts or practices and to enforce 
compliance with this act or any rule or order hereunder. Upon a proper 
showing a permanent or temporary injunction, restraining order, or writ 
of mandamus shall be granted and a receiver or conservator may be 
appointed for the defendant or the defendant’s assets. The commissioner 
may not be required to post a bond. 

History: En. Sec. 20, Ch. 251, L. 1961. 


15-2021. Criminal liabilities. (1) Any person who willfully violates 
any provision of this act except section 15-2017, or who willfully violates 
any rule or order under this act, or who willfully violates section 15-2017 
knowing the statement made to be false or misleading in any material 
respect, shall upon conviction be fined not more than five thousand dollars 
($5,000.00) or imprisoned not more than three (3) years, or both; how- 
ever, in the event the person so convicted has been previously convicted of 
a felony in any way involving securities, imprisonment hereunder for not 
less than one (1) year shall be mandatory. No indictment or information 
may be returned under this act more than five (5) years after the alleged 
violation. | 

(2) The commissioner may refer such evidence as may be available 
concerning violations of this act or of any rule or order hereunder to the 
attorney general or the proper prosecuting attorney, who may in his dis- 
eretion, with or without such a reference, institute the appropriate criminal 
proceedings under this act. j 

(3) Nothing in this act limits the power of the state to punish any 
person for any conduct which constitutes a crime. 

History: En. Sec. 21, Ch. 251, L. 1961. 


15-2022. Civil liabilities. (1) Any person who offers or sells a se- 
curity in violation of any provisions of sections 15-2007 through 15-2010 
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or offers or sells a security. by means of fraud or misrepresentation is liable 
to the person buying the security from him, who may sue either at law or 
in equity to recover -the consideration paid for the security, together 
with interest at six per cent (6%) per annum from the date of payment, 
costs, and reasonable attorneys’ fees, less the amount of any income received 
on the security, upon the tender of the security, or for damages if he 
no longer owns the security. Damages are the amount that would be re- 
coverable upon a tender less (a) the value of the security when the buyer 
disposed of it and (b) interest at six per cent (6%) per annum from the 
date of disposition. 


(2) Every person who directly or sdinéatty naviknle a seller liable 
under subsection (1), every partner, officer or director (or person occu- 
pying a similar status or performing similar functions) or employee of 
such a seller, and every broker-dealer or salesman who participates or 
materially aids in the sale is liable jointly and severally with and to the 
same extent as the seller, if the nonseller knew or in the exercise of 
reasonable care could have known, of the existence of the facts by reason 
of which the liability is alleged to exist. There shall be contribution among 
‘the several persons so liable. ° 


(8) <Any tender specified in this section may be made at any time 
before entry of judgment. A cause of action under this statute survives 
the death of any person who might have been a plaintiff or a defendant. 
No person may sue under this section (a) if the buyer has received a written 
‘offer at a time when he owned the security, to refund the consideration paid 
together with interest at six per cent (6%) per annum from the date of pay- 
ment, less the amount of any income received on the security, and he failed 
to accept the offer within thirty (30) days of its.receipt, or (b) if the buyer 
has received a written offer at a time when he did not own the security in 
the amount that would be recoverable under section 15-2022 (1) upon a 
tender less (1) the value of the security when the buyer disposed of it and 
(2) interest at six per cent (6%) per annum from the date of disposition. 


(4) No person who has made. or engaged in the performance of any 
contract in violation of any provision of this act or any rule or order here- 
under, or who has acquired any purported right. under any. such contract 
with knowledge of the facts by reason of which its making or performance 
was in violation, may base any suit on the contract. Any condition, stip- 
ulation, or provision binding any person acquiring any security to waive 
compliance with any provision of this act or any rule or order hereunder 
is void as against public policy and in the public interest. 


History: En. Sec. 22, Ch. 251, L. 1961; . - ; 
amd. Sec. 1, Ch. 213, L. 1967. a ae 


15-2023. Judicial review of orders. Any person aggrieved by a final 
order of the commissioner may obtain a review of the order in any court 
of competent jurisdiction by filing in court, within sixty (60) days after 
the entry of the order, a written petition praying that the order be modi- 
fied or set aside in Pale or in part. A copy of the petition shall be forthwith 
served upon the commissioner, and thereupon the: commissioner shall 
certify and file in court a copy of the ‘filing, testimony, and other evidence 
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upon which the order. was entered. When these have been filed, the court 
has exclusive jurisdiction to affirm, modify, enforce, or set aside the 
order, in whole or in part. The Andings of the commissioner as to the 
facts, if supported by creditable evidence, are conclusive, unless appealed 
from. If either party apples to the court for leave to ndinre additional 
evidence, and shows to the satisfaction of the court that the additional 
evidence is material and that there were reasonable grounds for failure 
to adduce the evidence in the hearing before the commissioner, the court 
may order the taking of additional evidence in such manner and upon 
such conditions as the court may consider proper. The commencement 
of proceedings under this action [section] does not, unless specifically 
ordered by the court, operate as a stay of the commissioner’s order. 

History: En. Sec. 23, Ch. 251, L. 1961. last sentence was inserted by the com- 

Compiler’s Note Boer 
The bracketed word “section” in the 


15-2024. Administration of act. (1) The administration of the pro- 
visions of this act shall. be under the general supervision and control of 
the state auditor, the ex officio. investment commissioner. The commis- 
sioner may from time to time make, amend, and rescind such rules and 
forms as_are necessary to carry out ine provisions of this act. No rule or 
form may be made unless the commissioner finds that the action is nec- 
essary or appropriate in the public interest or for the protection of in- 
vestors and consistent with the purposes fairly intended by the policy 
and provisions of this act. In prescribing rules and forms the commis- 
sioner may co-operate with the securities administrators of the other states 
and the securities and exchange commission with a view to effectuating the 
policy of this act to achieve maximum uniformity in the form and content 
of registration statements, applications, and reports wherever practicable. 


(2) Any issuer or broker- dealer who is investigated or examined in 
poneccon with a registration under this act shall reimburse the commis- 
sioner, or any of his duly authorized agents, officers or employees for 
actual travel expenses, a reasonable living expense allowance, and a per 
diem as compensation of examiners, as necessarily incurred on account 
of the examination, all at reasonable rates customary therefore and as 
established. and. adopted by the commissioner, upon the effective date of 
this act and annually - thereafter upon presentation of a detailed account 
of such charges and expenses by the commissioner or pursuant to his 
written authorization. No person shall pay and no examiner shall accept 
any additional emolument on account of any such examination. 


The commissioner shall pay to the state treasurer to the credit of the 
peencral, fund all moneys received hereunder. ae 
 elfsany issuer or broker-dealer fails to: pay the charges and expenses re- 
ferred to above the same shall be paid otit of the funds of the commission- 
er in the same manner as other disbursements of such funds. The amount 
so paid shall be a first lien upon all of the assets and property in this state 
of such issuer or broker-dealer, and may be recovered by suit by the 
attorney general on behalf of the state of Montana, and restored to the 
appropriate fund. Failure of such issuer or broker-dealer to pay such 
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charges and expenses shall also work a forfeiture of his or its right to do 
business in this state under this act. 


(3) It is unlawful for the commissioner or any of his officers or em- 
ployees to use for personal benefit any information which is filed with 
or obtained by the commissioner and which is not made public. No pro- 
vision of this act authorizes the commissioner or any of his officers or 
employees to disclose any such information or the fact that any investiga- 
tion is being made, except among themselves or when necessary or ap- 
propriate in a proceeding or investigation under this act. 

(4) No provision of this act imposing any liability applies to any 
act done or omitted in good faith in conformity with any rule, form, or 
order of the commissioner, notwithstanding that the rule or form may 
later be amended or rescinded or be determined by judicial or other au- 
thority to be invalid for any reason. 


(5) Every hearing in an administrative proceeding shall be public 
unless the commissioner in his discretion grants a request joined in by 
all the respondents that the hearing be conducted privately. 


(6) A document is filed when it is received by the commissioner. The 
commissioner shall keep a register of all applications for registration and 
registration statements which are or have ever been effective under this 
act and all denial, suspension, or revocation orders which have ever been 
entered under this act. The register shall be open for public inspection. 
The information contained in or filed with any registration statement, 
application, or report may be made available to the public under such 
rules as the commissioner prescribes. 


(7) Upon request and at such reasonable charges as he prescribes, 
the commissioner shall furnish to any person photostatic or other copies 
(certified under his seal of office if requested) of any entry in the reg- 
ister or any document which is a matter of public record. In any proceed- 
ing or prosecution under this act, any copy so certified is prima facie 
evidence of the contents of the entry or document certified. 


History: En. Sec. 24, Ch. 251, L. 1961; 
amd. Sec. 71, Ch. 147, L. 1963. 


15-2025. Proof of exemption. In any proceeding under this act, the 
burden of proving an exemption or an exception from a definition is upon 
the person claiming it. 

History: En. Sec. 25, Ch. 251, L. 1961. 


Permits under Prior Law 
Section 26 of Ch. 251, Laws 1961, pro- 


under this aet subject, however, to the 
payment on September 1, 1961 by the is- 
suer of such securities of a renewal reg- 
istration fee required by section 16 [15- 


vided for continuation of permits issued 
under prior law, as follows: “All effective 
permits issued under prior law relating to 
the sale of any security and all conditions 
imposed upon such permits shall remain 
in effect so long as they would have re- 
mained in effect had they become effective 


2016] of this act. All stockbrokers and 
salesmen registered under prior law on the 
effective date of this act shall be deemed 
duly registered under and subject to the 
provisions of this act, such registration to 
expire on March 1, 1962 and to be sub- 
ject to renewal as provided in this act.” 
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CHAPTER 21 


PROFESSIONAL SERVICE CORPORATIONS 


Section 15-2101. Legislative intent. 
15-2102. Title. 
15-2103. Definitions. 
15-2104. Previously existing corporations. 
15-2105. Purpose for which incorporated. 
15-2106. How service rendered. 
15-2107. Relationship to person served. 
15-2108. Limitation on other business. 
15-2109. Restrictions on shareholders. 
15-2110. Disqualification of officers, employees or shareholders. 
15-2111. Transfer of shares. 
15-2112. Name. 
15-2113. Board of directors. 
15-2114. Application of corporation law. 
15-2115. Annual report. 
15-2116. Savings clause. 


15-2101. Legislative intent. It is the legislative intent to provide for 
the incorporation of an individual or group of individuals to render the 
same professional service to the public for which such individuals are re- 
quired by law to be licensed or to have obtained other legal authorization, 

History: En. Sec. 3, Ch. 161, lL. 1963. Collateral References 


18 Am. Jur. 2d 580, Corporations, § 32; 
19 Am. Jur, 2d 507, Corporations § 1052. 


15-2102. Title. This act may be cited as “The Professional Service 
Corporation Act.” 
History: En. Sec. 4, Ch. 161, L. 1963. 


15-2103. Definitions. As used in this act, the following words shall 
have the meaning indicated: 

(1) The term “professional service” means any professional service 
rendered by attorneys, certified public accountants, public accountants, 
chiropractors, dentists, osteopaths, doctors of medicine, chiropodists, 
architects, veterinarians, optometrists, nurses, pharmacists, physical thera- 
pists and professional engineers. 

(2) The term “professional corporation” means a corporation which 
is organized under this act for the sole and specific purpose of rendering 
professional service, and which has as its shareholders only individuals 
who themselves are duly licensed or otherwise legally authorized within 
this state to render the same professional service as the corporation. 


History: En. Sec. 5, Ch. 161, L. 1963; 
amd. Sec. 1, Ch. 56, L. 1965; amd. Sec. 1, 
Ch. 10, L. 1967. 


15-2104. Previously existing corporations. This act shall not apply to 
any individuals or groups of individuals within this state who prior to 
the passage of this act were permitted to organize a corporation and per- 
form personal services to the public by the means of a corporation, and 
this act shall not apply to any corporations organized by such individual 
or group of individuals prior to the passage of this act; provided, however, 
any such individual or group of individuals or any such corporation may 
bring themselves and such corporation within the provisions of this act 
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by amending the articles of incorporation. in such a manner so as to be 
consistent with all the provisions of this act. and by affirmatively stating 
in the amended articles of incorporation that the shareholders have electeg 
to bring the corporation within the provisions of this act. | 

History: En. Sec. 6, Ch. 161, L. 1963. 


15-2105. Purpose for which incorporated. An individual or group of 
individuals duly licensed or otherwise legally authorized to render the 
same professional services within this state may organize and become a 
shareholder or shareholders of a professional corporation for pecuniary 
profit under the provisions of the Corporation Act of Montana for the sole 
and specific purpose of rendering the same and specific professional serv- 
ice, 

History: En. Sec. 7, Ch. 161, L. 1963. 


15-2106. How service rendered. No corporation organized and incor- 
porated under this act may render professional services except through its 
officers, employees and agents who are duly licensed or otherwise legally 
anthorized to render such professional services within this state; provided, 
however, this provision shall not be interpreted to include in the term 
“employee” as used herein clerks, secretaries, bookkeepers, technicians 
and other assistants who are not usually and ordinarily considered by cus- 
tom and practice to be rendering professional services to the public for 
which a license or other legal authorization is required. 

History: En. Sec. 8, Ch. 161, L. 1963. 


15-2107. Relationship to person served. Nothing contained in this act 
shall be interpreted to abolish, repeal, modify, restrict or limit the law or 
professional ethics now in effect in this state applicable to the professional 
relationship and labilities between the person furnishing the professional 
services and the person receiving such professional service and to the 
standards for professional conduct. Any officer, shareholder, agent or 
employee or a corporation organized under this act shall remain personally 
and fully liable and accountable for any negligent or wrongful acts or mis- 
conduct committed by him, or by any person under his direct supervision 
and control, while rendering professional services on behalf of the cor- 
poration to the person for whom such professional services were being 
rendered, and the corporation shall also be liable for any negligent or 
wrongful acts or misconduct committed by any of its officers, shareholders, 
agents or employees while they are engaged on behalf of the corporation 
in the rendering of professional services. 


History: En. Sec. 9, Ch. 161, L. 1963. 


15-2108. Limitation on other business. No corporation organized under 
this act shall engage in any business other than the rendering of the 
professional services for which it was specifically incorporated; provided, 
however, nothing in this act or in any other provisions of existing law 
applicable to corporations shall be interpreted to prohibit such corporation 
from investing its funds in real estate, mortgages, stocks, bonds or any 
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other type of -investments;-or from owning -real or personal. BEOBErty 
necessary for the rendering of professional services. 
History: En. Sec. 10; Ch. 161, L. 1963. 


15-2109. Restrictions on shareholders. No corporation organized: under 
the provisions of this act may issue any of its capital stock to anyone 
other than an individual who is duly licensed or otherwise legally au- 
thorized to render the same specific professional services as those for 
which the corporation was incorporated. No individual shall hold stock 
or in any way have any interest in more than one (1) corporation or- 
ganized under this act. No shareholder of a corporation organized under 
this act shall enter into a voting-trust agreement or any other type agree- 
ment vesting another person with the authority to exercise the voting 
power of any or all of his stock. 

History: En. Sec. 11, Ch. 161, L. 1963. 


15-2110. Disqualification of officers, employees or shareholders. If any 
officer, shareholder, agent or employee of a corporation organized undér 
this act who has been rendering professional service to the public becomes 
legally disqualified to render such professional services within this state, 
he shall sever all employment with, and financial interests in, such cor- 
poration forthwith. A corporation’s failure to’ require vompliauce with 
this provision shall constitute a ground for the forfeiture of its articles of 
incorporation and its dissolution. When a corporation’s failure to comply 
with this provision is brought to the attention of the office of the sec- 
retary of state, the secretary of state forthwith shall certify that fact to 
the attorney general for appropriate action to dissolve the corporation. 

perth En. Sec. 12, Ch. 161, L. 1963. | : 


15-2111. Transfer of shares. No shareholder of a. corporation or- 
ganized under this act may sell or transfer his shares in such corporation 
except to another individual who is eligible to be a shareholder. of such 
corporation, and such sale or transfer-may be made. only after the same 
shall have been approved, at a stockholders’ meeting, by such proportion, 
not less than a majority, of the outstanding stock as may be provided in 
the certificate of incorporation or in the bylaws. At such shareholders’ 
meeting the shares. of stock held by the shareholder proposing to sell or 
transfer his shares may not be voted or counted for any purpose. The 
articles of incorporation may provide specifically for additional restraints 
on the alienation of shares, and may require the redemption or purchase 
of such shares by the corporation at prices and in a manner specifically 
set forth in such articles, or the articles may specifically authorize the 
corporation’s board of directors or its shareholders to adopt bylaws or 
resolutions restraining the alienation of shares and providing for the pur- 
chase or redemption by the corporation of its shares; provided, however, 
such provisions dealing with the purchase or redemption by the corpora- 
tion of its shares may not be invoked at a time or in a manner that would 
impair the capital of the corporation... _ ee 

History: En. Sec. 13, Ch, 161, G. 1963, cs: 2 Sle un esas 
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15-2112. Name. Every corporation organized under this act and trans- 
acting business in this state under a fictitious name or a designation not 
showing the names of all the shareholders in such corporation, shall file 
and publish, or cause to be filed and published, the certificates described 
in sections 63-601, 63-602 and 63-603. Any such corporation doing business 
contrary to the provisions of this section shall be subject to the disabilities 
and provisions of section 63-602. Every corporation organized under this 
act is prohibited from advertising the professional services rendered by 
the members of said corporation. 

History: En. Sec. 14, Ch. 161, L. 1963. 


15-2113. Board of directors. The number of shareholder members of 
the board of directors may be less than the number of shareholders, except 
that if a corporation has only one (1) shareholder, the board may consist 
of such shareholder. 

History: En. Sec. 15, Ch. 161, L. 1963. 


15-2114. Application of corporation law. Montana statutes shall be 
applicable to a corporation organized pursuant to this act, except to the 
extent that any of the provisions of this act are interpreted to be in con- 
flict with the provisions of such statutes, and in such event the provisions 
and sections of this act shall take precedence with respect to a corporation 
organized pursuant to the provisions of this act. A professional corpora- 
tion organized under this act shall consolidate or merge only with another 
domestic professional corporation organized under this act to render the 
same specific professional service, and a merger or consolidation with any 
foreign corporation is prohibited. 

History: En. Sec. 16, Ch. 161, L. 1963. 


15-2115. Annual report. The annual report of a professional corpora- 
tion shall list the names and post-office addresses of all shareholders, and 
shall certify that all shareholders are duly licensed or otherwise legally 
authorized in this state to render the same professional service as the 
corporation. 

History: En. Sec. 17, Ch. 161, L. 1963. 


15-2116. Savings clause. The provisions of this act shall not be con- 
strued as repealing, modifying or restricting the applicable provisions of 
law relating to incorporations, sales of securities or regulating the several 
professions enumerated in this act, except in so far as such laws conflict 
with the provisions of this act. 

History: En. Sec. 19, Ch. 161, L. 1963. 


CHAPTER 22 


MONTANA BUSINESS CORPORATION ACT 
[Effective December 31, 1968; see also section 15-22-136.] 


Section 15-2201. Short title. 
15-2202. Definitions. 
15-2203. Purposes. 
15-2204. General powers. 
15-2205. Right of corporation to acquire and dispose of its own shares. 
15-2206. Defense of ultra vires. 
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15-2207. 
15-2208. 
15-2209. 
15-2210. 
15-2211. 
15-2212. 
15-2213. 
15-2214. 
15-2215. 
15-2216. 
15-2217. 
15-2218. 
15-2219. 


15-2220. 


15-2221. 
15-2222. 
15-2223. 
15-2224, 
15-2225. 
15-2226. 
15-2227. 
15-2228. 
15-2229, 
15-2230. 
15-2231. 
15-2232. 
15-2233. 


15-2234. 


15-2235. 
15-2236. 
15-2237. 
15-2238. 
15-2239. 
15-2240. 
15-2241. 
15-2242. 
15-2243. 
15-2244, 
15-2245. 
15-2246. 


15-2247, 


15-2248. 
15-2249. 
15-2250. 
15-2251. 
15-2252. 
15-2253. 
15-2254. 
15-2255. 
15-2256. 
15-2257. 
15-2258. 
15-2259. 


15-2260. 


15-2261. 


15-2262. 


15-2263. 
15-2264. 


15-2265. 
15-2266. 
15-2267. 
15-2268. 


15-2269. 
15-2270. 
15-2271. 


15-2272. 
15-2273. 


BUSINESS. CORPORATIONS 


Corporate name. 

Reserved name. 

Registered name. 

Renewal of registered name. 

Registered office and registered agent. 

Change of registered office. or registered agent. 
Service of process upon corporation. 
Authorized shares, 

Issuance of shares of preferred or special classes in series. 
Subscriptions for shares. 

Consideration for shares. 

Payment for shares—stock rights and options. 


Determination of amount of stated capital. 


Expenses of organization, reorganization and financing. 

Certificates representing shares. 

Issuance of fractional shares or scrip. 

Liability of subscribers and shareholders. 

Shareholders’ pre-emptive rights. 

Bylaws. . 

Meetings of shareholders. 

Notice of shareholders’ meetings. 

Closing of transfer books and fixing record date. 

Voting list. 

Quorum of shareholders. 

Voting of shares. 

Voting trust. 

Board of directors. 

Number and election of directors. 

Classification of directors. 

Vacancies—removal of directors. 

Quorum of directors. 

Executive and other committees. 

Place and notice of directors’ meetings. 

Dividends. 

Distributions from capital surplus. 

Liability of directors in certain cases. 

Provisions relating to actions by shareholders. 

Officers. 

Removal of officers. 

Books and records. 

Incorporators. 

Articles of incorporation. 

Filing of articles of incorporation. 

Effect of issuance of certificate of incorporation. 

Organization meeting of directors. 

Right to amend articles of incorporation. 

Procedure to amend articles of incorporation. 

Class voting on amendments. 

Articles of amendment. 

Filing of articles of amendment. 

Effect of certificate of amendment. 

Restated articles of incorporation. . 

Amendment of articles of incorporation. in reorganization proceed- 
ings. 

Restriction on redemption or purchase of redeemable shares. 

Cancellation of redeemable shares by redemption or purchase. 

Cancellation of other reacquired shares. 

Reduction of stated capital in certain cases. 

Special provisions relating to surplus and reserves. 

Procedure for merger. 

Procedure for consolidation. 


- Approval of shareholders. 


Articles of merger or consolidation—merger of subsidiary corpora- 
tion. 

Effect of merger or consolidation. — 

Merger or consolidation of domestic and foreign corporations. 

Sale of assets in regular course of business and mortgage or pledge 
of assets. 

Sale of assets other than in regular course of business. 

Right of shareholders to dissent. 
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15-2274. 
15-2275. 
15-2276. 
15-2277. 
15-2278, 
15-2279. 
15-2280. 
15-2281. 


15-2289. 
15-2283. 
15-2284, 


15-2285. 
15-2286. 
15-2287. 
15-2288. 
15-2289. 
15-2290. 
15-2291. 
15-2292, 
15-2293. 
15-2294, 
15-2295. 
15-2296. 
15-2297. 
15-2298. 
15-2299. 


15-22-100. 
15-22-101. 
15-22-102. 
15-22-1083. 
15-22-1104. 
15-22-105. 
15-22-106. 
15-22-107. 


15-22-108. 


15-22-109. 
15-22-110. 


15-22-111. 
15-22-112. 
15-22-1138. 
15-22-114. 
15-22-115. 
15-22-116. 


15-22-117. 
15-22-118. 
15-22-1119. 
15-22-120. 
15-22-121. 
15-22-122. 
15-22-123. 
15-22-124. 
15-22-125. 
15-22-126. 
15-22-127. 
15-22-128. 


15-22-129. 


15-22-130. 
15-22-131. 
15-22-132. 
15-22-133. 
15-22-134. 


15-22-135.. 
15-22-136. 


~ “CORPORATIONS 


Rights of dissenting shareholders. : 

Voluntary dissolution by incorporators. 

Voluntary dissolution by consent of shareholders. 

Voluntary dissolution by act of corporation. 

Filing of statement of.intent to dissolve... 

Effect of statement of intent to dissolve. . 

Procedure after filing of statement of intent to dissolve. 

Revocation of voluntary dissolution proceedings by consent of 
shareholders. 

Revocation of voluntary dissolution proceedings by a 
tion. 

Filing of statement of revocation of voluntary dissolution proceed- 
ings. - 

Effect. of statement of revocation of PUNOEDTY. dissolution proceed- 
ings. 

Articles of dissolution—tax clearance certificate. 

Filing of articles of dissolution. 

Involuntary dissolution. .. 

Notification to attorney general. 

Venue and process, 

Jurisdiction of court to liquidate assets and babinoss of corporation. 

Procedure in liquidation: of corporation by cour 

Qualifications of receivers. 

Filing of claims in liquidation proceedings. 

Discontinuance of liquidation proceedings. 

Decree of involuntary dissolution. met 

Filing of decree of dissolution. 

Deposit with state treasurer of amount due certain shareholders. 

Survival of remedy after dissolution. . 

Admission of foreign corporation. 

Powers of foreign corporation. 

Corporate name of foreign corporation. 

Change of name by foreign corporation. 

Application for a certificate of authority. 

Filing of application for certificate of authority. 

Effect of certificate of authority. 

Registered office and registered agent of foreign corporation. 

Change of registered office or registered agent of foreign corpora- 
tion. 

Service of process on foreign corporation. i 

Amendment to articles of incorporation of foreign corporation. 

Merger of foreign corporation authorized to transact business in this 
state. 

Amended certificate of authority. 

Withdrawal of foreign corporation. 

Filing of application for withdrawal. 

Revocation of certificate of authority. 

Issuance of certificate of revocation. 

Application to corporations heretofore authorized to transact busi- 
ness in this state. — 

Transacting business without certificate’ of authority. 

Annual report of domestic and foreign corporations. 

Filing of annual report of domestic and foreign corporations. 

Fees and charges to be collected by secretary of state. 

Fees for filing documents and issuing, certificates. 

Miscellaneous charges: ’ 

License fees payable by domestic abenbratiniie 

License fees payable’ by foreign corporation. 

‘Penalties imposed upon corporations.: a 

Penalties imposed upon officers and directors. 

Powers of secretary of state. -. .- 

Secretary of state to notify corporation: of expiration of existence. 

Appeal from ‘secretary: of state. 

Certificates and certified copies to be reoeiwedhi in evidence. 

Forms to be prescribed by secretary of state. — 

Greater voting gee 


act of corpora- 


. Waiver of notice.. 


Action by shareholders or iraetoce! eeithnne © a meeting. 
‘Unauthorized assumption of corporate powers: . 
Application to existing corporations. .' 
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15-22-1387, Application to foreign and interstate commerce: - 


15-22-1388. Reservation of power. 


15-29-1389. Effect of repeal of prior acts. 
15-22-140. Effect of invalidity of part of this Feat 


15-2201. Short title. This act shall be known and may be cited as the 


“Montana Business Corporation Act.” 


History: En. Sec. 1, Ch. 300, L. 1967. 


NOTE.—This chapter is based principal- 
ly on the Model Business Corporation Act 
prepared by the Committee on Corporate 
Laws, Section of Corporation, Banking and 
Business Law, American Bar Association. 
The Model Act has been used as a basis 
for business corporation statutes in Ala- 
bama, Alaska, Colorado, Connecticut, Dis- 
trict of Columbia, Iowa, Mississippi, Ne- 
braska, North Carolina, North Dakota, 
Oregon, South Carolina, South Dakota, 
Texas, Utah, Virginia, Washington, Wis- 
consin, and Wyoming. However, a number 


Model Act 


This section is derived from section 1 
of the ABA Model Business pa alg ae 
Act. : 


Cross-References _ 


Agent failing to comply with law, pen- 
alty, sec. 94-2320. 

Assessment of property, sec. 84-419, 

Constitutional provisions relating. to. cor- 
porations, art. XV. 

Frauds in management of corporations, 


- penalties, secs. 94-2301 to 94-2325. 


License taxes, secs. 84-1501 to 84-1519. 


of these statutes contain important and 
substantial variances from the Model Act. 


15-2202. Definitions. As used in this act, unless the context otherwise 
requires, the term: | 

(a) “Corporation” or “domestic corporation” means: a pernoretion for 
profit subject to the provisions of this act, except a foreign corporation. 

(b). “Foreign corporation” means a corporation for profit organized 
under laws other than the laws of this state for a purpose or purposes for 
which a corporation may be organized under this act. 

(c) “Articles of incorporation” means the original or restated articles 
of incorporation or articles of consolidation and all amendments thereto 
including articles of merger. 

_ (d) “Shares” means the units into which the proprietary interests in a 
corporation are divided. 
| (e). “Subscriber” means one who subscribes for shares in a corpora- 
tion, whether before or after incorporation. 
_ (f) “Shareholder” means one who is a holder of record of shares in a 
corporation. 

(g) “Authorized shares” means the shares of all Glasses which the 

corporation is authorized to issue. 

(h) “Treasury shares” means shares of a corporation which have been 
issued, have been subsequently acquired by and belong to the corporation, 
and have not, either by reason of the acquisition or thereafter, been 
canceled or restored ‘to the status of authorized but unissued shares. 
Treasury shares shall be deemed to be “issued” shares, but not “outstand- 
ing” shares. - 

(i) “Net assets” means the amount by which the total assets of a cor- 
poration, excluding treasury shares, exceed the total debts of the corpora- 
tion. | ey 

« (j). “Stated capital” means, at any Brccuiee time, (1) the sum ps the 
par value of all shares-of the corporation having a par value that have 
been issued, (2) the amount of the consideration. received. by the corpora- 
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tion for all shares: of“the corporation without par value that have been 
issued, except such part of the consideration therefor as may have been 
allocated to capital surplus:in a manner permitted by law, and (38) such 
amounts not included in clauses (1) and (2) of this paragraph as have 
been transferred to stated capital of the corporation, whether upon the 
issue of shares as a share dividend or otherwise, minus all reductions from 
such sum as have been effected in a manner permitted by law. Irrespective 
of the manner of designation thereof by the laws under which a foreign 
corporation is organized, the stated capital of a foreign corporation shall 
be determined on the same basis and in the same manner as the stated 
capital of a domestic corporation, for the purpose of computing fees, 
franchise taxes and other charges imposed by this act. 


(k) “Surplus” means the excess of the net assets of a corporation over 
its stated capital. 


(1) “Harned surplus” means the portion of the surplus of a corporation 
equal to the balance of its net profits, income, gains and losses from the 
date of incorporation, or from the latest date when a deficit was eliminated 
by an application of its capital surplus or stated capital or otherwise, after 
deducting subsequent distributions to shareholders. and transfers to stated 
capital and capital surplus to the extent such distributions and transfers 
are made out of earned surplus. Earned surplus shall include also any 
portion of surplus allocated to earned surplus in mergers, consolidations 
or acquisitions of all or substantially all of the outstanding shares or of 
the property and assets of another corporation, domestic or foreign. 

(m) “Capital surplus” means the entire surplus of a corporation other 
than its earned surplus. 

(n) “Insolvent” means inability of a corporation to pay its debts as 
they become due in the usual course of its business. 


(o) “Filed” with the secretary of state shall be deemed to be the time 
of receipt of a document by him, if he subsequently finds that it conforms 
to law. Such finding shall relate back to the time of receipt, but receipt 
by the secretary of state shall not of itself constitute “filing” under this 
act. 

History: En. Sec. 2, Ch. 300, L. 1967. Model Act 


This section is derived from section 2 of 
the ABA Model Business Corporation Act. 


DECISIONS UNDER FORMER LAW 


Membership Corporation : out a capital stock. Daily v. Marshall, 47 
Former sections 15-401 and 15-601 recog- M 377, 390, 133 P 681. 
nized that there may be corporations with- 


15-2203. Purposes. Corporations may be organized under this act for 
any lawful purpose or purposes, except for the purpose of banking or 
insurance. 


History: En. Sec. 3, Ch. 300, L. 1967. Cross-Reference 
ce . Professional service corporations, secs. 
Model Act 15-2101 to 15-2116. : 


This section is derived from section 3 of 
the ABA Model Business Corporation Act. 


208 


BUSINESS CORPORATIONS 


Collateral References 
Corporations¢—14, 

18 C.J.S. Corporations § 47. 

18 Am. Jur. 2d 579, Corporations, § 31. 


15-2204 


Applicability of statutes regulating sale 
of assets or property of corporation as 
affected by purpose or character of cor- 
poration. 9 ALR 2d 1306. 


DECISIONS UNDER FORMER LAW 


Fraud—Courts May Disregard Corporate 
Entity 


Courts may disregard a corporate entity 
where the corporate organization is used 
for the purpose of perpetrating fraud. 
Where a parent (foreign) corporation and 
a subsidiary thereof act as one in the 
transaction of business, the former cannot 
avoid liability under its contract on the 


ground of its assignment to the latter. 
Wilson v. Milner Hotels, Inc., 116 M 424, 
433, 154 P 2d 265. 


Street Railway 


Former section 15-111 authorized the 
formation of a corporation to own and op- 
erate a street-railway. Central Trust Co. 
of New York v. Warren, 121 Fed 323, 325. 


15-2204. General powers. Each corporation shall have power: 

(a) To have perpetual existence by its corporate name unless a limited 
period of duration is stated in its articles of incorporation. 

(b) To sue and be sued, complain and defend, in its corporate name. 

(c) To have a corporate seal which may be altered at pleasure, and to 
use the same by causing it, or a facsimile thereof, to be impressed or 
affixed or in any other manner reproduced. 

(d) To purchase, take, receive, lease, or otherwise acquire, own, hold, 
improve, use and otherwise deal in and with, real or personal property, or 
any interest therein, wherever situated, and to acquire property by pro- 
ceedings in eminent domain. 

(e) To sell, convey, mortgage, pledge, lease, exchange, transfer and 
otherwise dispose of all or any part of its property and assets. 

(f) To lend money to, to guarantee the obligations of and to other- 
wise assist its employees and, upon the affirmative vote of the holders of a 
majority of the outstanding shares of the corporation which are entitled 
to vote for directors, to lend money to, to guarantee the obligations of 
and to otherwise assist its directors and officers, but no loans shall be 
made by a corporation secured by its shares. 

(g) To purchase, take, receive, subscribe for, or otherwise acquire, 
own, hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise 
dispose of, and otherwise use and deal in and with, shares or other inter- 
ests in, or obligations of, other domestic or foreign corporations, asso- 
ciations, partnerships, joint ventures, co-operatives or individuals, or direct 
or indirect obligations of the United States or of any other government, 
state, territory, governmental district or municipality or of any instrumen- 
tality thereof. 

(h) To make contracts and guarantees and incur liabilities, borrow 
- money at such rates of interest as the corporation may determine, issue 
its notes, bonds, and other obligations, and secure any of its obligations 
by mortgage or pledge of all or any of its property, franchises and income. 

(i) To lend money for its corporate purposes, invest and reinvest its 
funds, and take and hold real and personal property as security for the 
payment of funds so loaned or invested. 

(j) To conduct its business, carry on its operations, and have offices 
and exercise the powers granted by this act in any state, territory, district, 
or possession of the United States, or in any foreign country. 
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(k) To elect or appoint officers and agents of the corporation, and 
define their duties and fix their compensation. 

(1) To make and alter bylaws, not inconsistent with its articles. of 
incorporation or with the laws of this state, for the administration and 
regulation of the affairs of the corporation. 

(m) To make donations for the public welfare or for charitable, reli- 
gious, scientific or educational purposes, and in time of war to make 
donations in aid of war activities. 

(n) In time of war to transact any lawful business in aid of the United 
States in the prosecution of the war. 

(o) To indemnify any director or officer or Facies director or officer 
of the corporation, or any person who may have served at its request as 
a director or officer of another corporation in which it owns shares of 
capital stock or of. which itis a creditor, against claims, liabilities, expenses 
and costs necessarily incurred by him in connection with the defense, 
compromise or settlement of any action, suit or proceeding, civil or criminal, 
in which he is made a party by reason of being or having been such director 
or officer, except in relation to matters as to which he shall be adjudged in 
such action, suit or proceeding to be liable for negligence or misconduct 
in the performance of duty to the corporation, and to make any other 
indemnification that shall be authorized by the articles of incorporation 
or by any bylaw or resolution adopted by the shareholders after notice. 

(p) To pay pensions and retirement benefits and establish pension 
plans, pension trusts, profit-sharing plans, stock bonus plans, stock option 
plans, insurance plang and incentive plans for any) or all of its directors, 
officers and employees. 

(q) To cease its corporate activities and suited es its corporate fran- 
chise. 

(r) To have aa exercise all powers necessary or convenient to effect 
any or all of the purposes for which the corporation is organized. 

History: En. Sec. 4, Ch. 300, L. 1967. 


Model Act 


hig section is derived from section 4 
of the ABA Model Business na Corppae tage 
Act. 


Guaranteeing for accommodation the 
contracts of corporation’s customers or 
vendors with third persons. 11 ALR 554. 

Conclusiveness of decision of corporate 
officers or directors that property is of 
sufficient value to warrant a loan under 
the powers of the corporation. 18 ALR 


Cross-References 


Acknowledgments by, sec. 39-112. 
_.Contributions for political purposes for- 
bidden, sec. 94-1444. 

Unauthorized issuance of bonds, sec. 94- 
2303. 


Coliateral References" 

Corporations€=14 (1-5), 370 (1), 376, 
434, 435, 464, 469. 

18 CJS. Corporations §47; 19 C.J.S. 


Corporations §§ 933, 941, 950, 1089, fine. | : 
- ficers or employees. 
“ALR 1125. 


1166, 1225. 


18 Am. Jur. 2a 579, Corporations, §§ 31- - 
od 429, tas eat Cae 


34; 19 Am. Jur. 
§ 952. 


Using nae or. property. for humani- 
tarian purposes. 3 ALR 443. : 


645. 

Passing title to real property which 
corporation holds in excess of its powers. 
37 ALR 204 and 62 ALR 494. 

Right of heirs or next of kin to attack 
devise to corporation on ground of its 
incapacity to take. 69 ALR 1359. 

Performing or holding itself out as 
ready to perform functions in the nature 
of legal services.. 73 ALR 1327; 106. ALR 
1364 and 157 ALR 282. 

“Corporation’s payment of bonus to of- 
88 ALR 751 and 164 


Power of corporation to change obli- 
gations. to stockholders. 105 ALR 1452 
and 117 ALR 1290. . 

Extension or renewal of period of cor- 
porate existence. 108° ALR 59. 
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Estoppel of stockholder to recover back 
or to secure restoration of compensation 
of corporate officers claimed to be exorbi- 
tant or unauthorized. 16 ALR 2d 467. 

Power of corporation to ratify act of 
corporate officer or agent in hiring em- 
ployee for life. 28 ALR 2d 938. 

Power of corporation with respect to 
payment of remuneration, bonus, and the 
like, to widow or family of deceased of- 
ficer. 29 ALR 2d 1262. 

Attorneys’ fees and other expenses in- 
cident to controversy respecting internal 
affairs of corporation as charge against 
the corporation. 39 ALR 2d 580. 


“Fi KES 


15-2204 


Power of a business corporation to do- 
nate to a charitable or similar institu- 
tion. 39 ALR 2d 1192. 

Construction of “net profits,’ “earn- 
ings” or the like, in provision for profit- 
sharing bonus for corporate officers. 49 
ALR 2d 1129. 

Corporation’s power to enter into part- 
nership or joint venture. 60 ALR 2d 917. 

Power of corporation to change exist- 
ing redemption rights of common stock 
shareholders. 70 ALR 2d 843. 

Corporation’s criminal liability for homi- 
cide. 83 ALR 2d 1117. 


DECISIONS UNDER FORMER LAW 


Acquisition of Stock in Another Cor- 
poration ; 
, The only provisions looking to merger 
of corporations are found in former sec- 
tions 15-104, 15-620 and 15-1603 authorizing 
one corporation to acquire shares of stock 
in another. United Missouri River Power 
Co. v. Yoder, 41 M 245, 108 P 912. 


Corporation Not Authorized To Practice 
Law . 


Nothing contained in former section 15- 
104 authorized a corporation to practice 
law. State ex rel, Freebourn v. Mer- 
chants’ Credit Service, Inc., 104 M 76, 102, 
66 P 2d 337, overruled on another point in 
112 M 159, 175, 114 P 2d 1060. 


Determination of Nature of Associa- 
tion for Federal Income Tax Purposes 


Although under state law a corporation 
may not be organized to practice medi- 
cine, yet an association which has the 
criteria of a corporation may be consid- 
ered a corporation for federal tax pur- 
poses. The determination of the nature of 
associations for federal tax purposes is 
not by the state criteria but rather by 
the special criteria sanctioned by the tax 
law, the regulations, and the courts. 
United States v. Kintner, 216 F 2d 418, 
424. 


No Power To Enter into Contracts of 
Guaranty 


802, a mercantile corporation had no power 
to enter into contracts: or obligations of 
guaranty. Kellogg-Mackay Co. v. Havre 
Hotel Co., 199 Fed 727, 733. 


Power To Condemn Generally 


The changing of the channel of a 
stream, which would otherwise have to 
be crossed by a railway to conform to 
the .route selected by it, when necessary 
to make the road secure for life and prop- 


erty, is a part of the construetion of the — 


road, and authority is granted to secure 
the necessary amount of land to make 


Under former sections 15-801 and 15- r 


such change by means of condemnation 
proceedings. State ex rel. Bloomington 
Land & Live Stock Co. v. District Court, 
34 M 535, 548, 88 P 44. See Archer v. 
Chicago, Milwaukee & St. Paul Ry. Co., 
41 M 56, 70, 108 P 571; Northern Pacific 
Ry. Co. v. McAdow, 44 M 547, 554, 121 
P 473; Postal Telegraph-Cable Co. of 
ere v. Nolan, 53 M 129, 137, 162 P 
169. 

The provisions of former section 15-810 
and sections 72-201 and 72-205 are ex- 
ceedingly liberal, but they must be inter- 
preted in the light of section 93-9905, and 
the rule of necessity must be determina- 
tive of the right to take in each instance. 
Northern Pacifie Ry. Co. v. McAdow, 44 
M 547, 555, 121 P 473. 


Power To Issue Notes 


- In the absence of a state statute pro- 
hibiting ordinary industrial corporations 
from borrowing money on promissory 
notes or a showing that a particular cor- 
poration by its articles of incorporation or 
its bylaws is prohibited from so doing, a 
mining corporation, under former section 
15-801, impliedly granting such power 
when necessary to be exercised in the 
transaction of its ordinary affairs or for 
corporate purposes, may do so. Alley v. 
Butte & Western Min. Co., 77 M 477, 491, 
251 P 517. 


Power To Sell Assets 


Under the common-law powers reserved 
to corporations under former section 15- 
901 et seq., and enumerated in a general 
way in former sections 15-401 and 15-801, 
the board of directors of a going corpora- 
tion could, in the proper pursuit of its 
business and within the purposes of its 
creation, against the dissent of a minority 
of its stockholders, sell a leasehold inter- 
est in realty with improvements thereon, 
and where such sale was made before 
plaintiffs had judgment against the selling 
corporation, they acquired no title under 
execution sale, and nonsuit was properly 
granted in- their action in ejectment 


211 


15-2205 


against the purchaser. Wortman v. Luna 
Park Amusement Co., 61 M 89, 97, 98, 201 
P 570, explained in 124 F 2d 14, 20. 


Right of Eminent Domain by a Foreign 
Corporation 


Former section 15-810 furnished no au- 
thority for the exercise of the right of 
eminent domain by a foreign corporation. 
Helena Power Transmission Co. v. Spratt, 
35 M 108, 130, 88 P 773; Spratt v. Helena 
Power Transmission Co., 37 M 60, 79, 94 
P 631. 

By former section 15-810 the legislature 
intended to give foreign corporations the 
same power in respect to eminent domain 
as domestic corporations enjoy. Spratt v. 
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Helena Power Transmission Co., 37 M 60, 
79, 94 P 681. 


Storage of Goods 


Under the twenty-fifth subdivision of 
former section 15-104, a corporation may 
be organized for the purpose of storing 
goods in a warehouse for shipment. Orient 
Ins. Co. v. Northern Pacifie Ry. Co., 31 M 
502, 510, 78 P 1036. 


Supplying Water to Public 


Former section 15-104 authorized the 
formation of a corporation to supply water 
to the public; and former section 15-109 
gave further recognition to the same right. 
Bailey v. Tintinger, 45 M 154, 175, 122 P 


5795. 


15-2205. Right of corporation to acquire and dispose of its own shares. 
A corporation shall have the right to purchase, take, receive or otherwise 
acquire, hold, own, pledge, transfer or otherwise dispose of its own shares, 
but purchases of its own shares, whether direct or indirect, shall be made 
only to the extent of unreserved and unrestricted earned surplus available 
therefor, and, if the articles of incorporation so permit or with the affirma- 
tive vote of the holders of at least two-thirds (%3) of all shares entitled to 
vote thereon, to the extent of unreserved and unrestricted capital surplus 
available therefor. 

To the extent that earned surplus or capital surplus is used as the 
measure of the corporation’s right to purchase its own shares, such surplus 
shall be restricted so long as such shares are held as treasury shares, and 
upon the disposition or cancellation of any such shares the restriction shall 
be removed pro tanto. 

Notwithstanding the foregoing limitation, a corporation may purchase 
or otherwise acquire its own shares for the purpose of: 

(a) Eliminating fractional shares. 

(b) Collecting or compromising indebtedness to the corporation. 

(c) Paying dissenting shareholders entitled to payment for their shares 
under the provisions of this act. 

(d) Effecting, subject to the other provisions of this act, the retire- 
ment of its redeemable shares by redemption or by purchase at not to 
exceed the redemption price. 

No purchase of or payment for its own shares shall be made at a time 
when the corporation is insolvent or when such purchase or payment would 
make it insolvent. 

History: En. Sec. 5, Ch. 300, L. 1967. “Treasury shares” defined, sec. 15-2202 
Model Act a: 


This section is derived from section 5 of Collateral References 
the ABA Model Business Corporation Act. Corporations€—377 (1-3). 


Cross-References 19 C.J.S. Corporations § 951. 


Cancellation of shares, secs. 15-2255, 15- 
2261, 15-2262. 


15-2206. Defense of ultra vires. No act of a corporation and no con- 
veyance or transfer of real or personal property to or by a corporation 
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shall be invalid by reason of the fact that the corporation was without 
capacity or power to do such act or to make or receive such conveyance 
or transfer, but such lack of capacity or power may be asserted: 

(a) In a proceeding by a shareholder against the corporation to enjoin 
the doing of any act or acts or the transfer of real or personal property 
by or to the corporation. If the unauthorized acts or transfer sought to be 
enjoined are being, or are to be, performed or made pursuant to any con- 
tract to which the corporation is a party, the court may, if all of the parties 
to the contract are parties to the proceeding and if it deems the same to 
be equitable, set aside and enjoin the performance of such contract, and 
in so doing may allow to the corporation or to the other parties to the 
contract, as the case may be, compensation for the loss or damage sustained 
by either of them which may result from the action of the court in setting 
aside and enjoining the performance of such contract, but anticipated 
profits to be derived from the performance of the contract shall not be 
awarded by the court as a loss or damage sustained. 

(b) In a proceeding by the corporation, whether acting directly or 
through a receiver, trustee, or other legal representative, or through share- 
holders in a representative suit, against the incumbent or former officers 


or directors of the corporation. 


(c) In a proceeding by the attorney general, as provided in this act, 
to dissolve the corporation, or in a proceeding by the attorney general to 
enjoin the corporation from the transaction of unauthorized business. 


History: En. Sec. 6, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 6 of 
the ABA Model Business Corporation Act. 


Cross-References 

Actions by shareholders, sec. 15-2243. 

Liability of directors in certain cases, 
sec. 15-2242, 

Proceeding by attorney general to dis- 
solve corporation, secs. 15-2288, 15-2289. 


Collateral References 


Corporations€—29 (1), (2), 34 (1). 
18 C.J.S. Corporations § 108. 


Rights of creditors of corporation with 
respect to its purchase or acquisition of 
its own stock. 47 ALR 2d 758. 

Who may assert invalidity of sale, 
mortgage, or other disposition of corporate 
property without approval of stockholders. 
58 ALR 2d 784. 


DECISIONS UNDER FORMER LAW 


Defect in Perfecting Organization 


A eorporation that has been engaged in 
business, apparently in good faith, cannot 
avoid liability on the ground that its 
directors, in the conduct of its private 
affairs, never observed the forms of law in 
perfecting the organization, and, there- 
fore, that it had ceased to exist as a cor- 
poration. Daily v. Marshall, 47 M 377, 
396, 133 -P 681. 


Defenses Held Collateral Attack 


The defense of a corporation and one of 
its stockholders in an action by another 
stockholder to recover on a corporate note, 
that the note was void because the cor- 
porate powers of the company had lapsed 
upon the retirement of one of the directors 
who had sold his stock to the other two, 
constituted a collateral attack on the cor- 
poration. The defendant corporate stock- 


holder was not in a position to assert that 
under the facts the activities of the cor- 
poration constituted a partnership be- 
tween himself and plaintiff, the only other 
stockholder, so as to entitle him to halt 
the foreclosure of the mortgages and ob- 
tain an accounting. Dunham v. National 
Bridge Ranch Co., 115 M 579, 583, 587, 
147 P 2d 902. 


Effect of Corporate Abeyance on Lia- 
bility 

When the entity of a corporation has 
fallen into a condition of abeyance, the 
public is not supposed to know of the 
fact; hence, where strangers have dealt 
with the corporation, it can be held for 
all obligations assumed by its officers in 
its name. Hanson Sheep Co. v. Farmers & 
Traders’ State Bank, 53 M 324, 336, 163 
P 1151. . . 
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Estoppel - 


One who entérs into a written contract 
with a corporation, designated as such 
therein, and thereunder incurs a financial 
obligation, is estopped, under former sec- 


tion 15-806; providing against the ques- . 


tioning of corporate existence, from 
denying the corporate capacity of eae 
in an action to recover thereon. W. 
Rawleigh Co. v. Miller, 105 M 456, 461, 
73 P 2d 552. 


Party Contracting with Ostensible Cor- 
poration May Not Deny Its Corporate 
Identity 


One who has contracted with an osten- 
sible corporation (in the instant case for 
the purchase of real property) may not 
deny its corporate identity when it is 
attempting by an action in ejectment to 
oust him after his defaults in making pay- 
ment. An instrument designating a party 
as a corporation is prima facie evidence of 
corporate existence, sufficient under for- 
mer section 15-806. Norwegian Lutheran 
Chureh of America v. Armstrong, 112 M 
528, 532, 118 P 2d 380. 


When and by Whom May a Corporation 
Be Attacked 


Where there is no board of directors or 
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‘secretary of:a- corporation, ‘the-entire capi- 


tal stock of which is owned by a man and 
his wife, and where the man is president 
and has used the corporation to further 
his own personal ends, he is estopped to 
claim that he and the corporation are 
distinct entities, that he bears a fiduciary 
relation toward it, and that he had no 
authority to authorize a bank, with which 
he had deposited money for ‘the corpora- 
tion, to apply the deposit in discharge of 
his personal obligation. Hanson Sheep Co. 
v. Farmers & Traders’ State Bank, 53 M 
324, 335, 163 P 1151, distinguished in 115 
M 579, 585, 147 P 2d 902. 


The rule that the legal capacity of 
a corporation cannot be inquired into col- 
laterally in a controversy between the 
corporation and a private person does not 
preclude examination by the courts into 
the facts of a particular case to determine 
the identity of a person who uses the 
name of a corporation for his own pur- 
poses, and to fix liability upon him for the 
ostensible corporate acts. Hanson Sheep 
Co. v. Farmers & Traders’ State Bank, 53 
M 324, 163 P 1151, distinguished in 115 
M 579, 585, 147 P 2d 902. 


15-2207. Corporate name. The corporate name: 

(a) Shall not contain any word or phrase which indicates or implies 
that it is organized for any purpose other than one or more of the purposes 
contained in its articles of incorporation. 


(b) Shall not be the same as, or deceptively similar to, the name of 


any domestic corporation existing under the laws of this state or any 
foreign corporation authorized to transact business in this state, or-a name 
the exclusive right to which is, at the time, reserved in the manner provided 
in this act, or the name of a corporation which has in effect a registration 
of its corporate name as provided in this act. 

History: En. Sec. 7, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 7 of 
the ABA Model Business Corporation Act. 


Personal liability of officers or stock- 
holders for debts of corporation which 
has made an unauthorized change in its 
name. 8 ALR 583. 

Applicability to corporations of stat- 
utes as to doing business under an as- 
sumed or fictitious name or designation 
not showing the names of the persons 
interested. 42 ALR 2d 537. 


Collateral References 

Corporations€—43-4514, 47, 48. 

18 C.J.S. Corporations §§ 164-174. 

18 Am, Jur. 2d 678, Corporations, § 141 
et seq. 


15-2208. Reserved name. The exclusive right to the use of a corporate 
name may be reserved by: 


(a) Any person intending to organize a corporation under this act. 
(b) Any domestic corporation intending to change its name. 


(c) Any foreign corporation intending to make Hapeenti. for a cer- 
tificate of authority to transact, business in this. state. 
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(d) Any foreign corporation authorized to transact busimess in this 
state and intending to change its name. 


(e) Any person intending to organize a foreign corporation and intend- 
ing to have such corporation make application for a certificate of authority 
to transact business in this state. 


The reservation shall be made by filing with the secretary of state an 
application to reserve a specified corporate name, executed by the appli- 
cant. If the secretary of state finds that the name is available for corporate 
use, he shall reserve the same for the exclusive use of the applicant for a 
period of one hundred twenty (120) days. 


The right to the exclusive use of a specified corporate name so reserved 
may be transferred to any other person or corporation by filing in the 
office of the secretary of state a notice of such transfer, executed by the 
applicant for whom the name was reserved, and specifying the name and 
address of the transferee. 

History: En. Sec. 8, Ch. 300, L. 1967. Model Act 


This section is derived from section 8 of 
the ABA Model Business Corporation Act. 


15-2209. Registered name. Any corporation organized and existing 
under the laws of any state or territory of the United States may register 
its corporate name under this act, provided its corporate name is not the 
Same as, or deceptively similar to, the name of any domestic corporation 
existing under the laws of this state, or the name of any foreign corporation 
authorized to transact business in this state, or any corporate name reserved 
or registered under this act. 

Such registration shall be made by: 

(a) Filing with the secretary of state (1) an application for registra- 
tion executed by the corporation by an officer thereof, setting forth the 
name of the corporation, the state or territory under the laws of which it 
is incorporated, the date of its incorporation, a statement that it is carrying 
on or doing business, and a brief statement of the business in which it is 
engaged, and (2) a certificate setting forth that such corporation is in 
good standing under the laws of the state or territory wherein it is organ- 
ized, executed by the secretary of state of such state or territory or by 
such other official as may have custody of the records pertaining to cor- 
porations. 

(b) Paying to the secretary of state a registration fee in the amount 
of one dollar (1) for each month, or fraction thereof, between the date of 
filing such application and December 31 of the calendar year in which 
such application is filed. 

Such registration shall be effective until the close of the calendar year 
in which the application for registration is filed. 

History: En. Sec. 9, Ch. 300, L. 1967. Model Act 


This section is derived from section 9 of 
the ABA Model Business Corporation Act. 


15-2210. Renewal of registered name. A corporation which has in ef- 
fect a registration of its corporate name, may renew such registration from 
year to year by annually filing an application for renewal setting forth 
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the facts required to be set forth in an original application for registration 
and a certificate of good standing as required for the original registration 
and by paying a fee of ten doHars (10). A renewal application may be filed 
between October 1 and December 31 in each year, and shall extend the 
registration for the following calendar year. 
History: En. Sec. 10, Ch. 300, L. 1967. Mi the ABA Model Business Corporation ~ 
c 


Model Act 
This section is derived from section 10 


15-2211. Registered office and registered agent. Hach corporation shall 
have and continuously maintain in this state: 


(a) A registered office which may be, but need not be, the same as its 
place of business. 


(b) A registered agent, which agent may be either an individual resi- 
dent in this state whose business office is identical with such registered 
office, or a domestic corporation, or a foreign corporation authorized to 
transact business in this state, having a business office identical with such 
registered office. 

History: En. Sec. 11, Ch. 300, L. 1967. Cross-References 


Agent to be named in articles of in- 
Model Act corporation, sec. 15-2248 (i). 

This section is derived from section 11 Failure to appoint agent as ground for 
of the ABA Model Business Corporation involuntary dissolution, sec. 15-2287 (d). 
Act. 


15-2212. Change of registered office or registered agent. A corporation 
may change its registered office or change its registered agent, or both, 
upon filing in the office of the secretary of state a statement setting forth: 

(a) The name of the corporation. 

(b) The address of its then registered office. 

(c) If the address of its registered office be changed, the address to 
which the registered office is to be changed. 

(d) The name of its then registered agent. 

(e) If its registered agent be changed, the name of its successor regis- 
tered agent. 

(f) That the address of its registered office and the address of the busi- 
ness office of its registered agent, as changed, will be identical. 

(g) That such change was authorized by resolution duly adopted by 
its board of directors. 

Such statement shall be executed for the corporation by any officer 
thereof, verified by him, and delivered to the secretary of state. If the 
secretary of state finds that such statement conforms to the provisions of 
this act, he shall, when all fees have been paid as in this act prescribed, 
file such statement in his office, and upon filing the change of address 
of the registered office, or the appointment of a new registered agent, or 
both, as the case may be, shall become effective. 

Any registered agent of a corporation may resign as such agent upon 
filing a written notice thereof, executed in duplicate, with the secretary of 
state, who shall forthwith mail a copy thereof to the corporation at its 
registered office. The appointment of such agent shall terminate upon the 
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expiration of thirty days after receipt of such notice by the secretary of 
state. 

If a registered agent changes his or its business address to another place 
within the same country [county], he or it may change such address and the 
address of the registered office of any corporations of which he or it is 
registered agent by filing a statement as required above except that it need 
be signed only by the registered agent and need not be responsive to (e) or 
(g) and must recite that a copy of the statement has been mailed to each 
such corporation. 

History: En. Sec. 12, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 12 


15-2213. Service of process upon corporation. Service of process upon 
a corporation shall be effected upon the persons and in the manner pro- 
vided by the Montana Rules of Civil Procedure. 


History: En. Sec. 13, Ch. 300, L. 1967. Service of process on foreign corpora- 
tion, sec. 15-22-108. 


Model Act 
This section is derived from section 13 Collateral References 
of the ABA Model Business Corporation Corporations©—507. 
Act. 19 C.J.S. Corporations §§ 1305-1322. 
19 Am. Jur. 2d 848, Corporations, § 1462 
Cross-References et seq. 


Personal service on corporation, M. R. 
Civ. P., Rule 4D(2). 


15-2214. Authorized shares. Each corporation shall have power to 
create and issue the number of shares stated in its articles of incorporation. 
Such shares may be divided into one or more classes, any or all of which 
classes may consist of shares with par value or shares without par value, 
with such designations, preferences, limitations, and relative rights as 
shall be stated in the articles of incorporation. The articles of incorpora- 
tion may limit or deny the voting rights of or provide special voting rights 
for the shares of any class to the extent not inconsistent with the provisions 
of this act or the constitution of Montana. 

Without limiting the authority herein contained, a corporation, when 
so provided in its articles of incorporation, may issue shares of preferred 
or special classes: 

(a) Subject to the right of the corporation to redeem any of such 
shares at the price fixed by the articles of incorporation for the redemption 
thereof. 

(b) Entitling the holders thereof to cumulative, noncumulative or 
partially cumulative dividends. 

(c) Having preference over any other class or classes of shares as to 
the payment of dividends. 

(d) Having preference in the assets of the corporation over any other 
class or classes of shares upon the voluntary or involuntary liquidation 
of the corporation. 

(e) Convertible into shares of any other class or into shares of any 
series of the same or any other class, except a class having prior or superior 
rights and preferences as to dividends or distribution of assets upon 
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liquidation, but shares without par value shall not be converted into 
shares with par value unless that part of the stated capital of the corpora- 
tion represented by such shares without par value is, at the time of con- 
version, at least equal to the aggregate par value of the shares into which 


the shares without par value are to be converted. 
(f) When authorized by its articles of incorporation to do so, a corpora- 


tion may issue bonds, 


debentures or other obligations convertible into 


shares of any class, in the amounts and on such terms and conditions as 
may be provided by resolutions of the board of directors. 


History: En. Sec. 14, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 14 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Corporations©—60-62, 97. 

18 C.J.S. Corporations §§ 194, 196, 198. 

18 Am. Jur. 2d Corporations, p. 740, 
§§ 211, 212; p. 750, §§ 222, 223. 


Corporate stock without par value. 19 
ALR 131; 36 ALR 791; 45 ALR 1501 and 
65 ALR 1347. 

Construction and effect of provision for 
preference or redemption of preferred 
stock in respect of capital value. 33 ALR 
1257 and 124 ALR 1069. 

Fees on corporate stock without par 
value. 36 ALR 791; 45 ALR 1501 and 65 
ALR 1847. 

Power to 


create preferred stock as 


against existing preferred stock. 44 ALR 
72. 

Voting power of corporation stock as 
confined to issued and outstanding stock 
to exclusion of authorized and issued stock 
or stock which has been reacquired by 
corporation. 90 ALR 315. 

Issuance by corporation of new stock 
certificates without requiring surrender of 
old. 150 ALR 148. 

Usury in underwriting an issue of se- 
eurities at less than par. 165 ALR 626. 

Statutory requirements respecting issu- 
ance of corporate stock as applicable to 
foreign corporations. 8 ALR 2d 1185. 

Delay of stockholders in exercising 
their right to convert their stock into 
other class of stock or corporate obliga- 
tion. 10 ALR 2d 587. 

Meaning of “book value” of corporate 
stock. 51 ALR 2d 606. 

Inadequate capitalization as factor in 
disregard of corporate entity. 63 ALR 
2d 1051. 


15-2215. Issuance of shares of preferred or special classes in series. 
If the articles of incorporation so provide, the shares of any preferred or 
special class may be divided into and issued in series. If the shares of any 
such class are to be issued in series, then each series shall be so designated 
as to distinguish the shares thereof from the shares of all other series and 
classes. Any or all of the series of any such class and the variations in the 
relative rights and preferences as between different series may be fixed 
and determined by the articles of incorporation, but all shares of the 
same class shall be identical except as to the following relative rights and 
preferences, as to which there may be variations between different series: 

A. The rate of dividend. 


B. Whether shares may be redeemed and, if so, the redemption price 
and the terms and conditions of redemption. 

C. The amount pagable upon shares in event of voluntary and involun- 
tary liquidation. 


D. Sinking fund provisions, if any, for the redemption or purchase 
of shares. 


K. The terms and conditions, if any, on which shares may be converted. 
If the articles of incorporation shall expressly vest authority in the 
board of directors, then, to the extent that the articles of incorporation 
shall not have established series and fixed and determined the variations 
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in the relative rights and preferences as between series, the board of direc- 
tors shall have authority to divide any or all of such classes into series 
and, within the limitations set forth in this section and in the articles of 
incorporation, fix and determine the relative rights and preferences of the 
shares of any series so established. 

In order for the board of directors to establish a series, where authority 
so to do is contained in the articles of incorporation, the board of directors 
shall adopt a resolution setting forth the designation of the series and fixing 
and determining the relative rights and preferences thereof, or so much 
thereof as shall not be fixed and determined by the articles of incorporation. 

Prior to the issue of any shares of a series established by resolution 
adopted by the board of directors, the corporation shall file in the office 
of the secretary of state a statement setting forth: 

(a) The name of the corporation. 

(b) A copy of the resolution establishing and designating the series, 
and fixing and determining the relative rights and preferences thereof. 

(c) The date of adoption of such resolution. 

(d) That such resolution was duly adopted by the board of directors. 

Such statement shall be executed in duplicate by the corporation by 
its president or a vice-president and by its secretary or an assistant secre- 
tary, and verified by one of the officers signing such statement, and shall 
be delivered to the secretary of state. If the secretary of state finds that 
such statement conforms to law, he shall, when all fees have been paid as 
in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” and 
the month, day, and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Return the other duplicate original to the corporation or its repre- 
sentative. 

Upon the filing of such statement by the secretary of state, the resolu- 
tion establishing and designating the series and fixing and determining 
the relative rights and preferences thereof shall become effective and shall 
constitute an amendment of the articles of incorporation. 

History: En. Sec. 15, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 15 


15-2216. Subscriptions for shares. A subscription for shares of a cor- 
poration to be organized shall be irrevocable for a period of six (6) months, 
unless otherwise provided by the terms of the subscription agreement or 
unless all of the subscribers consent to the revocation of such subscription. 

Unless otherwise provided in the subseription agreement, subscriptions 
for shares, whether made before or after the organization of a corporation, 
shall be paid in full at such time, or in such installments and at such times, 
as shall be determined by the board of directors. Any call made by the 
board of directors for payment on subscriptions shall be uniform as to all 
shares of the same class or as to all shares of the same series, as the case 
may be. In case of default in the payment of any installment or call when 
such payment is due, the corporation may proceed to collect the amount 
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due in the same manner as any debt due the corporation. The bylaws may 
prescribe other penalties for failure to pay installments or calls that may 
become due, but no penalty working a forfeiture of a subscription or of 
the amounts paid thereon, shall be declared as against any subscriber unless 
the amount due thereon shall remain unpaid for a period of twenty (20) 
days after written demand has been made therefor. If mailed, such written 
demand shall be deemed to be made when deposited in the United States 
mail in a sealed envelope addressed to the subscriber at his last post-office 
address known to the corporation, with postage thereon prepaid. In the 
event of the sale of any shares by reason of any forfeiture, the excess of 
proceeds realized over the amount due and unpaid on such shares shall be 
paid to the delinquent subscriber or to his legal representative. 
History: En. Sec. 16, Ch. 300, L. 1967. 18 Am. Jur. 2d 861, 


Model Act §§ 346-354. 


This section is derived from section 16 Failure to enter transfer of stock on 


of the ABA Model Business Corporation corporate books as affecting liability of 
Nee transferor for calls or assessments. 45 


ALR 137 and 104 ALR 638. 
Collateral References Binding effect of subscription to stock 
Corporations¢=75-78, 88, 89, 93. in corporation to be formed. 61 ALR 1463. 
18 C.J.S. Corporations §§ 293, 306-312, Statutory requirements respecting pay- 
342 et seq. ment for stock as applicable to foreign 
corporations, 8 ALR 2d 1185. 


Corporations, 


DECISIONS UNDER FORMER LAW 


Amount of Capital Stock 


There being no statutory provision as to 
the amount of capital stock of a corpora- 
tion that must be subscribed before the 
corporation can do business, the general 


rule applies that all of such stock must be 
subscribed before the corporation can re- 
cover on a stock subscription. Enterprise 
Sheet Metal Works v. Schendel, 55 M 42, 
52, 173 P 1059. 


15-2217. Consideration for shares. Shares having a par value may be 
issued for such consideration expressed in dollars, not less than the par 
value thereof, as shall be fixed from time to time by the board of directors. 

Shares without par value may be issued for such consideration ex- 
pressed in dollars as may be fixed from time to time by the board of direc- 
tors unless the articles of incorporation reserve to the shareholders the 
right to fix the consideration. In the event that such right be reserved as 
to any shares, the shareholders shall, prior to the issuance of such shares, 
fix the consideration to be received for such shares by a vote of the holders 
of a majority of all shares entitled to vote thereon. 

Treasury shares may be disposed of by the corporation for such con- 
sideration expressed in dollars as may be fixed from time to time by the 
board of directors. 

That part of the surplus of a corporation which is transferred to stated 
capital upon the issuance of shares as a share dividend shall be deemed to 
be the consideration for the issuance of such shares. 

In the event of a conversion of shares, or in the event of an exchange 
of shares with or without par value for the same or a different number 
of shares with or without par value, whether of the same or a different 
class or classes, the consideration for the shares so issued in exchange or 
conversion shall be deemed to be (1) the stated capital then represented 
by-the shares-so exehanged or converted,.and (2) that part of surplus, 
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if any, transferred to stated capital upon the issuance of shares for the 
shares so exchanged or converted, and (3) any additional consideration 
paid to the corporation upon the issuance of shares for the shares so 


exchanged or converted. 
History: En. Sec. 17, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 17 
of the ABA Model Business Corporation 
Act. 


Collateral References 
18 Am. Jur. 2d 817, Corporations, § 296. 


Liability as on unpaid subscription, of 
transferees of stock issued in exchange 
for property or services at an overvalua- 
tion. 12 ALR 449 and 20 ALR 210. 


Right of corporation itself, in absence 
of fraud against it, to complain that 
stock issued as fully paid was based on 
overvaluation of property, or receipt of 
less than par value. 56 ALR 396. 

Note as consideration for issuance of 
corporate stock. 58 ALR 708. 

Right of corporation to deny validity 
of stock issued by it in violation of statu- 
tory or constitutional provisions respect- 
ing receipt of consideration, as against 
subsequent bona fide purchasers’ or 
pledgees for value. 73 ALR 1435. 


DECISIONS UNDER FORMER LAW 


Payment for Stock as Consideration for 
Services 


Payments of money made to a tele- 
vision cable corporation, upon the issu- 
ance of stock to Class B_ stockholders, 
which were not made for stock but 
rather for services rendered and to be 


ordinary taxable income under section 
61 (a) of the Internal Revenue Code of 
1954, The purported stock purchases were 
in fact payments required of subscribers 
in consideration of such services. Com- 
munity T. V. Assn. of Havre v. United 
States, 203 F Supp 270, 276. 


rendered by the corporation, constituted 


15-2218. Payment for shares—stock rights and options. The consider- 
ation for the issuance of shares may be paid, in whole or in part, in money, 
in other property, tangible or intangible, or in labor or services actually 
performed for the corporation. When payment of the consideration for 
which shares are to be issued shall have been received by the corporation, 
such shares shall be deemed to be fully paid and nonassessable. 


Neither promissory notes nor future services shall constitute payment 
or part payment for shares of a corporation. 


In the absence of fraud in the transaction, the judgment of the board of 
directors or the shareholders, as the case may be, as to the value of the 
consideration received for shares shall be conclusive. 


Subject to any provisions in respect thereof set forth in its articles of 
incorporation, a corporation may create and issue, whether or not in con- 
nection with the issuance and sale of any of its shares or other securities, 
rights or options entitling the holders thereof to purchase from the corpora- 
tion shares of any class or classes. Such rights or options shall be evidenced 
in such manner as the board of directors shall approve and, subject to the 
provisions of the articles of incorporation, shall set forth the terms upon 
which, the time or times within which and the price or prices at which 
such shares may be purchased from the corporation upon the exercise of 
any such right or option. If such rights or options are to be issued to 
directors, officers or employees as such of the corporation or of any sub- 
sidiary thereof, and not to the shareholders generally, their issuance shall 
be approved by the affirmative vote of the holders of a majority of the 
shares entitled to vote thereon or shall be authorized by and consistent 
with a plan theretofore approved by such a vote of shareholders and set 
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forth or incorporated by reference in the instrument evidencing each such 
right or option. In the absence of fraud in the transaction, the judgment 
of the board of directors as to the adequacy of the consideration received 
for such rights or options shall be conclusive. The price or prices to be 
received for any shares having a par value, other than treasury shares 
to be issued upon the exercise of such rights or options, shall not be less 


than the par value thereof. 
History: En. Sec. 18, Ch. 300, L. 1967. 


Model Act 


This section is derived from sections 18 
and 18A of the ABA Model Business Cor- 
poration Act. 


Collateral References 


Corporations©=88, 99. 

18 C.J.S. Corporations §§ 241, 242, 306- 
313. 

18 Am. Jur. 2d, Corporations, p. 780, 
§ 258; pp. 783-785, §§ 261-263. 


Duty of promoter to account for pro- 
ceeds of sale of stock issued to him. 43 
ALR 1363. 

Note as consideration for issuance of 
corporate stock. 58 ALR 708. 

Right of corporation to deny validity of 
stock issued by it in violation of statutory 
or constitutional provisions, respecting 
receipt of consideration, as against sub- 
sequent bona fide purchasers or pledgees 
for value. 73 ALR 1435. 

Assumption of payment or guaranty of 
corporation’s indebtedness as consideration 
for transfer of its stock. 103 ALR 1417. 

Rights and liability of promoters or 
incorporators inter se under their contract 
for issuance of stock to them in return 
for services. 8 ALR 2d 722. 


Statutory requirement respecting pay- 
ment for stock as applicable to foreign 
corporations. 8 ALR 2d 1185. 

Enforcement of stock subscription after 
suit on note of subscriber is barred by 
statute of limitations. 11 ALR 2d 1380. 

Validity of stock option plan under 
which selected personnel of corporation 
may acquire stock interest therein. 34 
ALR 2d 852. 

Patent rights, copyrights, trade-marks, 
secret processes, formulas, or the like, as 
“property” within provisions of law or 
charter forbidding issuance of corporate 
stock except for money paid or property 
received. 37 ALR 2d 913. 

Meaning of “book value” of corporate 
stock. 51 ALR 2d 606. 

Overvaluation of property, right of 
corporation, in absence of fraud, to com- 
plain that stock issued as fully paid was 
based on, or receipt of, less than par value. 
56 ALR 2d 396. 

Construction and effect of constitutional 
or statutory provision precluding issuance 
of corporate stock in consideration of 
promissory note. 78 ALR 2d 834. 

Rights and liabilities as between em- 
ployer and employee with respect to em- 
ployee stock options. 96 ALR 2d 176. 


DECISIONS UNDER FORMER LAW 


Mode of Payment 

There can be no presumption that the 
eapital stock of a corporation shall be 
deemed to be paid for in money. State 
v. Clements, 37 M 314, 319, 96 P 498. 


Purchase of Property 


Former section 15-619 was direct au- 
thority for the receipt, by a domestic cor- 


poration, of mines, manufactories, and 
other like property in payment of the 
capital stock, and such stock shall be 
deemed fully paid-up stock; it tends, with 
other provisions of the law, to show that 
the capital stock of a foreign corporation 
may consist, in whole or in part, of some- 
thing other than money. State v. Cle- 
ments, 37 M 314, 319, 96 P 498. 


15-2219. Determination of amount of stated capital. In case of the 


issuance by a corporation of shares having par value, the consideration 
received therefor shall constitute stated capital to the extent of the par 
value of such shares, and the excess, if any, of such consideration shall 
constitute capital surplus. 

In case of the issuance by a corporation of shares without par value, 
the entire consideration received therefor shall constitute stated capital 
unless the corporation shall determine as provided in this section that only 
a part thereof shall be stated capital. Within a period of sixty (60) days 
after the issuance of any shares without par value, the board of directors 
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may allocate to capital surplus any portion of the consideration received for 
the issuance of such shares. No such allocation shall be made of any portion 
of the consideration received for shares without par value having a prefer- 
ence in the assets of the corporation in the event of involuntary liquidation 
except the amount, if any, of such consideration in excess of such prefer- 
ence. 

If shares have been or shall be issued by a corporation in merger or 
consolidation or in acquisition of all or substantially all of the outstanding 
shares or of the property and assets of another corporation, whether 
domestic or foreign, any amount that would otherwise constitute capital 
surplus under the foregoing provisions of this section may instead be allo- 
cated to earned surplus by the board of directors of the issuing corporation 
except that its aggregate earned surplus shall not exceed the sum of the 
earned surpluses as defined in this act of the issuing corporation and of all 
other corporations, domestic or foreign, that were merged or consolidated 
or of which the shares or assets were acquired. 

The stated capital cf a corporation may be increased from time to time 
by resolution of the board of directors directing that all or a part of the 
surplus of the corporation be transferred to stated capital. The board of 
directors may direct that the amount of the surplus so transferred shall 
be deemed to be stated capital in respect of any designated class of shares. 


History: En. Sec. 19, Ch. 300, L. 1967. Cross-Reference 
“Harned surplus” defined, sec. 15-2202 
Model Act (aby 


This section is derived from section 19 
of the ABA Model Business Corporation 
Act. 


15-2220. Expenses of organization, reorganization and financing. The 
reasonable charges and expenses of organization or reorganization of a 
corporation, and the reasonable expenses of and compensation for the sale 
or underwriting of its shares, may be paid or allowed by such corporation 
out of the consideration received by it in payment for its shares without 
thereby rendering such shares not fully paid or assessable. 


History: En. Sec. 20, Ch. 300, L. 1967. promoters. 17 ALR 452; 49 ALR 673 and 
123 ALR 726. 

Model Act Personal liability of promoter to third 

This section is derived from section 20 person on or with respect to contract 

of the ABA Model Business Corporation made for corporation or in aid of promo- 


Act. tion, 41) ALR 2d 477: 
Duty of promoter to account for pro- 
Collateral References ceeds of sale of stock issued to him. 43 


Liability of corporation on contracts of ALR 1363. 


15-2221. Certificates representing shares. The shares of a corporation 
shall be represented by certificates signed by the president or a vice- 
president and the secretary or an assistant secretary of the corporation, 
and may be sealed with the seal of the corporation or a facsimile thereof. 
The signatures of the president or vice-president and the secretary or 
assistant secretary upon a certificate may be facsimiles if the certificate 
is countersigned by a transfer agent, or registered by a registrar, other 
than the corporation itself or an employee of the corporation. In case any 
officer who has signed or whose facsimile signature has been placed upon 
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such certificate shall have ceased to be such officer before such certificate 
is issued, it may be issued by the corporation with the same effect as if he 
were such officer at the date of its issue. 

Every certificate representing shares issued by a corporation which is 
authorized to issue shares of more than one class shall set forth upon the 
face or back of the certificate, or shall state that the corporation will fur- 
nish to any shareholder upon request and without charge, a full statement 
of the designations, preferences, limitations, and relative rights of the 
shares of each class authorized to be issued and, if the corporation is 
authorized to issue any preferred or special class in series, the variations 
in the relative rights and preferences between the shares of each such series 
so far as the same have been fixed and determined and the authority of 
the board of directors to fix and determine the relative rights and prefer- 
ences of subsequent series. 

Each certificate representing shares shall state upon the face thereof: 

(a) That the corporation is organized under the laws of this state. 

(b) The name of the person to whom issued. 

(c) The number and class of shares, and the designation of the series, 
if any, which such certificate represents. 

(d) The par value of each share represented by such certificate, or a 
statement that the shares are without par value. 

No certificate shall be issued for any share until such share is fully paid. 


History: En. Sec. 21, Ch. 300, L. 1967. Surrendered or canceled stock, unlaw- 
ful disposal, sec. 94-2303. 


Model Act | 
This section is derived from section 21 Collateral References 

of the ABA Model Business Corporation Corporations¢—94-97. 

Act. 18 C.J.S. Corporations § 262. 


18 Am. Jur. 2d 766, Corporations, § 242. 
Cross-References ‘ 
Fraud in issuing or disposing of stock, Certificate of stock as conclusive and 
sec, 94-2303. exclusive evidence of stockholder’s rights. 
31 ALR 1326. 


15-2222. Issuance of fractional shares or scrip. A corporation may, but 
shall not be obliged to, issue a certificate for a fractional share, and, by 
action of its board of directors, may issue in lieu thereof scrip in registered 
or bearer form which shall entitle the holder to receive a certificate for a 
full share upon the surrender of such scrip aggregating a full share. A 
certificate for a fractional share shall, but scrip shall not unless otherwise 
provided therein, entitle the holder to exercise voting rights, to receive 
dividends thereon, and to participate in any of the assets of the corporation 
in the event of liquidation. The board of directors may cause such scrip 
to be issued subject to the condition that it shall become void if not ex- 
changed for certificates representing full shares before a specified date, 
or subject to the condition that the shares for which such scrip is exchange- 
able may be sold by the corporation and the proceeds thereof distributed 
to the holders of such scrip, or subject to any other conditions which the 
board of directors may deem advisable. : 

History: En. Sec. 22, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act AS 
This section is‘ derived from section 22 
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15-2223. Liability of subscribers and shareholders. A holder of or sub- 
scriber to shares of a corporation shall be under no obligation to the 
corporation or its creditors with respect.to -such shares other than the 
obligation to pay to the corporation the full consideration for which such 
shares were issued or to be issued. 


Any person becoming an assignee or transferee of shares or of a sub- 
scription for shares in good faith and without knowledge or notice that 
the full consideration therefor has not been paid shall not be personally 
liable to the corporation or its creditors for any unpaid portion of such 
consideration. 


An executor, administrator, conservator, guardian, trustee, assignee for 
the benefit of creditors, or receiver shall not be personally liable to the 
corporation as a holder of or subscriber to shares of a corporation but the 


estate and funds in his hands shall be so liable. 


No pledgee or other holder of shares as collateral security shall be 


personally liable as a shareholder. 
History: En. Sec. 23, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 23 
of the ABA Model Business Corporation 
Act. 


Cross-Reference 


Liability of directors in certain eases, 
sec. 15-2242. 


Collateral References 


Corporations€-175, 215-280. 

18 C.J.S. Corporations §§ 486, 580 et seq. 

19 Am. Jur, 2d 214, Corporations, § 713 
et seq. 


Liability of one whose name appears 
upon corporate books as a_ stockholder 
without his consent. 3 ALR 1049. 


Creditor’s knowledge that stock is un- 
paid as affecting stockholders’ liability. 
7 ALR 972 and 69 ALR 881. 


Personal liability of officers or stock- 
holders for debts of corporation which 
has made an unauthorized change in its 
name. 8 ALR 583. 


Liability as on unpaid subscription, of 
transferees of stock issued in exchange 
for property or services at an overvalua- 
tion. 12 ALR 449. 

Statutory liability of stockholder for 
tort of corporation. 14 ALR 267. 


Liability to creditors of stockholders 
whose stock is forfeited or sold for non- 
payment of assessments. 19 ALR 1096. 


Liability of transferor of corporate 
stock for calls or assessments as affected 
by insolvency, fraud, or illegality in trans- 
fer. 45 ALR 99 and 86 ALR 57. 

Personal liability of stockholder, officer, 
or agent for debt of foreign corporation 
doing business in the state. 51 ALB 376. 


Liability of stockholder as affected by 
business of corporation being turned over 
to an officer of the court or other person. 
55 ALR 327. 

Binding effect of subscription to stock 
in corporation to be formed. 61 ALR 1463. 

Sale, or surrender of stock for sale, to 
pay assessment, as relieving stockholder 
from further liability. 66 ALR 436. 


Liability of stockholder of one purchas- 
ing stock for, or transferring stock to, 
infant. 69 ALR 661. 


Liability of pledgee of stock as share- 
holder. 82 ALR 565. 


Liability on stock held by one as trus- 
tee or in other fiduciary capacity. 91 
ALR 257; 97 ALR 1250 and 117 ALR 
655. 

Statutory liability of stockholder of 
bank or other corporation as affected by 
change in or renewal of corporation’s 
obligation. 97 ALR 630. 


Stockholders’ statutory liabilities as af- 
fected by alleged defects or irregularities 
in organization of corporation. 102 ALR 
327. 


Issuance by corporation of new stock 
certificates without requiring surrender of 
old. 150 ALR 148. 


Stockholders’ statutory liability as af- 
fected by fact that stock is in name of 
holding company. 151 ALR 1165. 


Stockholder’s liability after reduction 
of capital stock. 35 ALR 2d 1185. 


Dominant shareholder’s accountability to 
minority for profit, bonus, or the like, re- 
ceived from sale of stock to outsiders. 
50 ALR 2d 1146. 


Duty and liability of closely held cor- 
poration, its directors, officers, or majority 
stockholders, in acquiring stock of minor- 
ity shareholder. 7 ALR 3d 500. 
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DECISIONS UNDER FORMER LAW 


Secondary Liability 


In the case of Kelly v. Clark, 21 M 291, 
53 P 959 and King v. Pony Gold Min. Co., 
28 M 74, 72 P 309, this court construed 
former section 15-615 imposing liability 
upon stockholders “until the whole amount 
of the capital stock subscribed for shall 
be paid in” as imposing a liability sec- 
ondary to that of the company for its 
debts, and held that the remedy against 
the stockholders did not accrue until the 
remedy against the company had been 
exhausted. Mitchell v. Banking Corp. of 
Montana, 83 M 581, 597, 273 P 1055. 


Void Assessment 


In enacting former section 15-721 (be- 
fore the amendment of 1919) providing 
for other corporations making stock as- 
sessable, the legislature intended to and 
did make the individual stockholder, and 
not the share of stock, the unit of voting 
power, and such a change made with the 
consent of only ninety-six out of three 
hundred and one stockholders, though it 
was made by those owning more than 
three-fourths of the company’s stock, was 
without effect, and an assessment levied in 
pursuance thereof was void. Smith v. Iron 
Mountain Tunnel Co., 46 M 13, 18, 125 P 
649. 


15-2224. Shareholders’ pre-emptive rights. The shareholders of a cor- 


poration shall have no pre-emptive right to acquire unissued or treasury 
shares of the corporation, or obligations of the corporation convertible into 
such shares, except to the extent, if any, that such right is provided in the 
articles of incorporation. 

History: En. Sec. 24, Ch. 300, L. 1967. 


Model Act 


This section is derived from alternate 
section 24 of the ABA Model Business 
Corporation Act. 


Collateral References 


Stockholder’s privilege as to acquisition 
of new issue of stock by corporation. 52 
ALR 220 and 138 ALR 526. 

Validity of stock option plan under 
which selected personnel of corporation 
may acquire stock interest therein. 34 
ALR 2d 852. 


15-2225. Bylaws. The initial bylaws of a corporation shall be adopted 
by its board of directors. The power to alter, amend, or repeal the bylaws 
or adopt new bylaws shall be vested in the board of directors unless re- 
served to the shareholders by the articles of incorporation. The bylaws 
may contain any provisions for the regulation and management of the 
affairs of the corporation not inconsistent with law or the articles of 


incorporation. 
History: En. Sec. 25, Ch. 300, L. 1967. time, as affecting contract of employment 
for a specified period. 145 ALR 312. 
Model Act 


This section is derived from section 25 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Corporations©—53-57. 

18 C.J.S. Corporations §§ 181-183, 186- 
188. 

18 Am. Jur. 2d 695, Corporations, §§ 162- 
164. 


Bylaw of corporation authorizing re- 
moval of officer, agent or employee at any 


Enforceability of invalid corporate by- 
law as contract. 159 ALR 290. 

Construction and application of provi- 
sion of bylaws restricting sale or transfer 
of corporate stock. 2 ALR 2d 745. 

Power of president of corporation to 
have litigation instituted by it where 
board of directors has failed or refused to 
grant permission, as affected by bylaws. 
10 ALR 2d 713. 

Construction and effect of corporate 
bylaws or articles relating to change in 
number of directors. 3 ALR 3d 623. 


15-2226. Meetings of shareholders. Meetings of shareholders may be 
held at such place, either within or without this state, as may be provided 
in the bylaws. In the absence of any such provision, all meetings shall be 
held at the registered office of the corporation. 
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An annual meeting of the shareholders shall be held at such time as 
may be provided in the bylaws. Failure to hold the annual meeting at the 
designated time shall not work a forfeiture or dissolution of the corpora- 
tion. 


Special meetings of the shareholders may be called by the president, 


the board of directors, the holders of not less than one-fourth (14) of all the 
shares entitled to vote at the meeting, or such other officers or persons as 


may be provided in the articles of incorporation or the bylaws. 


History: En. Sec. 26, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 26 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Corporations€-193. 
18 C.J.S. Corporations §§ 541-543, 


ee Am. Jur, 2d 123, Corporations, §§ 600, 


Remedies to restrain or compel holding 
of stockholders’ meetings. 48 ALR 2d 615. 


DECISIONS UNDER FORMER LAW 


Stockholders’ Meetings Not Statutory 
Requirement for Organization of Business 
Corporation 


The holding of a stockholders’ meeting 
is not one of the requirements made by 
former section 15-111 for organizing busi- 
ness corporations, nor does the failure to 


hold such meetings within the state, con- 
stitute, under former section 15-1101, an 
automatie dissolution of the corporation, 
without reference to the question whether 
it would justify a direct proceeding for 
dissolution. Golden Rod Min. Co. v. Buk- 
vich, 108 M 569, 579, 92 P 2d 316. 


15-2227. Notice of shareholders’ meetings. Written notice stating the 
place, day and hour of the meeting and, in case of a special meeting, the 
purpose or purposes for which the meeting is called, shall be delivered not 
less than ten (10) nor more than fifty (50) days before the date of the meet- 
ing, either personally or by mail, by or at the direction of the president, the 
secretary, or the officer or persons calling the meeting, to each shareholder 
of record entitled to vote at such meeting. If mailed, such notice shall be 
deemed to be delivered when deposited in the United States mail addressed 
to the shareholder at his address as it appears on the stock transfer books 
of the corporation, with postage thereon prepaid. 

History: En. Sec. 27, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 27 
of the ABA Model Business Corporation 
Act. 


Revocation of voluntary dissolution pro- 
ceedings, notice, see. 15-2282. 

Sale or mortgage of all assets, 
15-2272. 


sec. 


Collateral References 

Corporations@-194, 

18 C.J.S. Corporations § 544. 

19 Am. Jur. 2d 128, Corporations, § 608 
et seq. 


Cross-References 


Merger or consolidation, notice, sec. 15- 
2267. 

Reduction of stated capital, notice, sec. 
15-2263. 


15-2228. Closing of transfer books and fixing record date. For the 
purpose of determining shareholders entitled to notice of or to vote at any 
meeting of shareholders or any adjournment thereof, or entitled to receive 
payment of any dividend, or in order to make a determination of share- 
holders for any other proper purpose, the board of directors of a corpora- 
tion may provide that the stock transfer books shall be closed for a stated 
period but not to exceed, in any ease, fifty (50) days. If the stock transfer 
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books shall be closed for the purpose of determining shareholders entitled to 
notice of or to vote at a meeting of shareholders, such books shall be closed 
for at least ten (10) days immediately -preceding such meeting. In lieu of 
closing the stock transfer books, the bylaws, or in the absence of an ap- 
plicable bylaw the board of directors, may fix in advance a date as the 
record date for any such determination of shareholders, such date in any 
case to be not more than fifty (50) days and, in case of a meeting of share- 
holders, not less than ten (10) days prior to the date on which the particular 
action, requiring such determination of shareholders, is to be taken. If 
the stock transfer books are not closed and no record date is fixed for the 
determination of shareholders entitled to notice of or to vote at a meeting 
of shareholders, or shareholders entitled to receive payment of a dividend, 
the date on which notice of the meeting is mailed or the date on which 
the resolution of the board of directors declaring such dividend is adopted, 
as the case may be, shall be the record date for such determination of 
shareholders. When a determination of shareholders entitled to vote at any 
meeting of shareholders has been made as provided in this section, such 
determination shall apply to any adjournment thereof. 


History: En. Sec. 28, Ch. 300, L. 1967. Collateral References 
Corporations¢128. 
Model Act 18 C.J.S. Corporations § 422. 


This section is derived from section 28 
of the ABA Model Business Corporation 
Act. 


15-2229. Voting list. The officer or agent having charge of the stock 
transfer books for shares of a corporation shall make a complete list of the 
shareholders entitled to vote at such meeting or any adjournment thereof, 
arranged in alphabetical order, with the address of and the number of 
shares held by each. Such list shall be produced and kept open at the time 
and place of the meeting and shall be subject to the inspection of any share- 
holder during the whole time of the meeting for the purposes thereof. 

Failure to comply with the requirements of this section shall not affect 
the validity of any action taken at such meeting. 

An officer or agent having charge of the stock transfer books who shall 
fail to prepare the list of shareholders or produce and keep it open for 
inspection at the meeting, as provided in this section, shall be liable to any 
shareholder suffering damage on account of such failure, to the extent of 
such damage. 

History: En. Sec. 29, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 29 


15-2230. Quorum of shareholders. Unless otherwise provided in the 
articles of incorporation, a majority of the shares entitled to vote, repre- 
sented in person or by proxy, shall constitute a quorum at a meeting of 
shareholders, but in no event shall a quorum consist of less than one-third 
(44) of the shares entitled to vote at the meeting. The shareholders present 
at a duly-organized meeting may continue to transact business until ad- 
journment, notwithstanding the withdrawal of enough shareholders to leave 
less than a quorum. 


228 


BUSINESS CORPORATIONS 15-2231 


If a quorum is present, the affirmative vote of the majority of the shares 
represented at the meeting and entitled to vote on the subject matter 
Shall be the act of the shareholders, unless the vote of a greater number 
or voting by classes is required by this act or the articles of incorporation 
or bylaws. 

If a meeting cannot be organized because a quorum has not attended, 
those present may adjourn the meeting from time to time until a quorum 
is present, when any business may be transacted that may have been 
transacted at the meeting as originally called. 

History: En. Sec. 30, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act neu 
This section is derived from section 30 


15-2231. Voting of shares. Hach outstanding share, regardless of class, 
shall be entitled to one (1) vote, and each fractional share shall be entitled 
to a corresponding fractional vote, on each matter submitted to a vote at a 
meeting of shareholders, except to the extent that the voting rights of the 
shares of any class or classes are limited or denied by the articles of incor- 
poration as permitted by this act. 

Neither treasury shares nor shares of its own stock held by the corpora- 
tion in a fiduciary capacity, nor shares held by another corporation if a 
majority of the shares entitled to vote for the election of directors of such 
other corporation is held by the corporation, shall be voted at any meeting 
or counted in determining the total number of outstanding shares at any 
given time. 

A shareholder may vote either in person or by proxy executed in writ- 
ing by the shareholder or by his duly authorized attorney-in-fact. No proxy 
shall be valid after eleven (11) months from the date of its execution, unless 
otherwise provided in the proxy. 

At each election for directors every shareholder entitled to vote at 
such election shall have the right to vote, in person or by proxy, the 
number of shares owned by him for as many persons as there are directors 
to be elected and for whose election he has a right to vote, or to cumulate 
his votes by giving one candidate as many votes as the number of such 
directors multiplied by the number of his shares shall equal, or by dis- 
tributing such votes on the same principle among any number of such 
candidates. 

Shares standing in the name of another corporation, domestic or foreign, 
may be voted by such officer, agent or proxy as the bylaws of such corpo- 
ration may prescribe, or, in the absence of such provision, as the board 
of directors of such corporation may determine. 

Shares held by an administrator, executor, guardian or conservator 
may be voted by him, either in person or by proxy, without a transfer 
of such shares into his name. Shares standing in the name of a trustee may 
be voted by him, either in person or by proxy, but no trustee shall be 
entitled to vote shares held by him without a transfer of such shares into 
his name. 

Shares standing in the name of a receiver may be voted by such receiy- 
er, and shares held by or under the control of a receiver may be voted by 


229 


15-2232 CORPORATIONS 

such receiver without the transfer thereof into his name if authority so 
to do be contained in an appropriate order of the court by which such 
receiver was appointed. 


A shareholder whose shares are pledged shall be entitled to vote such 
shares until the shares have been transferred into the name of the pledgee, 
and thereafter the pledgee shall be entitled to vote the shares so transferred. 


On and after the date on which written notice of redemption of re- 
deemable shares has been mailed to the holders thereof and a sum sufficient 
to redeem such shares has been deposited with a bank or trust company 
with irrevocable instruction and authority to pay the redemption price to 
the holders thereof upon surrender of certificates therefor, such shares 
shall not be entitled to vote on any matter and shall not be deemed to be 


outstanding shares. 
History: En. Sec. 31, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 31 
of the ABA Model Business Corporation 
Act. 


Cross-Reference 


Uniform Gifts to Minors Act, secs. 67- 
1801 to 67-1811. 


Collateral References 


Corporations¢195-198; Executors and 
Administrators©-122 (1), 154; Guardian 
and Ward¢=35, 39; Mental Health¢-179. 

18 ©.J.S. Corporations §§ 548-550, 553; 
33 C.J.S. Executors and Administrators 
§ 184; 39 C.J.S. Guardian and Ward § 74; 
44 C.J.S. Insane Persons § 49. 


Construction and application of provi- 
sions of statute, charter, bylaws, or stock 
certificates conferring upon holders of pre- 


ferred or other specified class of stock a 
right to vote in event of nonpayment of 
dividends or other specified conditions. 
154 ALR 418. 


Right of foreign personal representative 
or guardian to vote stock owned by es- 
tate or ward. 41 ALR 2d 1082. 


Construction, application, and effect of 
constitutional provisions or statutes re- 
lating to cumulative voting of stocks for 
corporate directors. 43 ALR 2d 1322. 

Validity and effect of agreement con- 
trolling the vote of corporate stock. 45 
ALR 2d 799. 


Expenses incurred by competing fac- 
tions within corporation in soliciting prox- 
ies as charge against corporation. 51 
ALR 2d 873. 

Who may exercise voting power of cor- 


porate stock pending settlement of estate 
of deceased owner. 7 ALR 3d 629. 


DECISIONS UNDER FORMER LAW 


Special Administrator 


The provision of former section 15-505, 
that shares of stock owned by an estate 
may be represented by the executor or 
administrator, is broad enough to include 
a special administrator, if under any con- 


ceivable circumstances the probate court 
may authorize such officer, in the absence 
of statute in terms permitting it, to vote 
such stock. Gow v. Cascade Silver Mines 
& Mills Co., 66 M 488, 493, 495, 213 P 
LODZ: 


15-2232. Voting trust. Any number of shareholders of a corporation 


may create a voting trust for the purpose of conferring upon a trustee 
or trustees the right to vote or otherwise represent their shares, for a period 
of not to exceed ten (10) years, by entering into a written voting trust 
agreement specifying the terms and conditions of the voting trust, by de- 
positing a counterpart of the agreement with the corporation at its regis- 
tered office, and by transferring their shares to such trustee or trustees for 
the purposes of the agreement. The counterpart of the voting trust agree- 
ment so deposited with the corporation shall be subject to the same right of 
examination by a shareholder of the corporation, in person or by agent or 
attorney, as are the books and records of the corporation, and shall be sub- 
ject to examination by any holder of a beneficial interest in the voting trust, 
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either in person or by agent or attorney, at any reasonable time for any 


proper purpose. 
History: En. Sec. 32, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 32 
of the ABA Model Business Corporation 
Act. 

Collateral References 

Transfer of beneficiary’s interest, va- 


lidity of provision of voting trust against. 
11 ALR 2d 1000. 

Removal of trustee of voting trust. 34 
ALR 2d 1136. 

Validity of voting trust or other sim- 
ilar agreement for control of voting power 
of corporate stock. 98 ALR 2d 376. 


15-2233. Board of directors. The business and affairs of a corporation 
shall be managed by a board of directors. Directors need not be residents 
of this state or shareholders of the corporation unless the articles of incor- 
poration or bylaws so require. The articles of incorporation or bylaws 
may prescribe other qualifications for directors. The board of directors 
shall have authority to fix the compensation of directors unless otherwise 
provided in the articles of incorporation. 


History: En. Sec. 33, Ch. 300, I. 1967. 


Model Act 


This section is derived from section 33 
of the ABA Model Business Corporation 
Act. 


Cross-References 


Criminal liability of directors, secs. 94- 
2318, 94-2314. 


Officers or stockholders may notarize 
papers, sec. 56-106. 


Collateral References 


Corporations€—282, 297. 

19 C.J.8. Corporations §§ 726, 742 et seq. 

19 Am. Jur. 2d 526, Corporations, 
§§ 1088-1091. 


DECISIONS UNDER FORMER LAW 


Admission of One Director Not Binding 


The directors of a corporation act for 
it only as a body, and therefore ad- 
missions or declarations of an individual 
director are not binding upon it unless 
authority to make them was duly con- 
ferred. Raish v. Orchard Canal Co., 67 M 
140, 144, 218 P 655. 


Directors Governing Body 


The board of directors of a corporation, 
and not its stockholders, conducts and 
controis its business and property, so long 
as it acts in the manner prescribed by 
law. Pioneer Minerals Corp. v. Larabie 
Bros. Bankers, 99 M 358, 363, 483 P 2d 
884. 


Discretion of Directors 


Where the board of directors in good 
faith deemed it not in the best interests 
of the corporation not to prosecute an 
action on behalf of the corporation against 
ancther, a dissenting director and stock- 
holder could not force the board to prose- 
cute the action by means of an action 
against the board and the third party. 
Brooks v. Brooks Pontiae, Inec., 143 M 256, 
389 P 2d 185. 


Duty of Directors Generally 


While it is entirely competent for the . 


directors to manage and conduct the busi- 


ness of the corporation through duly au- 
thorized agents, the directors themselves 
are the agents ultimately responsible. 
They, therefore, cannot abdicate their du- 
ties nor permit others to act in their 
stead for the corporation or the stock- 
holders. Deschamps v. Loiselle, 50 M 565, 
572, 148 P 335. 


Liability on Contracts 


A corporation cannot be held liable for 
preliminary contracts made by its pro- 
moters authorized by a majority of its 
incorporators or stockholders, but is only 
bound on such contracts as are made by 
its board of directors acting within the 
scope of their powers or by ministerial 
officers empowered to make them. Kirkup 
v. Anaconda Amusement Co., 59 M 469, 
482, 197 P 1005. 


Power To Sell Assets 


Under the common-law powers reserved 
to corporations by the proviso in former 
section 15-901 et seq., and enumerated in 
a general way in former sections 15-401 
and 15-801, the board of directors of a 
going corporation could, in the proper pur- 
suit of its business and within the pur- 
poses of its creation, against the dissent 
of a minority of its stockholders, sell a 
leasehold interest in realty with improve- 
ments thereon, and where such sale was 
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made before plaintiffs had judgment 
against the selling corporation, they ac- 
quired no title under execution sale, and 
nonsuit was properly granted in their ac- 
tion in ejectment against the purchaser. 
Wortman v. Luna Park Amusement Co., 
61 M 89, 97, 98, 201 P 570, explained in 
124 F 2d 14, 20. 

In the absence of statute expressly so 
providing, the directors of a solvent cor- 
poration have no authority to dispose of 
accumulated property except in further- 
ance and in the ordinary course of its 


business; corporations have no power to— 


make gifts ultra vires. Hanrahan v. An- 
dersen, 108 M 218, 224, 90 P 2d 494. 


Qualification of Director 


Upon the assumption that the sale of his 
stock in a corporation ipso facto vacated 
the office of the seller as a director, such 
result did not follow where, at the time of 
a special meeting of the board, negotia- 
tions for the sale, though pending, were 
not completed. O’Rourke v. Grand Opera 
House Co., 47 M 459, 467, 1383 P 965. 

In requiring the directors of a corpo- 
ration having capital stock to be stock- 
holders, the legislature intended that the 
directors should be bona fide owners of 
stock. The result of the requirement is 
that, when the capital stock passes into 
the hands of a single person, the entity 
of the corporation, except so far as it is 
necessary to protect the rights of strang- 
ers, who deal with it through its ostensi- 
ble officers and agents, is entirely in 
abeyance, and its functions for the time 
being cease. Barnes v. Smith, 48 M 309, 
318, 137 P 541. 

The provision of former section 15-401 
which required that “directors of corpora- 
tions for profit must be holders of stock 
therein in an amount to be fixed by the 
bylaws of the corporation” unquestionably 
contemplated that the directors should be 
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bona fide holders of the qualifying stock. 
Barnes v. Smith, 48 M 309, 137 P 541; 
Scott v. Prescott, 69 M 540, 223 P 4905. 
Sun River Stock & Land Co. v. Montana 
Trust & Savings Bank, 81 M 222, 241, 262 
P 1039. 

To render one eligible to the office of a 
director of a private corporation, his 
name, under former section 15-401, was 
required to appear on its books as one of 
its stockholders, and, under former section 
15-504, if his name did not so appear 
thereon ten days prior to an election of 
directors, he could not vote at such elec- 
tion. Gillies v. Robert E. Lee Min. Co., 
78 M 402, 412, 254 P 422. 


Ratification of Directors, 
sumed 


The action of the stockholders of a 
corporation, at a meeting at which every 
outstanding share of stock was duly repre- 
sented and voted in favor of the issuance 
of a certain number of shares to the pro- 
moters of the company in payment for 
their services, a majority of the directors 
being present and assenting, will be 
deemed to have been ratified by the board 
of directors. Fitzpatrick v. O’Neill, 43 M 
552, 563, 118 P 273. 


When Corporate Entity in Abeyance 


When the capital stock passes into the 
hands of a single person, the entity of 
the corporation, except so far as it is 
necessary to protect the rights of stran- 
gers, who deal with it through its osten- 
sible officers and agents, is entirely in 
abeyance, and its functions for the time 
being cease (Scott v. Prescott, 69 M 540, 
559, 223 P 490, 496, citing numerous au- 
thorities). Commercial Credit Co. v. 
O’Brien, 115 M 199, 211, 146 P 2d 637, 
appeal dismissed in 323 US 665, 89 L Ed 
541, 65 S Ct 75. 


When Pre- 


The number of directors 


of a corporation shall be not less than three (3). Subject to such limitation, 
the number of directors shall be fixed by the bylaws, except as to the 
number constituting the initial board of directors, which number shall 
be fixed by the articles of incorporation. The number of directors may be 
increased or decreased from time to time by amendment to the bylaws, 
but no decrease shall have the effect of shortening the term of any incum- 
bent director. In the absence of a bylaw fixing the number of directors, 
the number shall be the same as that stated in the articles of incorporation. 
The names and addresses of the members of the first board of directors 
shall be stated in the articles of incorporation. Such persons shall hold 
office until the first annual meeting of shareholders, and until their suc- 
cessors shall have been elected and qualified. At the first annual meeting 
of shareholders and at each annual meeting thereafter the shareholders 
shall elect directors to hold office until the next succeeding annual meeting, 
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except in case of the classification of directors as permitted by this act. 
Each director shall hold office for the term for which he is elected and 
until his successor shall have been elected and qualified. | 


History: En. Sec. 34, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 34 
of the ABA Model Business Corporation 
Act. 


Collateral References 
Corporations€—283, 291. 


19 C.J.8. Corporations §§ 716, 720, 732. 
19 Am. Jur. 2d 529, Corporations, § 1082. 


Construction, application, and effect of 
constitutional provisions or statutes relat- 
ing to cumulative voting of stock for 
corporate directors. 43 ALR 2d 1322. 

Number of directors: construction and 
effect of corporate bylaws or articles re- 
lating to change in number of directors. 
3 ALR 3d 623. 


DECISIONS UNDER FORMER LAW 


Agreement To Continue Trustees in Of- 
fice 


A contract by which it was agreed that 
certain persons should be trustees until 
the business of a mining corporation 
should be in successful operation was 
contrary to former section 3830, Rev. C. 
1907, prior to 1915 amendment, and void. 
Glass v. Basin & Bay State Min. Co., 31 
M 21, 31,77 P 302. 


Authority of Stockholders 


Before the stockholders of a corporation 
can go into court, they must first exhaust 
their remedy within the corporation itself. 
Because of the power and authority lodged 
in the stockholders to elect directors, 
courts of equity refuse to listen to their 
complaints, unless it appears that the sit- 
uation of the parties is such that they 
cannot secure relief from the corporate 


authorities. Brandt v. McIntosh, 47 M 70, 
73, 1380 P 413, explained in 123 M 518, 534, 
216 P 2d 925, distinguished in 129 M 142, 
146, 284 P 2d 258. See Moss v. Goodhart, 
47 M 257, 264, 131 P 1071. 


Cumulative Voting 


A corporation may not deprive a stock- 
holder of the right of cumulative voting 
by any act on its part. Sensabaugh v. 
Polson Plywood Co., 135 M 562, 342 P 
2d 1064. 

Stockholders may contract among them- 
selves with respeet to voting their stock 
and a contract to refrain from cumulative 
voting is valid. However, an invalid by- 
law, attempting to dispense with cumu- 
lative voting, was not enforceable as a 
contract, even among those stockholders 
assenting to it. Sensabaugh v. Polson 
Plywood Co., 135 M 562, 342 P 2d 1064. 


15-2235. Classification of directors. When the board of directors shall 


consist of nine (9) or more members, in lieu of electing the whole number 
of directors annually, the articles of incorporation or the bylaws may 
provide that the directors be divided into either two (2) or three (3) classes, 
each class to be as nearly equal in number as possible, the term of office of 
directors of the first class to expire at the first annual meeting of share- 
holders after their election, that of the second class to expire at the second 
annual meeting after their election, and that of the third class, if any, to 
expire at the third annual meeting after their election. At each annual 
meeting after such classification the number of directors equal to the 
number of the class whose term expires at the time of such meeting shall 
be elected to hold office until the second succeeding annual meeting, if 
there be two classes, or until the third succeeding annual meeting, if there 
be three classes. No classification of directors shall be effective prior to 
the first annual meeting of shareholders. 


History: En. Sec. 35, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Act, 
Model Act 
This section is derived from section 35 
15-2236. Vacancies—removal of directors. Any vacancy occurring in 


the board of directors may be filled by the affirmative vote of a majority 
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of the remaining directors though less than a quorum of the board of 
directors. A director elected to fill a vacancy shall be elected for the 
unexpired term of his predecessor in office. Any directorship to be filled 
by reason of an increase in the number of directors may be filled by the 
board of directors for a term of office continuing only until the next 
election of directors by the shareholders. Any directorship to be filled by 
reason of the removal of one or more directors by the shareholders may be 
filled by election by the shareholders at the meeting at which the director 
or directors are removed. 


At a meeting called expressly for that purpose, directors may be re- 
moved in the manner provided in this section. The entire board of directors 
may be removed, with or without cause, by a vote of the holders of a ma- 
jority of the shares then entitled to vote at an election of directors. 


If less than the entire board is to be removed, no one of the directors 
may be removed if the votes cast against his removal would be sufficient 
to elect him if then cumulatively voted at an election of the entire board 
of directors, or, if there be classes of directors, at an election of the class 
of directors of which he is a part. 

History: En. Sec. 36, Ch. 300, L. 1967. 


Model Act 


This section is derived from sections 36 
and 36A of the ABA Model Business Cor- 
poration Act. 


Collateral References 
Corporations@—294, 

19 C.J.S. Corporations § 738. 

19 Am. Jur. 2d 547, Corporations, § 1106. 


Provision authorizing directors to fill 
vacancies as applicable to newly created 


Cross-Reference directorships. 6 ALR 2d 174. 


Removal of officers, sec. 15-2245. 


DECISIONS UNDER FORMER LAW 


Notice of Resignation ficers of corporation, does not clearly indi- 


An informal written notice, delivered to 
the president of a corporation by one of 
its directors, to the effect that the writer 
thereby resigned his office as such, was 
sufficient, the method prescribed by for- 
mer section 15-409 in this behalf being 
permissive, not exclusive. Goodrich Rub- 
ber Co. v. Helena Motor Car Co., 53 M 
526, 528, 165 P 454. 


Resignation from Office 


The language of former section 15-409, 
relating to resignation of directors or of- 


cate an intention to prescribe an exclusive 
method, but rather indicates a mode which 
is permissive, designed primarily for cases 
where the ordinary method may not be 
available, or where positive proof of the 
resignation may be desired. The former 
section was no part of the law imposing 
the duty of filing annual statements, and 
there is no special reason to believe that 
its provisions were enacted for the benefit 
of creditors. Goodrich Rubber Co. v. Hele- 
na Motor Car Co., 53 M 526, 165 P 454. 


15-2237. Quorum of directors. A majority of the number of directors 


fixed by the bylaws, or in the absence of a bylaw fixing the number of 
directors, then of the number stated in the articles of incorporation, shall 
constitute a quorum for the transaction of business unless a greater num- 
ber is required by the articles of incorporation or the bylaws. The act 
of the majority of the directors present at a meeting at which a quorum 
is present shall be the act of the board of directors, unless the act of a 
greater number is required by the articles of incorporation or the bylaws. 

History: En. Sec. 37, Ch. 300, L. 1967. of the ABA Model Business Corporation 

Model Act ek 

This section is derived from section 37 
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Collateral References 


Corporations©=298 (1). 
19 C.J.S. Corporations § 748. 


15-2239 


19 Am. Jur. 


2d 560, 
§§ 1126-1129. 


Corporations, 


DECISIONS UNDER FORMER LAW 


Quorum Sufficient To Transact Business 


Where only three out of five directors 
provided for in the articles of incorpora- 
tion as the number constituting the board 
of directors of a railroad corporation had 
been selected by the stockholders, the cor- 
porate acts of the three, constituting, as 
they did, a quorum, were valid, as against 
an attack by one outside the corporation 
or by the state, so long as they acted 
either unanimously or by a majority of 
such quorum. Great Falls & Teton County 
Ry. Co. v. Ganong, 48 M 54, 56, 136 P 390. 


When Consent Judgment against Cor- 
poration a Nullity 


in the conduct of its affairs disregarded 
stockholders, directors, officers, bylaws 
and the statutes, contention that under a 
resolution adopted at a directors’ meeting 
without a quorum he had a right to com- 
promise actions against the corporation, 
and that therefore a judgment entered 
against it with his consent constituted a 
consent judgment on the part of the cor- 
poration the rights of which were not con- 
sidered in entering it, was without merit, 
since the corporation could not under such 
circumstances have consented to it. Han- 
rahan v. Andersen, 108 M 218, 237, 90 P 
2d 494, 


Where the president of a corporation 


15-2238. Executive and other committees. If the articles of incorpora- 
tion or the bylaws so provide, the board of directors, by resolution adopted 
by a majority of the full board of directors, may designate from among 
its members an executive committee and one or more other committees 
each of which, to the extent provided in such resolution or in the articles 
of incorporation or the bylaws of the corporation, shall have and may 
exercise all the authority of the board of directors, but no such committee 
shall have the authority of the board of directors in reference to amending 
the articles of incorporation, adopting a plan of merger or consolidation, 
recommending to the shareholders the sale, lease, exchange, or other dis- 
position of all or substantially all the property and assets of the cor- 
poration otherwise than in the usual and regular course of its business, 
recommending to the shareholders a voluntary dissolution of the corpora- 
tion or a revocation thereof, or amending the bylaws of the corporation. 
The designation of any such committee and the delegation thereto of 
authority shall not operate to relieve the board of directors, or any member 
thereof, of any responsibility imposed by law. 

History: En. Sec. 38, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 38 


15-2239. Place and notice of directors’ meetings. Meetings of the board 
of directors, regular or special, may be held either within or without this 
state. 

Regular meetings of the board of directors may be held with or without 
notice as prescribed in the bylaws. Special meetings of the board of 
directors shall be held upon such notice as is prescribed in the bylaws. 
Attendance of a director at a meeting shall constitute a waiver of notice 
of such meeting, except where a director attends a meeting for the express 
purpose of objecting to the transaction of any business because the meeting 
is not lawfully called or convened. Neither the business to be transacted 
at, nor the purpose of, any regular or special meeting of the board of 


235 


15-2240 


CORPORATIONS 


directors-need be specified in the notice or waiver of notice of such meeting 


unless required by the bylaws. 
History: En. Sec. 39, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 39 
of the ABA Model Business Corporation 
Act. 


Collateral References 

Corporations€—298 (2), (3). 

19 C.J.S. Corporations §§ 746, 747. 

19 Am. Jur. 2d, Corporations, p. 529, 
§ 1124; p. 566, § 1133. 


DECISIONS UNDER FORMER LAW 


Statute Supplanted by Bylaws When 
They Provide for Special Meetings 


Under the express terms of former sec- 
tion 15-502, the method therein provided 
for the calling of special meetings of the 
directors of a corporation, had no appli- 
cation where the bylaws declare how such 
meetings shall be called. Aetna Casualty 
& Surety Co. v. American Brewing Co., 63 
M 474, 482, 208 P 921. 


When Notice Is Dispensable 


Notice in writing to the members of the 
board of directors of a corporation of the 
holding of a special meeting was not in- 
dispensable to the legality of the pro- 
ceedings, where all the directors attended 


and participated without objection in the 
dispatch of the business in hand. The only 
object of the notice is that the directors 
have an opportunity of being present at 
the meeting and taking part in its pro- 
ceedings. O’Rourke v. Grand Opera House 
Co., 47 M 459, 467, 133 P 965. 


Written Notice 


Verbal notice of a special meeting of 
the board of trustees of a corporation or- 
ganized under the Compiled Statutes of 
1887 was sufficient to make its proceed- 
ings proof against the objection that they 
were void because not based upon a writ- 
ten notice. O’Rourke v. Grand Opera 
House Co., 47 M 459, 466, 133 P 965. 


15-2240. Dividends. The board of directors of a corporation may, 
from time to time, declare and the corporation may pay dividends on its 
outstanding shares in cash, property, or its own shares, except when the 
corporation is insolvent or when the payment thereof would render the 
corporation insolvent or when the declaration or payment thereof would 
be contrary to any restrictions contained in the articles of incorporation, 
subject to the following provisions: 


(a) Dividends may be declared and paid in cash or property only out 
of the unreserved and unrestricted earned surplus of the corporation, or 
out of the unreserved and unrestricted net earnings of the current fiscal 
year and the next preceding fiscal year taken as a single period; provided, 
however, that if the stated capital of the corporation shall have been 
diminished by depreciation in the value of its property, or by losses, or 
otherwise, to an amount less than the aggregate amount of the stated 
capital represented by the issued and outstanding stock of all classes 
having a preference upon distribution of assets, such a dividend shall not 
be declared. 


(b) If the articles of incorporation of a corporation engaged in the 
business of exploiting natural resources so provide, dividends may be de- 
elared and paid in cash out of the depletion reserves, but each such divi- 
dend shall be identified as a distribution of such reserves and the amount 
per share paid from such reserves shall be disclosed to the shareholders 
receiving the same; provided, however, that no such dividend shall be paid 
to the holders of any class of shares which would reduce the remaining 
net assets of the corporation below the aggregate preferential amount 
payable in the event of voluntary liquidation to the holders of shares 
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having preferential rights to the assets of the corporation in the event 
of liquidation. 

(c) Dividends may be declared and paid in its own shares out of any 
treasury shares that have been reacquired out of surplus of the corporation. 

(d) Dividends may be declared and paid in its own authorized but 
unissued shares out of any unreserved and unrestricted surplus of the 
corporation upon the following conditions: 

(1) Ifa dividend is payable in its own shares having a par value, such 
shares shall be issued at not less than the par value thereof and there 
shall be transferred to stated capital at the time such dividend is paid 
an amount of surplus at least equal to the aggregate par value of the 
shares to be issued as a dividend. 

(2) Ifa dividend is payable in its own shares without par value, such 
shares shall be issued at such stated value as shall be fixed by the board 
of directors by resolution adopted at the time such dividend is declared, 
and there shall be transferred to stated capital at the time such dividend 
is paid an amount of surplus equal to the aggregate stated value so fixed 
in respect of such shares; and the amount per share so transferred to 
stated capital shall be disclosed to the shareholders receiving such divi- 
dend coneurrently with the payment thereof. 

(e) No dividend payable in shares of any class shall be paid to the 
holders of shares of any other class unless the articles of incorporation 
so provide or such payment is authorized by the affirmative vote or the 
written consent of the holders of at least a majority of the outstanding 
shares of the class in which the payment is to be made. 

A split-up or division of the issued shares of any class into a greater 
number of shares of the same class without increasing the stated capital 
of the corporation shall not be construed to be a share dividend within the 
meaning of this section. | 

History: En. Sec. 40, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 40 
of the ABA Model Business Corporation 


to dividends declared thereon. 60 ALR 
703. 

Right of pledgee of corporate stock in 
respect of dividends declared thereon. 67 


ALR 485 and 103 ALR 849. 


Act. 


Cross-Reference 


Dividends not declared except from sur- 
plus, sec. 94-2306. 


Collateral References 


Corporations©—150, 152. 

18 O.J.S. Corporations §§ 460, 463-468. 

19 Am. Jur. 2d 285, Corporations, § 809 
et seq. 


Holders of preferred stock, rights in 
respect to dividends. 6 ALR 802; 67 ALR 
765; 98 ALR 1526 and 133 ALR 653. 

Effect of impairment of capital or exist- 
ence of debts on preferred stockholders’ 
right to dividends. 6 ALR 818. 

Right or duty of corporation to pay 
dividends, and liability for wrongful pay- 
ments. 55 ALR 8; 76 ALR 885 and 109 
ALR 1381. 

Rights of seller and purchaser of stock 


Accrued dividends on preferred stock. 
75 ALR 1150. 

Right as between life beneficiaries and 
remaindermen in corporate dividends or 
distributions during the life interest. 130 
ALR 492 and 44 ALR 2d 1277. 


Construction and application of provi- 
sions of statute, charter, bylaws, or stock 
certificates conferring upon holders of pre- 
ferred or other specified class of stock a 
right to vote in event of nonpayment of 
dividends or other specified conditions. 
154 ALR 418. 

Validity of cancellation of accrued divi- 
dends on preferred corporate stock. 8 
ALR 2d 893. 


Overpayments of dividends on preferred 
stock as deductible in payment of divi- 
dends for later years. 10 ALR 2d 241. 

Parties defendant to stockholder’s suit 


to compel declaration of dividends. 15 
ALR 2d 1124. 
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Preferred stockholders’ rights, upon 
liquidation or dissolution, to dividends. 25 
ALR 2d 788, 

Rights of preferred stockholders as to 
passed or accumulated dividends in go- 
ing concern. 27 ALR 2d 1073. 


CORPORATIONS 


Action for dividend after refusal of 
corporation or its agent to register or 
effectuate transfer of stock. 32 ALR 2d 
168. 


DECISIONS UNDER FORMER LAW 


Repurchase of Capital Stock 


The mere repurchase of capital stock by 
a corporation would not tend to decrease 
it, unless the directors should absolutely 
merge or extinguish the stock after its 
repurchase. If it is unlawful to decrease 


the capital stock, presumptively the direc- 
tors did not violate the law. It would 
require some positive showing to the con- 
trary to overturn this presumption. Por- 
ter v. Plymouth Gold Min. Co., 29 M 347, 
358, 359, 74 P 938. 


15-2241. Distributions from capital surplus. The board of directors 
of a corporation may, from time to time, distribute to its shareholders out 
of capital surplus of the corporation a portion of its assets, in cash or 
property, subject to the following provisions: 


(a) No such distribution shall be made at a time when the corporation 
is insolvent or when such distribution would render the corporation in- 
solvent. 


(b) No such distribution shall be made unless the articles of incorpora- 
tion so provide or such distribution is authorized by the affirmative vote 
of the holders of a majority of the outstanding shares of each class whether 
or not entitled to vote thereon by the provisions of the articles of incorpo- 
ration of the corporation. 


(ce) No such distribution shall be made to the holders of any class of 
shares unless all cumulative dividends accrued on all preferred or special 
classes of shares entitled to preferential dividends shall have been fully 
paid. 

(d) No such distribution shall be made to the holders of any class 
of shares which would reduce the remaining net assets of the corporation 
below the aggregate preferential amount payable in event of voluntary 
liquidation to the holders of shares having preferential rights to the assets 
of the corporation in the event of liquidation. 


(e) Each such distribution, when made, shall be identified as a dis- 
tribution from capital surplus and the amount per share disclosed to the 
shareholders receiving the same concurrently with the distribution thereof. 


The board of directors of a corporation may also, from time to time, 
distribute to the holders of its outstanding shares having a cumulative 
preferential right to receive dividends, in discharge of their cumulative 
dividend rights, dividends payable in cash out of the capital surplus of the 
corporation, if at the time the corporation has no earned-surplus and 
is not insolvent and would not thereby be rendered insolvent. Each such 
distribution, when made, shall be identified as a payment of cumulative 
dividends out of capital surplus. 


History: En. Sec. 41, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 41 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Division of corporate assets among 
stockholders upon intracorporate deadlock. 
47 ALR 2d 365. 
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15-2242. Liability of directors in certain cases. In addition to any 
other liabilities imposed by law upon directors of a corporation: 


(a) Directors of a corporation, who vote for or assent to the declara- 
tion of any dividend or other distribution of the assets of a corporation 
to its shareholders contrary to the provisions of this act or contrary to 
any restrictions contained in the articles of incorporation, shall be jointly 
and severally liable to the corporation for the amount of such dividend 
which is paid or the value of such assets which are distributed in excess 
of the amount of such dividend or distribution which could have been 
paid or distributed without a violation of the provisions of this act or the 
restrictions in the articles of incorporation. 


(b) Directors of a corporation who vote for or assent to the purchase 
of its own shares contrary to the provisions of this act shall be jointly 
and severally liable to the corporation for the amount of consideration 
paid for such shares which is in excess of the maximum amount which 
could have been paid therefor without a violation of the provisions of this 
act. 


(c) The directors of a corporation who vote for or assent to any dis- 
tribution of assets of a corporation to its shareholders during the liqui- 
dation of the corporation without the payment and discharge of, or making 
adequate provision for, all known debts, obligations, and liabilities of 
the corporation shall be jointly and severally liable to the corporation 
for the value of such assets which are distributed, to the extent that 
such debts, obligations and liabilities of the corporation are not thereafter 
paid and discharged. 


(d) The directors of a corporation who vote for or assent to the mak- 
ing of a loan to an officer or director of the corporation, or the making 
of any loan secured by shares of the corporation, except as authorized 
by other provisions of this act, shall be jointly and severally liable to the 
corporation for the amount of such loan until the repayment thereof. 


A director of a corporation who is present at a meeting of its board 
of directors at which action on any corporate matter is taken shall be 
presumed to have assented to the action taken unless his dissent shall be 
entered in the minutes of the meeting or unless he shall file his written 
dissent to such action with the person acting as the secretary of the 
meeting before the adjournment thereof or shall forward such dissent by 
registered mail to the secretary of the corporation immediately after the 
adjournment of the meeting. Such right to dissent shall not apply to a 
director who voted in favor of such action. 


A director shall not be liable under subparagraphs (a), (b) or (¢) of 
this section if he relied and acted in good faith upon financial statements 
of the corporation represented to him to be correct by the president or 
the officer of such corporation having charge of its books of account, or 
stated in a written report by an independent public or certified public 
accountant or firm of such accountants fairly to reflect the financial con- 
dition of such corporation, nor shall he be so lable if in good faith in 
determining the amount available for any such dividend or distribution 
he considered the assets to be of their book value. 
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Any director, against whom a claim shall be asserted under or pursuant 
to this section for the payment of a dividend or other distribution of 
assets of a corporation and who shall be held liable thereon, shall be en- 
titled to contribution from the shareholders who accepted or received any 
such dividend or assets, knowing such dividend or distribution to have 
been made in violation of this act, in proportion to the amounts received 
by them respectively. 


Any director against whom a claim shall be asserted under or pursuant 
to this section shall be entitled to contribution from the other directors 
who voted for or assented to the action upon which the claim is asserted. 

History: En. Sec. 42, Ch. 300, L. 1967. Collateral References 


’ Corporations€—307 et seq. 
pli akan 19 C.J.S. Corporations § 761 et seq. 
19 Am. Jur. 2d 677, Corporations, § 1271 
et seq. 


This section is derived from section 43 
of the ABA Model Business Corporation 
Act. 

Duty and liability of closely held corpo- 
Cross-Reference ration, its directors, officers, or majority 
Liability of subscribers and sharehold- stockholders, in acquiring stock of minor 

ers, sec, 15-2223. shareholder. 7 ALR 3d 500. 


15-2243. Provisions relating to actions by shareholders. No action 
shall be brought in this state by a shareholder in the right of a domestic 
or foreign corporation unless the plaintiff was a holder of record of shares 
or of voting trust certificates therefor at the time of the transaction of 
which he complains, or his shares or voting-trust certificates thereafter 
devolved upon him by operation of law’ from a person who was a holder 
of record at such time. 


In any action hereafter instituted in the right of any domestic or 
foreign corporation by the holder or holders of record of shares of such 
corporation or of voting trust certificates therefor, the court having 
jurisdiction, upon final judgment and a finding that the action was brought 
without reasonable cause, may require the plaintiff or plaintiffs to pay to 
the parties named as defendant the reasonable expenses, including fees 
of attorneys, incurred by them in the defense of such action. 

History: En. Sec. 43, Ch. 300, L. 1967. Collateral References 


Disregarding corporate entity in set- 
Model Act tling accounts between close corporation 
This section is derived from section 43A and its stockholder or stockholders. 100 

of the ABA Model Business Corporation ALR 2d 385. 

Act. 


15-2244. Officers. The officers of a corporation shall consist of a presi- 
dent, one or more vice-presidents as may be prescribed by the bylaws, a 
secretary, and a treasurer, each of whom shall be elected by the board of 
directors at such time and in such manner as may be prescribed by the 
bylaws. Such other officers and assistant officers and agents as may be 
deemed necessary may be elected or appointed by the board of directors 
or chosen in such other manner as may be prescribed by the bylaws. Any 
two or more offices may be held by the same person, except the offices of 
president and secretary. 


All officers and agents of the corporation, as between themselves and 
the corporation, shall have such authority and perform such duties in 
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the management of the corporation as may be provided in the bylaws, or 
as may be determined by resolution of the board of directors not incon- 


sistent with the bylaws. 
History: En, Sec. 44, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 44 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Corporations€—284, 300-302. 
19 C.J.8. Corporations §§ 721, 752-755. 


Responsibility of corporation for mis- 
statement by officer or employee to induce 
or influence purchase of stock. 66 ALR 
1450. 

Power of president of corporation to 
have litigation instituted by it where 
board of directors has failed or refused 
to grant permission. 10 ALR 2d 701. 

Purchase of claims against corporation 
by officer thereof. 13 ALR 2d 1172. 

Power of corporate officer to hire em- 
ployees for life. 28 ALR 2d 940. 

Power of corporate officers with respect 
to payment of remuneration, bonus and 
the like, to widow or family of deceased 
officer. 29 ALR 2d 1262. 

Authority of corporate officer to bind 
corporation as guarantor or surety. 34 
ALR 2d 290. 


Authority of corporate officers to en- 
dorse and transfer commercial paper. 37 
ALR 2d 523. 

Authority of president of corporation 
to subordinate corporation’s claim, as- 
Jerk lien, or the like. 53 ALR 2d 

21. 

Authority of corporate officers to mort- 
gage or pledge corporate personal proper- 
ty. 62 ALR 2d 712. 

Power of secretary-treasurer of corpo- 
ration to institute litigation for it. 64 
ALR 2d 900. 

Power of president of corporation to 
commence or carry on arbitration pro- 
ceedings. 65 ALR 2d 1321. 

Criminal liability of corporate officer 
who issues worthless check in corporate 
name, 68 ALR 2d 1269. 

Recovery back by corporation of com- 
pensation paid to officer as result of mis- 
take or officer’s fraud. 88 ALR 2d 1437. 

Power and authority of president of 
business corporation to execute com- 
mercial paper. 96 ALR 2d 549. 

Duty and liability of closely held corpo- 
ration, its directors, officers, or majority 
stockholders, in acquiring stock of minor- 
ity shareholder. 7 ALR 3d 500. 


DECISIONS UNDER FORMER LAW 


Evidence Must Support Contention of 
Fictitious Resignation 


Where defendant, sought to be held for 
the penalty prescribed by former section 
15-606 for failure to furnish a statement 
of the financial condition of his corpora- 
tion as treasurer, showed by the records 
of a special meeting of directors some 
six weeks prior to the demand for such 
statement that his resignation had been 
accepted and his successor elected, the 
contention of plaintiff that the records 
were sham and fictitious was not sup- 
ported by evidence. Stanton Trust & Sav- 
ings Bank v. Johnson, 107 M 348, 354, 85 
P 2d 336. 


False Certificate 


Quaere: May a corporation be held lia- 
ble for injury resulting to a person from 
the issuance of a false certificate issued 
by its secretary, in view of former section 
15-410, providing that for such an act the 
officer himself shall respond in damages? 
Aetna Casualty & Surety Co. v. American 
Brewing Co., 63 M 474, 482, 208 P 921. 

Where the bylaws of a corporation pro- 
vided that a special meeting of the board 
of directors could be called by the presi- 
dent or at his request by the secretary, 
the seeretary and the third member of 


the board were without authority to call 
such a meeting, and a surety company 
which relied upon the certificate of the 
secretary that at the meeting he had been 
empowered to enter into a contract of in- 
demnity in behalf of the corporation, did 
so at its peril. Aetna Casualty & Surety 
Co. v. American Brewing Co., 63 M 474, 
208 P 921. 


False Report 


The trustees of a corporation, who filed 
a report which did not specify as a debt 
of the company its liability on a covenant 
of title, are not liable for a false report, 
if at the time the report was filed, the 
breach of the covenant was not known to 
them, and such a report is not false in 
stating that the capital was paid in full 
because of the mere fact that the property 
for which it was issued has decreased in 
value. Giddings v. Holter, 19 M 263, 267, 
48 P 8. 


Must Be in Office for Liability To At- 
tach—Estoppel 


One who was not the treasurer of a 
corporation at the time a stockholder de- 
manded a financial statement of its condi- 
tion under former section 15-606 could not 
be made. such-under the doctrine of es- 
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toppel based on certain annual reports 
which bore his name as treasurer; the rule 
being otherwise where the rights of a 
third person dealing with the corporation 
through the treasurer relied upon such 
reports to his damage, in which case the 
corporation would be estopped. The liabil- 
ity attaches to the treasurer as an official 
by virtue of the office, and not otherwise. 
Stanton Trust & Savings Bank v. John- 
son, 107 M 348, 352, 85 P 2d 336. 


Powers of President 


Notwithstanding former section 15-406, 
the general executive officer of a corpora- 
tion may, specifically or by implication, 
be authorized by the directors thereof to 
conduct its business under their directions. 
Edwards v. Plains Light & Water Co., 49 
M 535, 547, 143 P 962. 

The general implication that where the 
president of a corporation makes a con- 
tract within the ordinary scope of the cor- 
poration a person dealing with the presi- 
dent may proceed upon the assumption 
that the officer has authority to bind his 
principal must be more strongly drawn 
where the instrument in question is a 
promissory note of the corporation; but 
where it is shown that like notes issued 
by him in the name of the corporation, 
signed by its president and secretary, with 


CORPORATIONS 


the corporate seal affixed, were ratified by 
it, the testimony tends to prove a custom 
and acquiescence from which implied au- 
thority may be presumed. Alley v. Butte 
& Western Min. Co., 77 M 477, 492, 251 
Piz. 


Powers of Secretary 


The secretary of a corporation has not, 
by virtue of his office alone, authority to 
bind it by contract. Aetna. Casualty & 
Surety Co. v. American Brewing Co., 63 
M 474, 479, 208 P 921. 


Venue for Action To Recover Penalty 


The legislature, in enacting former sec- 
tion 15-606, did not intend to repeal or 
change the then existing laws relating to 
the right to demand a change of venue. 
“Jurisdiction” is the authority to hear and 
determine; “venue” is the place of trial. 
With no statutory direction as to manner 
of delivery of the statement, the treasurer 
could mail it from the county seat where 
he lived and where the corporation had its 
principal place of business, hence the 
cause of action resulting from his refusal 
arose in that county under section 93-2902, 
and place of trial was properly changed to 
that county. Stanton Trust & Savings 
Bank v. Johnson, 104 M 235, 238, 65 P 2d 
1188. 


15-2245. Removal of officers. Any officer or agent may be removed 
by the board of directors whenever in its judgment the best interests of 
the corporation will be served thereby, but such removal shall be without 
prejudice to the contract rights, if any, of the person so removed. Election 
or appointment of an officer or agent shall not of itself create contract 
rights. 

History: En. Sec. 45, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 45 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Corporations¢—294, 

19 C.J.S. Corporations § 738. 

19 Am. Jur. 2d 545, Corporations, § 1105 
et seq. 


Cross-Reference 
Removal of directors, sec. 15-2236. 


15-2246. Books and records. Each corporation shall keep correct and 
complete books and records of account and shall keep minutes of the 
proceedings of its shareholders and board of directors; and shall keep 
at its registered office or principal place of business, or at the office of its 
transfer agent or registrar, a record of its shareholders, giving the names 
and addresses of all shareholders and the number and class of the shares 
held by each. 

Any person who shall have been a shareholder of record for at least 
six (6) months immediately preceding his demand or who shall be the holder 
of record of at least five per cent (5%) of all the outstanding shares of a cor- 
poration, upon written demand stating the purpose thereof, shall have the 
right to examine, in person, or by agent or attorney, at any reasonable 
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time or times, for any proper purpose, its books and records of account, 
minutes and record of shareholders and to make extracts therefrom. 

Any officer or agent who, or a corporation which, shall refuse to allow 
any such shareholder, or his agent or attorney, so to examine and make 
extracts from its books and records of account, minutes, and record of 
shareholders, for any proper purpose, shall be lable to such shareholder 
for such damages or other remedy as may be afforded him by law and for 
court costs and attorneys’ fees incurred. It shall be a defense to any 
action under this section that the person suing therefor has within two (2) 
years prior to the demand sold or offered for sale any list of shareholders 
of such corporation or any other corporation or has aided or abetted any 
person in procuring any list of shareholders for any such purpose, or has 
improperly used or intends to use any information secured or to be secured 
through the demanded inspection or any prior examination of the books 
and records of account, or minutes, or record of shareholders of such 
corporation or any other corporation, or was not acting and is not acting in 
good faith or for a proper purpose in making his demand. 

Nothing herein contained shall impair the power of any court of 
competent jurisdiction, upon proof by a shareholder of proper purpose, 
irrespective of the period of time during which such shareholder shall 
have been a shareholder of record, and irrespective of the number of 
shares held by him, to compel the production for examination by such 
shareholder of the books and records of account, minutes, and record of 
shareholders of a corporation. 

Upon the written request of any shareholder of a corporation, the 
corporation shall mail to such shareholder its most recent financial state- 
ments showing in reasonable detail its assets and liabilities and the results 
of its operations. 


History: En. Sec. 46, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 46 
of the ABA Model Business Corporation 
Act. 


Cross-References 


Books of corporation, fraud in keeping 
accounts in, sec. 94-2308, 

Failure of officer of corporation to per- 
mit inspection of records, penalty, sec. 
94-2310. 


Collateral References 


Corporations©—59, 181, 395. 

18 C©.J.S. Corporations §§191, 501 et 
seq.; 19 C.J.S. Corporations § 988. 

18 Am. Jur. 2d 704, Corporations, § 174 
et seq. 


Purposes for which stockholder or offi- 
cer may exercise right to examine corpo- 
rate books and records. 15 ALR 2d 11. 

Form, particularity, and manner of des- 
ignation required in subpoena duces tecum 
for production of corporate books, records, 
and documents. 23 ALR 2d 862. 


DECISIONS UNDER FORMER LAW 


Entries in Records as Evidence 


It will be presumed that all entries 
made in the books of the corporation 
against the president and controlling 
stockholder were rightfully made, such 
books being therefore admissible against 


him and his personal representatives in 
an accounting against him arising out of 
the fraudulent purchase of certain shares 
of the corporation’s stock from the execu- 
tor of a deceased owner. Smith v. Moore, 
199 Fed 689, 697. 


15-2247. Incorporators. One or more persons of legal age, or a domestic 
or foreign corporation, may act as incorporator or incorporators of a cor- 
poration by signing, acknowledging and delivering in duplicate to the 
secretary of state articles of incorporation for such corporation. 
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History: En. Sec. 47, Ch. 300, L. 1967. Cross-Reference 
Professional service corporations, secs. 
Pode l a ae 15-2101 to 15-2116. 
This section is derived from section 47 
of the ABA Model Business Corporation Collateral References 


Act. Corporations¢-15. 
18 C.J.S. Corporations §§ 35, 36. 
18 Am. Jur. 2d, Corporations, p. 577, 
§ 30; p. 583, § 35. 


15-2248. Articles of incorporation. The articles of incorporation shall 
set forth: 

(a) The name of the corporation. 

(b) The period of duration, which may be perpetual. 

(c) The purpose or purposes for which the corporation is organized. 

(d) The aggregate number of shares which the corporation shall have 
authority to issue; if such shares are to consist of one class only, the par 
value of each of such shares, or a statement that all of such shares are 
without par value; or, if such shares are to be divided into classes, the 
number of shares of each class, and a statement of the par value of the 
shares of each such class or that such shares are to be without par value. 

(e) If the shares are to be divided into classes, the designation of each 
class and a statement of the preferences, limitations and relative rights in 
respect of the shares of each class. 

(f) If the corporation is to issue the shares of any preferred or special 
class in series, then the designation of each series and a statement of the 
variations in the relative rights and preferences as between series in so 
far as the same are to be fixed in the articles of incorporation, and a state- 
ment of any authority to be vested in the board of directors to establish 
series and fix and determine the variations in the relative rights and 
preferences as between series. 

(g) Any provision granting to shareholders the pre-emptive right to 
acquire additional or treasury shares of the corporation. 

(h) Any provision, not inconsistent with law, which the incorporators 
elect to set forth in the articles of incorporation for the regulation of the 
internal affairs of the corporation, including any provision restricting the 
transfer of shares and any provision which under this act is required or 
permitted to be set forth in the bylaws. 

(i) The address, including street and number, if any, of its initial 
registered office, and the name of its initial registered agent at such address. 

(j}) The number of directors constituting the initial board of directors 
and the names and addresses of the persons who are to serve as directors 
until the first annual meeting of shareholders or until their successors be 
elected and qualify. 

(k) The name and address of each incorporator. 


It shall not be necessary to set forth in the articles of incorporation 
any of the corporate powers enumerated in this act. 
History: En. Sec. 48, Ch. 300, L. 1967. Cross-References 
Corporate name, sec. 15-2207. 


Model Act Corporate purposes, sec. 15-2203. : 

This section is derived from section 48 Fees required, sec. 25-102. 
of the ABA Model Business Corporation General powers of corporations, sec. 
Act. 15-2204. - 
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Shares and classes thereof, secs. 15- 
2214, 15-2215. 


Collateral References 


Corporations@=18. 
18 C.J.S. Corporations §§ 52, 56. 
18 Am. Jur. 2d 622, Corporations, § 81. 


Validity, construction, and effect of pro- 
visions of articles of incorporation or 
certificates of stock relating to redemp- 
tion or retirement of stock. 88 ALR 1131. 


15-2250 


Conclusiveness of charter as regards 
character, kind, or purposes of corpora- 
tion. 119 ALR 1012. 

Construction and application of provi- 
sions of articles of incorporation, bylaws, 
statutes, or agreements restricting aliena- 
tion or transfer of corporate stock. 2 
ALR 2d 745. 

Construction and effect of corporate 
articles, charter, or bylaws limiting dur- 
ation or maturity of indebtedness. 55 
ALR 2d 949. 


15-2249, Filing of articles of incorporation. Duplicate originals of the 
articles of incorporation shall be delivered to the secretary of state. If the 
secretary of state finds that the articles of incorporation conform to law, 
he shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” and 
the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of incorporation to which he shall affix the 


other duplicate original. 


The certificate of incorporation, together with the duplicate original 
of the articles of incorporation affixed thereto by the secretary of state, 
shall be returned to the incorporators or their representative. 


History: En. Sec. 49, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 49 
of the ABA Model Business Corporation 
Act. 


Collateral References 
Corporations@=22. 


18 C.J.S. Corporations § 62. 
18 Am. Jur. 2d 586, Corporations, § 39. 


Effect upon the corporate existence of 
failure to file certificates in organizing a 
corporation. 22 ALR 376 and 37 ALR 
1319. 


DECISIONS UNDER FORMER LAW 


Application of Section 


Before the 1929 amendment, former sec- 
tion 15-112, requiring that articles of in- 
corporation be filed in county where 
corporation held real estate, applied to 
domestic corporations only. Uihlein v. 
Caplice Commercial Co., 39 M 327, 336, 102 
P 564. 


Failure To Perfect Organization 


When a corporation has been regularly 
brought into existence, it is not deprived 
of the right to exercise corporate functions 
by the failure of the directors, designated 
by the statute, to perfect the organization 
by taking steps subsequent to the issuance 
of the certificate by the secretary of state. 
Daily v. Marshall, 47 M 377, 395, 133 P 
681. 


Prerequisite to Legal Formation 


The issuance by the secretary of state 
of a certificate that a certified copy of 
the articles of incorporation of a company, 
organized under the provisions of the Civil 
Code of 1895, containing the required 
statement of facts, had been filed in his 
office, was a prerequisite to the legal for- 
mation of a domestic corporation. State 
ex rel. Travelers’ Ins. Co. v. Rotwitt, 18 
M 87, 90, 44 P 409. 


Sufficiency of Pleading 


The allegation that plaintiff was duly 
incorporated under the laws of the state 
by the subscribers to the subscription con- 
tract in pursuance of the terms thereof 
was not a sufficient averment that all the 
conditions of the contract had been ful- 
filled. Enterprise Sheet Metal Works v. 
Schendel, 55 M 42, 50, 173 P 1059. 


15-2250. Effect of issuance of certificate of incorporation. Upon the 


issuance of the certificate of incorporation, the corporate existence shall 
begin and such certificate of incorporation shall be conclusive evidence that 
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all conditions precedent required to be performed by the incorporators 
have been complied with and that the corporation has been incorporated 
under this act, except as against this state In a proceeding to cancel 
or revoke the certificate of incorporation or for involuntary dissolution 


of the corporation. 
History: En. Sec. 50, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 50 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Corporations€=32 (7), 35. 
18 C.J.S. Corporations §§ 76, 77. 


Validity of corporate organization as 
affected by violation of constitutional or 
statutory provision precluding issuance of 
corporate stock in consideration of promis- 
sory note. 78 ALR 2d 877, 


DECISIONS UNDER FORMER LAW 


Action by State 

Former section 15-808, providing for 
inquiry into corporate business or incor- 
poration, limited its effect to an action 
by the state at the suit of the attorney 
general. First Nat. Bank in Billings v. 
First Bank Stock Corp., 306 F 2d 937, 941, 
affirming 197 F Supp 417. 


Banks 


Former section 15-808, providing for in- 
quiry into corporate business or incorpora- 
tion, was not applicable to banks. First 
Nat. Bank in Billings v. First Bank Stock 
Corp., 306 F 2d 937, 941, affirming 197 F 
Supp 417. 


Corporations Organized Prior to 1895 


Since the year 1895 there has been no 
provision for the issuance of a certificate 
to a corporation formed prior thereto, but 
proof of the existence of such a corpora- 
tion could be made under prior laws. For- 
mer sections 15-117 and 15-118 cannot be 
held to declare the only rule of evidence 
in a case involving proof of corporate 
existence, but apply only to corporations 
organized since the adoption of the codes. 
Billings Realty Co. v. Big Ditch Co., 43 
M 251, 256, 115 P 828. 

Former sections 15-117 and 15-118 do not 
apply to corporations organized prior to 
1895. Billings Realty Co. v. Big Ditech Co., 
43 M 251, 256, 115 P 828. 

Former section 15-117, relating to evi- 
dence of corporate existence or capacity, 
cannot refer to a corporation organized 
prior to July 1, 1895, for in terms it ap- 
plies only to institutions of the kind to 
which certificates of incorporation have 
been issued, or, what is the same thing, 
organized since the adoption of the codes. 
Billings Realty Co. v. Big Ditch Co., 43 
M 251, 257, 115 P 828. 


Foreign Corporation 


Admission in evidence of a certified 
copy of the articles of incorporation of 
a foreign company, though properly ecer- 


tified, was nevertheless erroneous in the 
absence of a certified copy of the laws of 
the state of its incorporation showing the 
mode of incorporation and the proper cus- 
todian of the original, where such com- 
pany had never complied with the laws of 
nor was doing business in this state. Har- 
vey E. Mack Co. v. Ryan, 80 M 524, 531, 
261 P 283, 


Presumption 


Former section 15-117 presumed a cor- 
poration with capital subscribed under the 
condition precedent implied by the gener- 
al rule, or in accordance with an agree- 
ment had by the subscribers either at the 
time they made their subscriptions or 
thereafter. Enterprise Sheet Metal Works 
v. Schendel, 55 M 42, 52, 173 P 1059. 


Right To Challenge Corporate Existence 


Where the records of the secretary of 
state show that a company has been 
regularly incorporated and is carrying on 
business as a corporation, it must be con- 
sidered at least a corporation de facto, 
and the state alone, by a direct proceed- 
ing for that purpose, can challenge its 
existence or its right to do business in the 
state, Sun River Stock & Land Co. v. 
Montana Trust & Savings Bank, 81 M 
222, 235, 262 P 1039. 


When and by Whom May a Corporation 
Be Attacked 


Failure to comply with statutory pro- 
visions relative to the formation of cor- 
porations does not ipso facto work a 
dissolution nor permit the question of the 
corporate capacity to be raised collaterally 
by a private citizen in a controversy be- 
tween him and the corporation. Daily v. 
Marshall, 47 M 377, 392, 133 P 681. 

It was the purpose of the legislature 
to prohibit inquiry in any private civil 
action into the question whether the os- 
tensible corporation has a legal existence, 
further than to ascertain whether the re- 
quirements prescribed by the section of 
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the code relative to the formation of cor- 
porations have been observed. Daily v. 
Marshall, 47 M 3877, 133 P 681. 

After a corporation has been lawfully 
organized, its character, as such, cannot 
be inquired into collaterally at the in- 
stance of a private citizen in a contro- 


15-2252 


versy between him and it, and its legal 
capacity can be brought in question by 
the state only through its proper officer, 
as prescribed in former section 15-808, and 
for one of the causes enumerated in sec- 
tion 93-6402. Barnes v. Smith, 48 M 309, 
316, 137 P 541. 


15-2251. Organization meeting of directors. After the issuance of the 
certificate of incorporation an organization meeting of the board of direc- 
tors named in the articles of incorporation shall be held, either within 
or without this state, at the call of a majority of the incorporators, for 
the purpose of adopting bylaws, electing officers and the transaction of 
such other business as may come before the meeting. The incorporators 
calling the meeting shall give at least three (8) days’ notice thereof by mail 
to each director so named, which notice shall state the time and place of the 
meeting. 

History: En. Sec. 51, Ch. 300, L. 1967. 
Model Act 
This section is derived from section 52 


of the ABA Model Business Corporation 
Act. 


15-2252. Right to amend articles of incorporation. A corporation may 
amend its articles of incorporation, from time to time, in any and as many 
respects as may be desired, so long as its articles of incorporation as 
amended contain only such provisions as might be lawfully contained in 
original articles of incorporation at the time of making such amendment, 
and, if a change in shares or the rights of shareholders, or an exchange, 
reclassification or cancellation of shares or rights of shareholders is to be 
made, such provisions as may be necessary to effect such change, exchange, 
reclassification or cancellation. 

In particular, and without limitation upon such general power of 
amendment, a corporation may amend its articles of incorporation, from 
time to time, so as: 

(a) To change its corporate name. 

(b) To change its period of duration. 

(ec) To change, enlarge or diminish its corporate purposes. 

(d) To increase or decrease the aggregate number of shares, or shares 
of any class, which the corporation has authority to issue. 

(e) To increase or decrease the par value of the authorized shares of 
any class having a par value, whether issued or unissued. 

(f) To exchange, classify, reclassify or cancel all or any part of its 
shares, whether issued or unissued. 

(g) To change the designation of all or any part of its shares, whether 
issued or unissued, and to change the preferences, limitations, and the 
relative rights in respect of all or any part of its shares, whether issued 
or unissued. 

- (h) To change shares having a par value, whether issued or unissued, 
into the same or a different number of shares without par value, and to 
change shares without par value, whether issued or unissued, into the 
same or a different number of shares having a par value. 

(i) To change the shares of any class, whether issued or unissued, 
and whether with or without par value, into a different number of shares 
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of the same class or into the same or a different number of shares, either 
with or without par value, of other classes. 

(j) To create new classes of. shares having rights and preferences 
either prior and superior or subordinate and inferior to the shares of any 
class then authorized, whether issued or unissued. 

(k) To cancel or otherwise affect the right of the holders of the shares 
of any class to receive dividends which have accrued but have not been 
declared. 

(1) To divide any preferred or special class of shares, whether issued 
or unissued, into series and fix and determine the designations of such 
series and the variations in the relative rights and preferences as between 
the shares of such series. 

(m) To authorize the board of directors to establish, out of authorized 
but unissued shares, series of any preferred or special class of shares and 
fix and determine the relative rights and preferences of the shares of any 
series so established. 

(n) To authorize the board of directors to fix and determine the rela- 
tive rights and preferences of the authorized but unissued shares of series 
theretofore established in respect of which either the relative rights and 
preferences have not been fixed and determined or the relative rights and 
preferences theretofore fixed and determined are to be changed. 

(0) To revoke, diminish, or enlarge the authority of the board of 
directors to establish series out of authorized but unissued shares of any 
preferred or special class and fix and determine the relative rights and 
preferences of the shares of any series so established. 

(p) To grant to shareholders of any class the pre-emptive right to 
acquire additional or treasury shares of the corporation, whether then or 
thereafter authorized. 


History: En. Sec. 52, Ch. 300, L. 1967. Power to create preferred stock as 


against existing preferred stock. 44 ALR 
Model Act 72. 
This section is derived from section 53 Power of state to amend charter of a 


of the ABA Model Business Corporation private incorporated charity. 62 ALR 573. 
Act. Protection of dissenting stockholder 


upon change of corporate structure affect- 
Collateral References ing his preferential rights. 78 ALR 1118. 
Corporations€=37, 40, 47. 


Power of corporation to change obliga- 
18 C.J.S. Corporations §§ 61, 79, 171. tions to stockholders. 105 ALR 1452 and 
18 Am. Jur. 2d, Corporations, p. 611, 


117 ALR 1290. 
§ 69; p. 628, § 87; p. 643, § 102. 


Extension or renewal of period of cor- 
porate existence. 108 ALR 59. 
Reduction of capital stock and distribu- 
tion of corporate assets upon reduction. 


Power of corporation to amend its char- 
ter in respect of character or kind of 
44 ALR 11 and 35 ALR 2d 1149. 


business. 111 ALR 1525, 
DECISIONS UNDER FORMER LAW 


Construction of Amendatory Act poration containing, however, inter alia, a 


Chapter 7, Laws of 1931 (since re- 
pealed), dealing with the life of corpora- 
tions, was not impliedly repealed by chap- 
ter 38, Laws of 1931, which amended 
former section 15-201, having to do with 
the amendment of the articles of incor- 


provision referring to the extension of a 
corporation’s existence, there being, under 
the interpretation adopted, no conflict be- 
tween the acts. State ex rel. Nagle v. The 
Leader Co., 97 M 586, 592, 37 P 2d 561. 


15-2253. Procedure to amend articles of incorporation. Amendments 
to the articles of incorporation shall be made in the following manner: 
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(a) The board of directors shall adopt a resolution setting forth the 

proposed amendment and directing that it be submitted to a vote at a 
meeting of shareholders, which may be either an annual or a special meet- 
ing. 
(b) Written notice setting forth the proposed amendment or a sum- 
mary of the changes to be effected thereby shall be given to each share- 
holder of record entitled to vote thereon within the time and in the 
manner provided in this act for the giving of notice of meetings of share- 
holders. If the meeting be an annual meeting, the proposed amendment 
or such summary may be included in the notice of such annual meeting. 
If the amendment shall involve an increase of authorized shares, at least 
thirty (30) days’ notice of the meeting for acting upon such amendment 
shall be given to shareholders entitled to vote at such meeting. 

(c) At such meeting a vote of the shareholders entitled to vote 
thereon shall be taken on the proposed amendment. The proposed amend- 
ment shall be adopted upon receiving the affirmative vote of the holders 
of a majority of the shares entitled to vote thereon, unless any class of 
shares is entitled to vote thereon as a class, in which event the proposed 
amendment shall be adopted upon receiving the affirmative vote of the 
holders of a majority of the shares of each class of shares entitled to vote 
thereon as a class and of the total shares entitled to vote thereon. 

Any number of amendments may be submitted to the shareholders and 
voted upon by them at one meeting. 

History: En, Sec. 53, Ch. 300, L. 4967. 32) Qross'Retecenhe 

Model Act eee Fie ner ape erehol ey proces sec. 

This section is derived ‘from ,Section 54; 5% % 3} 2984s? 
na dpe ABA Model Business; Corporation 


#2 > 93 
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15-2254, Class voting on amendments. The holders of the outstanding 
shares of a class shall be entitled to vote as a class upon a proposed amend- 
ment, whether or not entitled to vote thereon by the provisions of the 
articles of incorporation, if the amendment would: 

(a) Increase or decrease the aggregate number of authorized shares of 
such class. 

(b) Inerease or decrease the par value of the shares of such class. 

(c) Effect an exchange, reclassification or cancellation of all or part 
of the shares of such class. 

(d) Effect an exchange, or create a right of exchange, of all or any 
part of the shares of another class into the shares of such class. 

(e) Change the designations, preferences, limitations or relative rights 
of the shares of such class. 

(f) Change the shares of such class, whether with or without par 
value, into the same or a different number of shares, either with or without 
par value, of the same class or another class or classes. 

(g) Create a new class of shares having rights and preferences prior 
and superior to the shares of such class, or increase the rights and prefer- 
ences of any class having rights and preferences prior or superior to the 
shares of such class. 
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(h) In the case of a preferred or special class of shares, divide the 
shares of such class into series and fix and determine the designation of 
such series and the variations in the relative rights and preferences between 
the shares of such series, or authorize the board of directors to do so. 

(i) Limit or deny existing pre-emptive rights of the shares of such 
class. 

(j) Cancel or otherwise affect dividends on the shares of such class 
which have accrued but have not been declared. 

History: En. Sec. 54, Ch. 300, L. 1967. ¥ the ABA Model Business Corporation 
Cc 


Model Act 
This section is derived from section 55 


15-2255. Articles of amendment. The articles of amendment shall be 
executed in duplicate by the corporation by its president or a vice-president 
and by its secretary or an assistant secretary, and verified by one of the 
officers signing such articles, and shall set forth: 

(a) The name of the corporation. 

(b) The amendment so adopted. 

(c) The date of the adoption of the amendment by the shareholders. 

(d) The number of shares outstanding, and the number of shares 
entitled to vote thereon, and if the shares of any class are entitled to vote 
thereon as a class, the designation and number of outstanding shares en- 
titled to vote thereon of each such elass. 

(e) The number af. skares voted ‘fer: and against such amendments, 
respectively, and, if the shares-of any class are entitled to vote thereon as 
a class, the mimber of pHares of: each such class, voted for and against such 
amendment, ‘respectively: : | % 3s 

(f) If such eiceament dee fore an Bc reclassification or 
cancellation of issued shares, and if the manner in saben the same shall 
be effected is not set forth in the amendment, then a statement of the 
manner in which the same shall be effected. 

(g) If such amendment effects a change in the amount of stated capi- 
tal, then a statement of the manner in which the same is effected and a 
statement, expressed in dollars, of the amount of stated capital as changed 
by such amendment. 

History: En. Sec. 55, Ch. 300, L. 1697. Collateral References 


Corporations¢40. 
Model Act 18 C.J.S. Corporations § 61. 
This section is derived from section 56 
of the ABA Model Business Corporation 
Act. 


15-2256. Filing of articles of amendment. Duplicate originals of the 
articles of amendment shall be delivered to the secretary of state. If the 
secretary of state finds that the articles of amendment conform to law, he 
shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of amendment to which he shall affix the other 
duplicate original. 
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The certificate of amendment, together with the duplicate original of 
the articles of amendment affixed thereto by the secretary of state, shall be 
returned to the corporation or its representative. 

History: En. Sec. 56, Ch. 300, L. 1967. e the ABA Model Business Corporation 
Cc 


Model Act 
This section is derived from section 57 


15-2257. Effect of certificate of amendment. Upon the issuance of the 
certificate of amendment by the secretary of state, the amendment shall 
become effective and the articles of incorporation shall be deemed to be 
amended accordingly. 

No amendment shall affect any existing cause of action in favor of or 
against such corporation, or any pending suit to which such corporation 
shall be a party, or the existing rights of persons other than shareholders; 
and, in the event the corporate name shall be changed by amendment, no 
suit brought by or against such corporation under its former name shall 
abate for that reason. 

History: En. Sec. 57, Ch. 300, L. 1967. was ABA Model Business Corporation 
ct. 


Model Act 
This section is derived from section 58 


15-2258. Restated articles of incorporation. (1) A eorporation may by 
action taken in the same manner as required for amendment of articles of 
incorporation adopt restated articles of incorporation. The restated articles 
of incorporation may contain any changes in the articles of incorporation 
that could be made by amendment regularly adopted. Adoption of re- 
stated articles of incorporation containing any such changes shall have 
the effect of amending the existing articles of incorporation to conform 
to the restated articles of incorporation, without further action of the 
board of directors or shareholders. Restated articles of incorporation 
shall contain a statement that they supersede the theretofore existing arti- 
eles of incorporation and amendments thereto. Restated articles of incor- 
poration shall contain all the statements required by this act to be included 
in original articles of incorporation except that: 

(a) The restated articles of incorporation shall set forth the amount 
of its stated capital at the time of the adoption of the restated articles 
of incorporation; and 

(b) In lieu of setting forth the address of the initial registered office 
and the name of the initial registered agent at such address, there shall 
be set forth the address, including street and number, if any, of the regis- 
tered office and the name of the registered agent at such address at the 
time of the adoption of the restated articles of incorporation; and 

(c) No statement need be made with respect to the names and addresses 
of directors constituting the initial board of directors or the names and 
addresses of the incorporators. 

(2) Restated articles of incorporation when executed and filed in the 
manner prescribed in this act for articles of amendment shall supersede 
the theretofore existing articles of incorporation and amendments thereto. 
The secretary of state shall upon request. certify a copy of the articles of 
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incorporation, or the articles of incorporation as restated, or any amend- 
ments to either thereof. 


(8) The restated articles of incorporation, when filed, shall be accom- 
panied by a statement, executed in duplicate by the corporation by its 
president or a vice-president and by its secretary or an assistant secretary 
and verified by one of the officers signing such statement, setting forth 
the following: 


(a) The name of the corporation. 


(b) The date of the adoption of the restated articles of incorporation 
by the shareholders. 


(c) The number of shares outstanding, and the number of shares 
entitled to vote thereon, and, if the shares of any class are entitled to vote 
thereon as a class, the designation and number of outstanding shares 
entitled to vote thereon of each such class. 


(d) The number of shares voted for and against the restated articles 
of incorporation, respectively, and, if the shares of any class are entitled 
to vote thereon as a class, the number of shares of each such class voted for 
and against the restated articles of incorporation, respectively. 

(e) If the restated articles of incorporation provide for an exchange, 
reclassification or cancellation of issued shares, and, if the manner in which 
the same shall be effected is not set forth in the restated articles of incor- 
poration, then a statement of the manner in which the same shall be ef- 
fected. 


(f) If the restated articles of incorporation effect a change in the 
amount of stated capital, then a statement of the manner in which the 
same is effected and a statement, expressed in dollars, of the amount of 
stated capital as changed by the restated articles of incorporation. 

History: En. Sec. 58, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Model Act au 
This section is derived from section 59 


15-2259. Amendment of articles of incorporation in reorganization pro- 
ceedings. Whenever a plan of reorganization of a corporation has been 
confirmed by decree or order of a court of competent jurisdiction in pro- 
ceedings for the reorganization of such corporation, pursuant to the provi- 
sions of any applicable statute of the United States relating to reorgani- 
zations of corporations, the articles of incorporation of the corporation 
may be amended, in the manner provided in this section, in as many 
respects as may be necessary to carry out the plan and put it into effect, 
so long as the articles of incorporation as amended contain only such provi- 
Sions as might be lawfully contained in original articles of incorporation at 
the time of making such amendment. 

In particular and without limitation upon such general power of 
amendment, the articles of incorporation may be amended for such purpose 
so as to: 


(a) Change the corporate name, period of duration or corporate 
purposes of the corporation; 


(b) Repeal, alter or amend the bylaws of the corporation; 
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(c) Change the aggregate number of shares, or shares of any class, 
which the corporation has authority to issue; 

(d) Change the preferences, limitations and relative rights in respect 
of all or any part of the shares of the corporation, and classify, reclassify 
or cancel all or any part thereof, whether issued or unissued; 


(e) Authorize the issuance of bonds, debentures or other obligations 
of the corporation, whether or not convertible into shares of any class 
or bearing warrants or other evidences of optional rights to purchase or 
subscribe for shares of any class, and fix the terms and conditions thereof; 
and 


(f) Constitute or reconstitute and classify or reclassify the board of 
directors of the corporation, and appoint directors and officers in place 
of or in addition to all or any of the directors or officers then in office. 

Amendments to the articles of incorporation pursuant to this section 
shall be made in the following manner: 


(a) Articles of amendment approved by decree or order of such court 
shall be executed and verified in duplicate by such person or persons as 
the court shall designate or appoint for the purpose, and shall set forth 
the name of the corporation, the amendments of the articles of incorpora- 
tion approved by the court, the date of the decree or order approving the 
articles of amendment, the title of the proceedings in which the decree 
or order was entered, and a statement that such decree or order was 
entered by a court having jurisdiction of the proceedings for the reor- 
ganization of the corporation pursuant to the provisions of an applicable 
statute of the United States. | 

(b) Duplicate originals of the articles of amendment shall be delivered 
to the secretary of state. If the secretary of state finds that the articles 
of amendment conform to law, he shall, when all fees have been paid as in 
this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of amendment to which he shall affix the other 
duplicate original. 

The certificate of amendment, together with the duplicate original of 
the articles of amendment affixed thereto by the secretary of state, shall 
be returned to the corporation or its representative. 

Upon the issuance of the certificate of amendment by the secretary of 
state, the amendment shall become effective and the articles of incorpora- 
tion shall be deemed to be amended accordingly, without any action 
thereon by the directors or shareholders of the corporation and with the 
same effect as if the amendments had been adopted by unanimous action 
of the directors and shareholders of the corporation. 

History: En. Sec. 59, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act ert 
This section is derived from section 59A 


15-2260. Restriction on redemption or purchase of redeemable shares. 
No redemption or purchase of redeemable shares shall be made by a 
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corporation when it is insolvent or when such redemption or purchase 
would render it insolvent, or which would reduce the net assets below the 
aggregate amount payable to the holders of shares having prior or equal 
rights to the assets of the corporation upon involuntary dissolution. 
History: En. Sec. 60, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 60 


15-2261. Cancellation of redeemable shares by redemption or purchase. 
When redeemable shares of a corporation are redeemed or purchased by 
the corporation, the redemption or purchase shall effect a cancellation of 
such shares, and a statement of cancellation shall be filed as provided in 
this section. Thereupon such shares shall be restored to the status of au- 
thorized but unissued shares, unless the articles of incorporation provide 
that such shares when redeemed or purchased shall not be reissued, in 
which case the filing of the statement of cancellation shall constitute an 
amendment to the articles of incorporation and shall reduce the number 
of shares of the class so canceled which the corporation is authorized to 
issue by the number of shares so canceled. 

The statement of cancellation shall be executed in duplicate by the 
corporation by its president or a vice-president and by its secretary or an 
assistant secretary, and verified by one of the officers signing such state- 
ment and shall set forth: 

(a) The name of the corporation. 

(b) The number of redeemable shares canceled through redemption 
or purchase, itemized by classes and series. 

(c) The aggregate number of issued shares, itemized by classes and 
series, after giving effect to such cancellation. 

(d) The amount, expressed in dollars of the stated capital of the 
corporation after giving effect of such cancellation. 

(e) If the articles of incorporation provide that the canceled shares 
shall not be reissued, then the number of shares which the corporation 
has authority to issue, itemized by classes and series, after giving effect 
to such cancellation. 

Duplicate originals of such statement shall be delivered to the secretary 
of state. If the secretary of state finds that such statement conforms to 
law, he shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Return the other duplicate original to the corporation or its repre- 
sentative. 

Upon the filing of such statement of cancellation, the stated capital of 
the corporation shall be deemed to be reduced by that part of the stated 
capital which was, at the time of such Caneel net represented by the 
shares so canceled. 

Nothing contained in this section shall ne construed to forbid a can- 
cellation of shares or a reduction of stated capital in any other manner 
permitted by this act. om 
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History: En. Sec. 61, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Act. 


Model Act 
This section is derived from section 61 


15-2262. Cancellation of other reacquired shares. A corporation may 
at any time, by resolution of its board of directors, cancel all or any part 
of the shares of the corporation of any class reacquired by it, other than 
redeemable shares redeemed or purchased, and in such event a statement 
of cancellation shall be filed as provided in this section. 

The statement of cancellation shall be executed in duplicate by the 
corporation by its president or a vice-president and by its secretary or an 
assistant secretary, and verified by one of the officers signing such state- 
ment, and shall set forth: 

(a) The name of the corporation. 

(b) The number of reacquired shares canceled by resolution duly 
adopted by the board of directors, itemized by classes and series, and the 
date of its adoption. 

(c) The aggregate number of issued shares, itemized by classes and 
series, after giving effect to such cancellation. 

(d) The amount, expressed in dollars, of the stated capital of the 
corporation after giving effect to such cancellation. 

Duplicate originals of such statement shall be delivered to the secretary 
of state. If the secretary of state finds that such statement conforms to 
law, he shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Return the other duplicate original to the corporation or its repre- 
sentative. 7 

Upon the filing of such statement of cancellation, the stated capital 
of the corporation shall be deemed to be reduced by that part of the 
stated capital which was, at the time of such cancellation, represented by 
the shares so canceled, and the shares so canceled shall be restored to the 
status of authorized but unissued shares. 

Nothing contained in this section shall be construed to forbid a can- 
cellation of shares or a reduction of stated capital in any other manner 
permitted by this act. 

History: En. Sec. 62, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act, 
Model Act 
This section is derived from section 62 


15-2263. Reduction of stated capital in certain cases. A reduction of 
the stated capital of a corporation, where such reduction is not accom- 
panied by any action requiring an amendment of the articles of incorpora- 
tion and not accompanied by a cancellation of shares, may be made in the 
following manner: 

A. The board of directors shall adopt a resolution setting forth the 
amount of the proposed reduction and the manner in which the reduction 
shall be effected, and dirécting that the question of such reduction be sub- 
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mitted to a vote at a meeting of shareholders, which may be either an 
annual or a special meeting. 

B. Written notice, stating that the purpose or one of the purposes of 
such meeting is to consider the question of reducing the stated capital of 
the corporation in the amount and manner proposed by the board of direc- 
tors, shall be given to each shareholder of record entitled to vote thereon 
within the time and in the manner provided in this act for the giving of 
notice of meetings of shareholders. 

C. At such meeting a vote of the shareholders entitled to vote thereon 
shall be taken on the question of approving the proposed reduction of 
stated capital, which shall require for its adoption the affirmative vote of 
the holders of a majority of the shares entitled to vote thereon. 

When a reduction of the stated capital of a corporation has been 
approved as provided in this section, a statement shall be executed in 
duplicate by the corporation by its president or a vice-president and by 
its secretary or an assistant secretary, and verified by one of the officers 
signing such statement, and shall set forth: 

(a) The name of the corporation. 

(b) A copy of the resolution of the shareholders approving such reduc- 
tion, and the date of its adoption. 

(c) The number of shares outstanding, and the number of shares 
entitled to vote thereon. 

(d) The number of shares voted for and against such reduction, 
respectively. 

(e) A statement of the manner in which such reduction is effected, and 
a statement, expressed in dollars, of the amount of stated capital of the 
corporation after giving effect to such reduction. 

Duplicate originals of such statement shall be delivered to the secretary 
of state. If the secretary of state finds that such statement conforms to 
law, he shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Return the other duplicate original to the corporation or its 
representative. 

Upon the filing of such statement, the stated capital of the corporation 
shall be reduced as therein set forth. 

No reduction of stated capital shall be made under the provisions of 
this section which would reduce the amount of the aggregate stated capital 
of the corporation to an amount equal to or less than the aggregate prefer- 
ential amounts payable upon all issued shares having a preferential right 
in the assets of the corporation in the event of involuntary liquidation, 
plus the aggregate par value of all issued shares having a par value but 
no preferential right in the assets of the Shave in the event of 
involuntary liquidation. 

History: En, Sec. 63, Ch. 300, L. 1967. 
Cross-Reference 


Model act j Redemption and cancellation of redeem- 
This section is derived from section 63 ahie or other reacquired shares, secs. 


of the ABA Model Business Corporation 15-2261, 15-2262. 
Act. 
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Collateral References Reduction of capital stock and distribu- 
Corporations¢=67, 68. tion of capital assets upon reduction. 35 
18 C.J.8. Corporations § 268 et seq. ALR 2d 1149, 
18 Am. Jur. 2d 758, Corporations, § 233 

et seq. 


15-2264. Special provisions relating to surplus and reserves. The sur- 
plus, if any, created by or arising out of a reduction of the stated capital 
of a corporation shall be capital surplus. 

The capital surplus of a corporation may be increased from time to 
time by resolution of the board of directors directing that all or a part 
of the earned surplus of the corporation be transferred to capital surplus. 

A corporation may, by resolution of its board of directors, apply any 
part or all of its capital surplus to the reduction or elimination of any 
deficit arising from losses, however incurred, but only after first eliminating 
the earned surplus, if any, of the corporation by applying such losses 
against earned surplus and only to the extent that such losses exceed the 
earned surplus, if any. Each such application of capital surplus shall, to 
the extent thereof, effect a reduction of capital surplus. 

A corporation may, by resolution of its board of directors, create a 
reserve or reserves out of its earned surplus for any proper purpose or 
purposes, and may abolish any such reserve in the same manner. Earned 
surplus of the corporation to the extent so reserved shall not be available 
for the payment of dividends or other distributions by the corporation 
except as expressly permitted by this act. 


History: En. Sec. 64, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 64 


15-2265. Procedure for merger. Any two (2) or more domestic corpora- 
tions may merge into one of such corporations pursuant to a plan of merger 
approved in the manner provided in this act. 

The board of directors of each corporation shall, by resolution adopted 
by each such board, approve a plan of merger setting forth: 

(a) The names of the corporations proposing to merge, and the name 
of the corporation into which they propose to merge, which is hereinafter 
designated as the surviving corporation. 

(b) The terms and conditions of the proposed merger. 

(ec) The manner and basis of converting the shares of each merging 
corporation into shares or other securities or obligations of the surviving 
corporation. 

(d) A statement of any changes in the articles of incorporation of the 
surviving corporation to be effected by such merger. 

(e) Such other provisions with respect to the proposed merger as are 
deemed necessary or desirable. 

History: En. Sec. 65, Ch. 300, L. 1967. Collateral References 


Corporations€=581 et seq. 
Model Act 19 C.J.S. Corporations §§ 1605-1607. 
This section is derived from section 65 19 Am. Jur. 2d 876, Corporations, § 1494. 
of the ABA Model Business Corporation 
Act. 
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15-2266. Procedure for consolidation. Any two (2) or more domestic 
corporations may consolidate into a new corporation pursuant to a plan 
of consolidation approved in the manner provided in this act. 

The board of directors of each corporation shall, by a resolution 
adopted by each such board, approve a plan of consolidation setting forth: 

(a) The names of the corporations proposing to consolidate, and the 
name of the new corporation into which they propose to consolidate, which 
is hereinafter designated as the new corporation. 

(b) The terms and conditions of the proposed consolidation. 

(c) The manner and basis of converting the shares of each corporation 
into shares or other securities or obligations of the new corporation. 

(d) With respect to the new corporation, all of the statements required 
to be set forth in articles of incorporation for corporations organized under 
this act. 

(e) Such other provisions with respect to the proposed consolidation 
as are deemed necessary or desirable. 

History: En. Sec. 66, Ch. 300, L. 1967. 


Model Act be 

This section is derived from section 66 
of the ABA Model Business Corporation 
Act. 


Collateral References 


Corporations¢=581 et seq. 
19 C.J.S. Corporations §§ 1605-1607. 
19 Am. Jur. 2d 876, Corporations, § 1494. 


DECISIONS UNDER FORMER LAW 


Mining Corporation 

If mining corporations may consolidate 
in any manner and upon any terms with- 
out restriction, they may proceed by con- 


chase by one of the companies of stock of 
the others in whole or in part. Mac- 
Ginniss v. Boston & Montana Consol. Cop- 
per & Silver Min. Co., 29 M 428, 460, 75 


veying all their property to a corporation P 89. 


organized for that purpose, or by the pur- 


15-2267. Approval of shareholders. The board of directors of each 
corporation, upon approving such plan of merger or plan of consolidation, 
shall, by resolution, direct that the plan be submitted to a vote at a meeting 
of shareholders, which may be either an annual or a special meeting. 

Written notice shall be given to each shareholder of record, whether 
or not entitled to vote at such meeting, not less than thirty (30) days before 
such meeting, in the manner provided in this act for the giving of notice of 
meetings of shareholders, and, whether the meeting be an annual or a 
special meeting, shall state that the purpose or one of the purposes is 
to consider the proposed plan of merger or consolidation. A copy or a 
summary of the plan of merger or plan of consolidation, as the case may 
be, shall be included in or enclosed with such notice. 

At each such meeting, a vote of the shareholders shall be taken on the 
proposed plan of merger or consolidation. The plan of merger or consoli- 
dation shall be approved upon receiving the affirmative vote of the 
holders of two-thirds (43) of the shares entitled to vote thereon of each such 
eorporation, unless any class of shares of any such corporation is entitled 
to vote thereon as a class, in which event, as to such corporation, the plan 
of merger or consolidation shall be approved upon receiving the affirmative 
vote of the holders of two-thirds (%8) of the shares of each class of shares 
entitled to vote thereon as a class and of the total shares entitled to vote 
thereon. Any class of shares of any such corporation shall be entitled to 
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vote as a class if the plan of merger or consolidation, as the case may be, 
contains any provision which, if contained in a proposed amendment to 
articles of incorporation, would entitle such class of shares to vote as 
a class. 


After such approval by a vote of the shareholders of each corporation, 
and at any time prior to the filing of the articles of merger or consolidation, 
the merger or consolidation may be abandoned pursuant to provisions 
therefor, if any, set forth in the plan of merger or consolidation. 


History: En. Sec. 67, Ch. 300, L. 1967. Cross-Reference 


Notice of shareholders’ meetings, sec. 
Model Act 15-2227. 


This section is derived from section 67 
of the ABA Model Business Corporation Collateral References 
Act. Corporations©—583. 
19 C.J.S. Corporations § 1611. 
19 Am, Jur. 2d 880, Corporations, § 1498. 


15-2268. Articles of merger or consolidation—merger of subsidiary 
corporation. Upon such approval, articles of merger or articles of con- 
solidation shall be executed in duplicate by each corporation by its presi- 
dent or a vice-president and by its secretary or an assistant secretary, and 
verified by one of the officers of each corporation signing such articles and 
shall set forth: 

(a) The plan of merger or the plan of consolidation. 


(b) As to each corporation, the number of shares outstanding, and, if 
the shares of any class are entitled to vote as a class, the designation and 
number of outstanding shares of each such class. 


(c) As to each corporation, the number of shares voted for and against 
such plan, respectively, and, if the shares of any class are entitled to vote 
as a class, the number of shares of each such class voted for and against 
such plan, respectively. 

Duplicate originals of the articles of merger or articles of consolidation 
shall be delivered to the secretary of state. If the secretary of state finds 
that such articles conform to law, he shall, when all fees have been paid 
as in this act prescribed: 


(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 


(2) File one of such duplicate originals in his office. 


(3) Issue a certificate of merger or a certificate of consolidation to 
which he shall affix the other duplicate original. 

The certificate of merger or certificate of consolidation, together with 
the duplicate original of the articles of merger or articles of consolidation 
affixed thereto by the secretary of state, shall be returned to the surviving 
or new corporation, as the case may be, or its representative. 


Any corporation owning at least ninety-five per cent (95%) of the out- 
standing shares of each class of another corporation may merge such other 
corporation into itself without approval by a vote of the shareholders of 
either corporation. Its board of directors shall, by resolution, approve a 
plan of merger setting forth: 
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(a) The name of the subsidiary corporation and the name of the cor- 
poration owning at least ninety-five per cent (95%) of its shares, which is 
hereinafter designated as the surviving corporation. 

(b) The manner and basis of converting the shares of the subsidiary 
corporation into shares or other securities or obligations of the surviving 
corporation or the cash or other consideration to be paid or delivered upon 
surrender of each share of the subsidiary corporation. 

A copy of such plan of merger shall be mailed to each shareholder of 
record of the subsidiary corporation. 

Articles of merger shall be executed in duplicate by the surviving 
corporation by its president or a vice-president and by its secretary or an 
assistant secretary, and verified by one of its officers signing such articles, 
and shall set forth: 

(a) The plan of merger; 

(b) The number of outstanding shares of each class of the subsidiary 
corporation and the number of such shares of each class owned by the 
surviving corporation; and 

(ec) The date of the mailing to shareholders of the subsidiary corpora- 
tion of a copy of the plan of merger. 

On and after the thirtieth day after the mailing of a copy of the plan 
of merger to shareholders of the subsidiary corporation or upon the waiver 
thereof by the holders of all outstanding shares duplicate originals of the 
articles of merger shall be delivered to the secretary of state. If the 
secretary of state finds that such articles conform to law, he shall, when all 
fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof; 

(2) File one (1) of such duplicate originals in his office; and 

(3) Issue a certificate of merger to which he shall affix the other 
duplicate original. 

The certificate of merger, together with the duplicate original of the 
articles of merger affixed thereto by the secretary of state, shall be re- 
turned to the surviving corporation or its representative. 


History: En. Sec. 68, Ch. 300, L. 1967. and 68A of the ABA Model Business Cor- 


poration Act. 
Model Act 
This section is derived from sections 68 


15-2269. Effect of merger or consolidation. Upon the issuance of the 
certificate of merger or the certificate of consolidation by the secretary of 
state, the merger or consolidation shall be effected. 

When such merger or consolidation has been effected: 

(a) The several corporations parties to the plan of merger or consoli- 
dation shall be a single corporation, which, in the case of a merger, shall 
be that corporation designated in the plan of merger as the surviving 
corporation, and, in the case of a consolidation, shall be the new corporation 
provided for in the plan of consolidation. 

(b) The separate existence of all corporations parties to the plan of 
merger or consolidation, except the surviving or new corporation, shall 
cease. 
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(c) Such surviving or new corporation shall have all the rights, 
privileges, immunities and powers and shall be subject to all the duties 
and liabilities of a corporation organized under this act. 


(d) Such surviving or new corporation shall thereupon and there- 
after possess all the rights, privileges, immunities, and franchises, as well 
of a public as of a private nature, of each of the merging or consolidating 
corporations; and all property, real, personal and mixed, and all debts 
due on whatever account, including subscriptions to shares, and all other 
choses in action, and all and every other interest of or belonging to or 
due to each of the corporations so merged or consolidated, shall be taken 
and deemed to be transferred to and vested in such single corporation 
without further act or deed; and the title to any real estate, or any 
interest therein, vested in any of such corporations shall not revert or be 
in any way impaired by reason of such merger or consolidation. 


(e) Such surviving or new corporation shall thenceforth be responsible 
and liable for all the liabilities and obligations of each of the corpora- 
tions so merged or consolidated; and any claim existing or action or 
proceeding pending by or against any of such corporations may be prose- 
cuted as if such merger or consolidation had not taken place, or such 
surviving or new corporation may be substituted in its place. Neither 
the rights of creditors nor any liens upon the property of any such corpo- 
ration shall be impaired by such merger or consolidation. 

(f) In the case of a merger, the articles of incorporation of the sur- 
viving corporation shall be deemed to be amended to the extent, if any, 
that changes in its articles of incorporation are stated in the plan of 
merger; and, in the case of a consolidation, the statements set forth in the 
articles of consolidation and which are required or permitted to be set 
forth in the articles of incorporation of corporations organized under this 
act shall be deemed to be the original articles of incorporation of the new 
corporation. 


History: En. Sec. 69, Ch. 300, L. 1967. 19 C.J.S. Corporations §§ 1628, 1630. 
19 Am. Jur. 2d 888, Corporations, § 1508. 


Model Act : 

This section is derived from section 69 Tax liabilities as within agreement for 
of the ABA Model Business Corporation a@8sumption or payment of another’s obli- 
Act. gations. 4 ALR 2d 1314. 

Merger or consolidation as creating mul- 

Collateral References tistate corporation for purposes of federal 

Corporations¢=587-590. diversity of citizenship jurisdiction. 27 

ALR 2d 777. 


15-2270. Merger or consolidation of domestic and foreign corporations. 
One (1) or more foreign corporations and one (1) or more domestic corpora- 
tions may be merged or consolidated in the following manner, if such merger 
or consolidation is permitted by the laws of the state under which each 
such foreign corporation is organized: 

(a) Each domestic corporation shall comply with the provisions of this 
act with respect to the merger or consolidation, as the case may be, of 
domestie corporations and each foreign corporation shall comply with the 
applicable provisions of the laws of the state under which it is organized. 

(b) If the surviving or new corporation, as the case may be, is to be 
governed by the laws of any state other than this state, it shall comply 
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with the provisions of this act with respect to foreign corporations if it 
is to transact business in this state, and in every case it shall file with 
the secretary of state of this state: 


(1) An agreement that it may be served with process in this state in 
any proceeding for the enforcement of any obligation of any domestic 
corporation which is a party to such merger or consolidation and in any 
proceeding for the enforcement of the rights of a dissenting shareholder of 
any such domestic corporation against the surviving or new corporation; 


(2) An irrevocable appointment of the secretary of state of this state 
as its agent to accept service of process in any such proceeding; and 

(3) An agreement that it will promptly pay to the dissenting share- 
holders of any such domestic corporation the amount, if any, to which they 
shall be entitled under the provisions of this act with respect to the rights 
of dissenting shareholders. 


The effect of such merger or consolidation shall be the same as in the 
ease of the merger or consolidation of domestic corporations, if the sur- 
viving or new corporation is to be governed by the laws of this state. 
If the surviving or new corporation is to be governed by the laws of any 
state other than this state, the effect of such merger or consolidation 
shall be the same as in the case of the merger or consolidation of domestic 
corporations except in so far as the laws of such other state provide 
otherwise. 


At any time prior to the filing of the articles of merger or consolidation, 
the merger or consolidation may be abandoned pursuant to provisions 
therefor, if any, set forth in the plan of merger or consolidation. 

History: En. Sec. 70, Ch. 300, L. 1967. Collateral References 


Merger or consolidation as creating 

Model Act ; ; iy ae multistate corporation for purposes of fed. 

This section is derived from section 70 ya] diversity of citizenship jurisdiction. 
of the ABA Model Business Corporation 97 ALR 92q 777. 


Act. 


15-2271. Sale of assets in regular course of business and mortgage or 
pledge of assets. The sale, lease, exchange, or other disposition of all, or 
substantially all, the property and assets of a corporation in the usual 
and regular course of its business and the mortgage or pledge of any or 
all property and assets of a corporation whether or not in the usual and 
regular course of business may be made upon such terms and conditions 
and for such consideration, which may consist in whole or in part of money 
or property, real or personal, including shares of any other corporation, 
domestic or foreign, as shall be authorized by its board of directors; and 
in any such case no authorization or consent of the shareholders shall be 
required. 


History: En. Sec. 71, Ch. 300, L. 1967. 19 Am. Jur. 2d, Corporations, p. 479, 
§§ 1011, 1012; p. 499, § 1039. 


Model Act 
This section is derived from section 71 Constitutionality, construction, and ef- 
of the ABA Model Business Corporation fect of statutory or charter provisions 
Act. relating to the sale of all, or substantially 
‘ all, of the assets of corporation or division 
Collateral References or distribution of proceeds. 79 ALR 624. 
Corporations€439-446. Applicability of statutes regulating sale 
19 C.J.S. Corporations § 1095 et seq. of assets or property of corporation as 
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affected by purpose or character of cor- 
poration. 9 ALR 2d 1306. 


15-2272 


Authority of corporate officers to mort- 
gage or pledge corporate personal prop- 
erty. 62 ALR 2d 712. 


DECISIONS UNDER FORMER LAW 


Allegation That Contract Entered into 
by Lawful Authority—Sufficiency 


Complaint, in an action for breach of a 
contract of sale of corporate mining prop- 
erty which also included a sale of its 
stock, alleging that the contract was en- 
tered into by the defendant corporation 
by lawful authority under former section 
15-901, was sufficient at least so far as its 
property was concerned, irrespective of 
whether the sale of the stock could be en- 
forced, and therefore a general demurrer 
to the complaint did not le. Smith v. 
Jack Pot Min. Co., 109 M 445, 452, 97 P 
2d 368. 


Mortgage of Corporate Property 


Under former section 15-901, a corpora- 
tion had power to mortgage all its prop- 
erty either by a two-thirds vote of its 
stockholders at a meeting called for that 
purpose, or by adopting a bylaw empower- 
ing its board of directors to do so; hence, 
where the complaint in an action to fore- 
close a corporate mortgage and trust deed 
alleged that the corporation had, “pur- 
suant to lawful authority and corporate 
action of its stockholders and board of 
directors,” ete., executed such deed, the 
pleading was sufficient to show authority 
in the corporation to mortgage its prop- 
erty. Thomson v. Nygaard, 98 M 529, 541, 
41 'P 2d 1. 


Option To Purchase 
Former section 15-901 did not restrict 


_ powers of corporation’s officers and direc- 


tors in prosecuting corporation’s business 
with respect to transactions incident to its 
ordinary activities and calculated to fur- 
ther its continuance in business; when 
mining corporation could not meet terms 
of option to purchase mining claims within 
few days remaining, its officers acted as 
ordinarily prudent businessmen carrying 
on its ordinary business affairs without 
evasion of statute by conveying the claims 
to an individual who paid off the option 
and gave the corporation an option to 
purchase the claims from him on later 
date. Northern Min. Corp. v. Trunz, 124 
F 2d 14, 19. 


Sale of Leasehold Interest 


Under the common-law powers reserved 
to corporations by the proviso in former 
section 15-901, and enumerated in a gen- 
eral way in former sections 15-401 and 15- 
801, the board of directors of a going 
corporation could, in the proper pursuit 
of its business and within the purposes of 
its creation, against the dissent of a mi- 
nority of its stockholders, sell a leasehold 
interest in realty with improvements 
thereon, and where such sale was made 
before plaintiffs had judgment against the 
selling corporation, they acquired no title 
under execution sale, and nonsuit was 
properly granted in their action in eject- 
ment against the purchaser. Wortman v. 
Luna Park Amusement Co., 61 M 89, 96, 
201 P 570, explained in 124 F 2d 14, 20. 


15-2272. Sale of assets other than in regular course of business. A sale, 


lease, exchange, or other disposition of all, or substantially all, the prop- 
erty and assets, with or without the good will, of a corporation, if not 
in the usual and regular course of its business, may be made upon such 
terms and conditions and for such consideration, which may consist in 
whole or in part of money or property, real or personal, including shares 
of any other corporation, domestic or foreign, as may be authorized in 
the following manner: 

(a) The board of directors shall adopt a resolution recommending 
such sale, lease, exchange, or other disposition and directing the submission 
thereof to a vote at a meeting of shareholders, which may be either an 
annual or a special meeting. 

(b) Written notice shall be given to each shareholder of record, 
whether or not entitled to vote at such meeting, not less than thirty (30) 
days before such meeting, in the manner provided in this act for the giving 
of notice of meetings of shareholders, and, whether the meeting be an annual 
or a special meeting, shall state that the purpose, or one of the purposes is 
to consider the proposed sale, lease, exchange, or other disposition. 
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(c) At such meeting the shareholders may authorize such sale, lease, 
exchange, or other disposition and may fix, or may authorize the board of 
directors to fix, any or all of the terms and conditions thereof and the con- 
sideration to be received by the corporation therefor. Such authorization 
shall require the affirmative vote of the holders of two-thirds (48) of the 
shares of the corporation entitled to vote thereon, unless any class of shares 
is entitled to vote thereon as a class, in which event such authorization 
shall require the affirmative vote of the holders of two-thirds (%8) of the 
shares of each class of shares entitled to vote as a class thereon and of the 
total shares entitled to vote thereon. 

(d) After such authorization by a vote of shareholders, the board of 
directors nevertheless, in its discretion, may abandon such sale, lease, 
exchange, or other disposition of assets, subject to the rights of third 
parties under any contracts relating thereto, without further action or 


approval by shareholders. 
History: En. Sec. 72, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 72 
of the ABA Model Business Corporation 
Act. 


Cross-Reference 


Notice of shareholders’ meetings, sec. 
15-2227. 


Collateral References 


Corporations€—441-446. 

19 C.J.S. Corporations §§ 1098-1101, 1116. 

19 Am, Jur. 2d 905, Corporations, § 1529 
et seq. 


Who may assert invalidity of sale, 
mortgage, or other disposition of corpo- 
rate property without approval of stock- 
holders. 58 ALR 2d 784. 


DECISIONS UNDER FORMER LAW 


Gifts Ultra Vires 


Corporations have no power to make 
gifts of their property; hence where the 
directors of a corporation, after purport- 
ing to convey its property to another cor- 
poration, executed without consideration a 
deed of trust to a third party covering 
the same property and the capital stock 
of the second company received therefor, 
the transaction was void not only under 
former section 15-901, but as ultra vires 
the corporation. Hanrahan v. Andersen, 
108 M 218, 232, 90 P 2d 494. 


Transfer of Business to President 


Finding that corporation, which claimed 
to have transferred its business to presi- 
dent in control thereof, had ceased to do 
business and was therefore not taxable 
held unwarranted under evidence. (For- 
mer sections 15-901 to 15-911 and sections 
86-301 to 86-303.) Rasmusson v. Eddy’s 
Steam Bakery, 57 F 2d 27. 

Evidence showed that the president of 
the corporation owned all but two shares 
of its stock, and that directors thereof 
passed resolution accepting his proposal 
to purchase corporation’s assets. The pur- 
pose of the transfer was to avoid pay- 
ment of income taxes, and nothing was 
distributed to stockholders, and no bill 
of sale or deed was given, no payments 
made to the corporation, and the trans- 
feree did not surrender his stock. There 


was no compliance with the provision of 
former sections 15-901 to 15-910, providing 
procedure by which corporation may dis- 
pose of assets or be dissolved, and there 
was no compliance with rules governing 
dealings between trustee and cestui que 
trust as prescribed by sections 86-301 to 
86-303. Rasmusson v. Eddy’s Steam Bak- 
ery, 57 F 2d 27. 


When Neither Directors Nor Stock- 
holders Have Right To Sell Property 
against Stockholder’s Dissent 


Where corporation was solvent and pros- 
perous and well able to achieve object of 
its creation, neither directors nor stock- 
holders would have right to sell corpora- 
tion property against dissent of stock- 
holder, unless authority was granted by 
statute; in instant ease, proposition for 
transfer of corporate property for period 
of years for development purposes, held 
too vague to form basis of contract 
against dissent of stockholder. Schwartz 
v. Inspiration Gold Min. Co., 15 F Supp 
1030. 


Without Essential Compliance, Convey- 
ance a Nullity 


It was essential to comply with former 
section 15-901 as to holding special stock- 
holders’ meetings to consider selling or 
otherwise disposing of the whole or any 
part of a corporation’s property, and the 
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conveyance was a nullity where two of maintained an office and transacted busi- 
such meetings were held on an eleven and ness, or had some property remaining. 
five days’ notice irrespective of the fact Hanrahan v. Andersen, 108 M 218, 231, 90 
that the corporation may thereafter have P 2d 494, distinguished in 124 F 2d 14, 20. 


15-2273. Right of shareholders to dissent. Any shareholder of a cor- 
poration shall have the right to dissent from any of the following corporate 
actions: 

(a) Any plan of merger or consolidation to which the corporation is 
a party; or 

(b) Any sale or exchange of all or substantially all of the property 
and assets of the corporation not made in the usual and regular course 
of its business, including a sale in dissolution, but not including a sale 
pursuant to an order of a court having jurisdiction in the premises or a 
sale for cash on terms requiring that all or substantially all of the net 
proceeds of sale be distributed to the shareholders in accordance with 
their respective interests within one (1) year after the date of sale. 

A shareholder may dissent as to less than all of the shares registered 
in his name. In that event, his rights shall be determined as if the shares 
as to which he has dissented and his other shares were registered in the 
names of different shareholders. 

The provisions of this section shall not apply to the shareholders of 
the surviving corporation in a merger if such corporation is on the date 
of the filing of the articles of merger the owner of all the outstanding 
shares of the other corporations, domestic or foreign, which are parties 
to the merger, or if a vote of the shareholders of such corporation is not 
necessary to authorize such merger. 

History: En. Sec. 73, Ch. 300, L. 1967. of the ABA Model Business Corporation 
c 


Act. 
Model Act 
This section is derived from section 73 


15-2274. Rights of dissenting shareholders. Any shareholder electing 
to exercise such right of dissent shall file with the corporation, prior to or 
at the meeting of shareholders at which such proposed corporate action 
is submitted to a vote, a written objection to such proposed corporate 
action. If such proposed corporate action be approved by the required 
vote and such shareholder shall not have voted in favor thereof, such 
shareholder may, within ten (10) days after the date on which the vote was 
taken, or if a corporation is to be merged without a vote of its shareholders 
into another corporation, any of its shareholders may, within fifteen (15) 
days after the plan of such merger shall have been mailed to such share- 
holders, make written demand on the corporation, or, in the case of a merger 
or consolidation, on the surviving or new corporation, domestic or foreign, 
for payment of the fair value of such shareholder’s shares, and, if such 
proposed corporate action is effected, such corporation shall pay to such 
shareholder, upon surrender of the certificate or certificates representing 
such shares, the fair value thereof as of the day prior to the date on which 
the vote was taken approving the proposed corporate action, excluding 
any appreciation or depreciation in anticipation of such corporate action. 
Any shareholder failing to make demand within the ten-day period shall 
be bound by the terms of the proposed corporate action. Any shareholder 
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making such demand shall thereafter be entitled only to payment as in 
this section provided and shall not be entitled to vote or to exercise any 
other rights of a shareholder. 

No such demand may be withdrawn unless the corporation shall con- 
sent thereto. If, however, such demand shall be withdrawn upon consent, 
or if the proposed corporate action shall be abandoned or rescinded or the 
shareholders shall revoke the authority to effect such action, or if, in the 
case of a merger, on the date of the filing of the articles of merger the 
surviving corporation is the owner of all the outstanding shares of the 
other corporations, domestic and foreign, that are parties to the merger, 
or if no demand or petition for the determination of fair value by a court 
shall have been made or filed within the time provided in this section, or 
if a court of competent jurisdiction shall determine that such shareholder 
is not entitled to the relief provided by this section, then the right of such 
shareholder to be paid the fair value of his shares shall cease and his 
status as a shareholder shall be restored, without prejudice to any  cor- 
porate proceedings which may have been taken during the interim. 

Within ten (10) days after such corporate action is effected, the corpora- 
tion, or, in the case of a merger or consolidation, the surviving or new cor- 
poration, domestic or foreign, shall give written notice thereof to each 
dissenting shareholder who has made demand as herein provided, and shall 
make a written offer to each such shareholder to pay for such shares at a 
specified price deemed by such corporation to be the fair value thereof. 
Such notice and offer shall be accompanied by a balance sheet of the 
corporation the shares of which the dissenting shareholder holds, as of the 
latest available date and not more than twelve (12) months prior to the 
making of such offer, and a profit and loss statement of such corporation for 
the twelve (12) months’ period ended on the date of such balance sheet. 


If within thirty (30) days after the date on which such corporate action 
was effected the fair value of such shares is agreed upon between any 
such dissenting shareholder and the corporation, payment therefor shall 
be made within ninety (90) days after the date on which such corporate 
action was effected, upon surrender of the certificate or certificates repre- 
senting such shares. Upon payment of the agreed value the dissenting 
shareholder shall cease to have any interest in such shares. 

If within such period of thirty (30) days a dissenting shareholder and the 
corporation do not so agree, then the corporation, within thirty (30) days 
after receipt of written demand from any dissenting shareholder given 
within sixty (60) days after the date on which such corporate action was 
effected, shall, or at its election at any time within such period of sixty (60) 
days may, file a petition in the district court in the county in this state 
where the registered office of the corporation is located praying that the 
fair value of such shares be found and determined. If, in the case of a 
merger or consolidation, the surviving or new corporation is a foreign 
corporation without a registered office in this state, such petition shall be 
filed in the county where the registered office of the domestic corporation 
was last located. If the corporation shall fail to institute the proceeding as 
herein provided, any dissenting shareholder may do so in the name of the 
corporation. All dissenting shareholders, wherever residing, shall be made 
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parties to the proceeding [as an] action against their shares quasi in rem. 
Each dissenting shareholder shall be served personally or by publication 
as provided by the Montana Rules of Civil Procedure. The jurisdiction of 
the court shall be plenary and exclusive. All shareholders who are parties 
to the proceeding shall be entitled to judgment against the corporation 
for the amount of the fair value of their shares. The court may, if it so 
elects, appoint one (1) or more persons as appraiser to receive evidence and 
recommend a decision on the question of fair value. The appraisers shall 
have such power and authority as shall be specified in the order of their 
appointment or an amendment thereof. The judgment shall be payable 
only upon and concurrently with the surrender to the corporation of the 
certificate or certificates representing such shares. Upon payment of the 
judgment, the dissenting shareholder shall cease to have any interest in 
such shares. 


The judgment shall include an allowance for interest at such rate as 
the court may find to be fair and equitable in all the circumstances, from 
the date on which the vote was taken on the proposed corporate action to 
the date of payment. 


The costs and expenses of any such proceeding shall be determined by 
the court and shall be assessed against the corporation, but all or any 
part of such costs and expenses may be apportioned and assessed as the 
court may deem equitable against any or all of the dissenting shareholders 
who are parties to the proceeding to whom the corporation shall have made 
an offer to pay for the shares if the court shall find that the action of 
such shareholders in failing to accept such offer was arbitrary or vexatious 
or not in good faith. Such expenses shall include reasonable compensation 
for and reasonable expenses of the appraisers, but shall exclude the fees 
and expenses of counsel for and experts employed by any party; but if 
the fair value of the shares as determined materially exceeds the amount 
which the corporation offered to pay therefor, or if no offer was made, 
the court in its discretion may award to any shareholder who is a party 
to the proceeding such sum as the court may determine to be reasonable 
compensation to any: expert or experts employed by the shareholder in the 
proceeding. 

Within twenty (20) days after demanding payment for his shares, each 
shareholder demanding payment shall submit the certificate or certificates 
representing his shares to the corporation for notation thereon that such 
demand has been made. His failure to do so shall, at the option of the 
corporation, terminate his rights under this section unless a court of com- 
petent jurisdiction, for good and sufficient cause shown, shall otherwise 
direct. If shares represented by a certificate on which notation has been 
so made shall be transferred, each new certificate issued therefor shall bear 
similar notation, together with the name of the original dissenting holder 
of such shares, and a transferee of such shares shall acquire by such 
transfer no rights in the corporation other than those which the original 
dissenting shareholder had after making demand for payment of the fair 
value thereof. 

Shares acquired by a corporation pursuant to payment of the agreed 
value therefor or to payment of the judgment entered therefor, as in 
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this section provided, may be held and disposed of by such corporation 
as in the case of other treasury shares, except that, in the case of a merger 
or consolidation, they may be held and disposed of as the plan of merger 


or consolidation may otherwise provide. 


History: En. Sec. 74, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 74 
of the ABA Model Business Corporation 
Act. 


Cross-Reference 


Publication, service of process by, M. 
R. Civ. P., Rule 4D(5). 


Collateral References 


18 C.J.S. Corporations § 515; 19 C.J.S. 
Corporations §§ 1612-1616. 

19 Am. Jur. 2d, Corporations, p. 49, 
§ 510; p. 917, § 1541. 


Valuation of stock of dissenting stock- 
holders in ease of consolidation or merger 
of corporation. 38 ALR 2d 442. 


DECISIONS UNDER FORMER LAW 


Estoppel 


A stockholder in a reservoir company, 
a corporation organized for profit, with 
power to sell its assets upon a proper vote, 
who, upon a sale having been made, took 
no timely steps to assail its legality, nor 


brought suit until after the lapse of five 
years, was estopped by his delay, under 
former sections 15-912 and 15-913, from 
questioning the proceedings leading to the 
sale. Canyon Creek Irr. Dist. v. Martin, 
52 M 339, 344, 159 P 418. 


15-2275. Voluntary dissolution by incorporators. A corporation which 
has not commenced business and which has not issued any shares may be 
voluntarily dissolved by its incorporators at any time within two (2) years 
after the date of the issuance of its certificate of incorporation, in the 
following manner: 

A. Articles of dissolution shall be ‘executed in duplicate by a majority 
of the incorporators and verified by them, and shall set forth: 

(a) The name of the corporation. 

(b) The date of issuance of its certificate of incorporation. 

(c) That none of its shares has been issued. 

(d) That the corporation has not commenced business. 

(e) That the amount, if any, actually paid in on subscriptions for its 
shares, less any part thereof disbursed for necessary expenses, has been 
returned to those entitled thereto. 

(f) That no debts of the corporation remain unpaid. 

(g) That a majority of the incorporators elect that the corporation 
be dissolved. 

B. Duplicate originals of the articles of dissolution shall be delivered 
to the secretary of state. If the secretary of state finds that the articles 
of dissolution conform to law, he shall, when all fees have been paid as in 
this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of dissolution to which he shall affix the other 
duplicate original. 

The certificate of dissolution, together with the duplicate original of 
the articles of dissolution affixed thereto by the secretary of state, shall 
be returned to the incorporators or their representative. Upon the issu- 
ance of such certificate of dissolution by the secretary of state, the existence 
of the corporation shall cease. 
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History: En. Sec. 75, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Act. 


Model Act 
This section is derived from section 75 


15-2276. Voluntary dissolution by consent of shareholders. A corpora- 
tion may be voluntarily dissolved by the written consent of all of its 
shareholders. 


Upon the execution of such written consent, a statement of intent to 
dissolve shall be executed in duplicate by the corporation by its president 
or a vice-president and by its secretary or an assistant secretary, and veri- 
fied by one (1) of the officers signing such statement, which statement shall 
set forth: 

(a) The name of the corporation. 

(b) The names and respective addresses of its officers. 

(c) The names and respective addresses of its directors. 

(d) A copy of the written consent signed by all shareholders of the 
corporation. 

(e) A statement that such written consent has been signed by all 
shareholders of the corporation or signed in their names by their attorneys 
thereunto duly authorized. 

History: En. Sec. 76, Ch. 300, L. 1967. Cross-Reference 


Tax clearance certificate required for 
Model Act dissolution, sec. 15-2285. 
This section is derived from section 76 
of the ABA Model Business Corporation Collateral References 
Act. CorporationsC610. 
19 C.J.S. Corporations §§ 1684-1693. 
19 Am. Jur. 2d 953, Corporations, § 1587 
et seq. 


15-2277. Voluntary dissolution by act of corporation. A corporation 
may be dissolved by the act of the corporation, when authorized in the 
following manner: 


(1) The board of directors shall adopt a resolution recommending 
that the corporation be dissolved, and directing that the question of such 
dissolution be submitted to a vote at a meeting of shareholders, which may 
be either an annual or a special meeting. 


(2) Written notice shall be given to each shareholder of record 
entitled to vote at such meeting within the time and in the manner pro- 
vided in this act for the giving of notice of meetings of shareholders, and, 
whether the meeting be an annual or special meeting, shall state that the 
purpose, or one of the purposes, of such meeting is to consider the ad- 
visability of dissolving the corporation. 


(3) At such meeting a vote of shareholders entitled to vote thereat 
shall be taken on a resolution to dissolve the corporation. Such resolution 
shall be adopted upon receiving the affirmative vote of the holders of 
two-thirds (24) of the shares of the corporation entitled to vote thereon, 
unless any class of shares is entitled to vote thereon as a class, in which 
event the resolution shall be adopted upon receiving the affirmative vote of 
the holders of two-thirds (34) of the shares of each class of shares entitled 
to vote thereon as a class and of the total shares entitled to vote thereon. 
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(4) Upon the adoption of such resolution, a statement of intent to 
dissolve shall be executed in duplicate by the corporation by its president 
or a vice-president and by its secretary or an assistant secretary, and 
verified by one (1) of the officers signing such statement, which statement 
shall set forth: 

(a) The name of the corporation. 

(b) The names and respective addresses of its officers. 

(c) The names and respective addresses of its directors. 

(d) A copy of the resolution adopted by the shareholders authorizing 
the dissolution of the corporation. 

(e) The number of shares outstanding, and, if the shares of any class 
are entitled to vote as a class, the designation and number of outstanding 
shares of each such class. 

(f) The number of shares voted for and against the resolution, respec- 
tively, and, if the shares of any class are entitled to vote as a class, the 
number of shares of each such class voted for and against the resolution, 
respectively. 


History: En. Sec. 77, Ch. 300, L. 1967. 19 C.J.S. Corporations §§ 1684-1693. 
19 Am. Jur. 2d 953, Corporations, § 1587 
Model Act et seq. 
This section is derived from section 77 
of the ABA Model Business Corporation Stockholders’ rights to patent, copyright 


Act. or trade-mark owned by corporation on 
dissolution thereof. 30 ALR 2d 938. 

Cross-Reference Amount of compensation of attorney for 

Notice of shareholders’ meetings, sec. services involving dissolution of corpora- 

15-2227. tion in the absence of contract or statute 


fixing the amount. 56 ALR 2d 110. 
Collateral References 


Corporations¢—610. 


15-2278. Filing of statement of intent to dissolve. Duplicate originals 
of the statement of intent to dissolve, whether by consent of shareholders 
or by act of the corporation, shall be delivered to the secretary of state. 
If the secretary of state finds that such statement conforms to law, he 
shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one (1) of such duplicate originals in his office. 

(3) Return the other duplicate original to the corporation or its repre- 
sentative. | 

History: En. Sec. 78, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act Sua 
This section is derived from section 78 


15-2279. Effect of statement of intent to dissolve. Upon the filing by 
the secretary of state of a statement of intent to dissolve, whether by con- 
sent of shareholders or by act of the corporation, the corporation shall 
cease to carry on its business, except in so far as may be necessary for the 
winding up thereof, but its corporate existence shall continue until a 
certificate of dissolution has been issued by the secretary of state or until 
a decree dissolving the corporation has been entered by a court of com- 
petent jurisdiction as in this act provided. 
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History: En. Sec. 79, Ch. 300, L. 1967. Cross-Reference 


Decree of involuntary dissolution, sec. 


Model Act 15-2295. 


This section is derived from section 79 
of the ABA Model Business Corporation 
Act. 


15-2280. Procedure after filing of statement of intent to dissolve. 
After the filing by the secretary of state of a statement of intent to dis- 
solve: 


(a) The corporation shall immediately cause notice thereof to be mailed 
to each known creditor of the corporation. 


(b) The corporation shall proceed to collect its assets, convey and 
dispose of such of its properties as are not to be distributed in kind to 
its shareholders, pay, satisfy and discharge its habilities and obligations 
and do all other acts required to liquidate its business and affairs, and, 
after paying or adequately providing for the payment of all its obligations, 
distribute the remainder of its assets, either in cash or in kind, among its 
shareholders according to their respective rights and interests. 


(c) The corporation, at any time during the liquidation of its business 
and affairs, may make application to a court of competent jurisdiction 
within the state and judicial subdivision in which the registered office or 
principal place of business of the corporation is situated, to have the 
liquidation continued under the supervision of the court as provided in 


this act. 
History: En. Sec. 80, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 80 
of the ABA Model Business Corporation 
Act. ; 


Cross-References 


Liability of directors on liquidation, 
sec. 15-2242 (c). + 

Liquidation under court supervision, 
sees. 15-2290 to 15-2294. 

Tax clearance certificate required for 
dissolution, sec. 15-2285. 


Collateral References 

Corporations¢—610 (1), (4), 618, 619. 

19 C.J.S. Corporations §§ 1641 et seq., 
1743-1746. 

19 Am. Jur. 2d, Corporations, p. 959, 


sane et seq.; p. 1015, §1669; p. 1021, 
(0. 


Right of holders of preferred stock in 
respect of dividends on dissolution. 6 ALR 
822. 

Power of corporation after expiration 
or forfeiture of its charter, 47 ALR 1288 
and 97 ALR 477. 

Setoff as between dividends from assets 
of insolvent bank or other corporation 
and liability of creditors as stockholders. 
91 ALR 326. 

Dissolution of corporation which exe- 
euted mortgage, or purchased property 
subject to it. 128 ALR 572. 

Stockholders’ rights to patent, copy- 
right, or trade-mark owned by corpora- 
tion on dissolution thereof. 30 ALR 2d 
938. 


DECISIONS UNDER FORMER LAW 


Action- in Tort against Statutory Trus- 
tees Triable to Jury 


An action by a stockholder in a dis- 
solved corporation against its statutory 
trustees in their individual capacity to 
recover damages for breach of obligation 
to wind up affairs, engaging in business in 
conjunction with a bank causing trust 
estate to become insolvent, was one in 
tort and as such triable to a jury, and not 
one in equity as for an accounting, triable 
without a jury, and necessity of introduc- 


tion of books and records no obstacle. 
State ex rel. Word v. District Court, 112 
M 458, 459, 117 P 2d 494. 


Applies although No Assets 


While there cannot be a trust without 
there being trust property in existence, 
former section 15-1102, making the direc- 
tors of a dissolved bank “trustees”—in 
fact but the successors in interest, with 
power to sue and be sued in behalf of the 
corporation—to settle and liquidate its 
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affairs, applies even though there be no 
assets to be administered. Fitzpatrick v. 
Stevenson, 104 M 439, 444, 67 P 2d 310. 


Creditor’s Remedy Is by Petition in 
Probate 


Where a creditor of a dissolved cor- 
poration, who claimed that its directors 
had failed in their duty as trustees of its 
creditors and stockholders, filed a docu- 
ment denominated “Petition and Affidavit 
for Order to Show Cause,” and the prayer 
was that the court make an order requir- 
ing the directors to show cause why they 
should not proceed forthwith to the liqui- 
dation of their trust as such trustees, held, 
on application for a writ of supervisory 
control to review the court’s action in dis- 
missing the proceeding, that relator’s rem- 
edy under former section 15-1102 is by 
petition in probate for appointment of the 
directors or some others as trustees to 
proceed under the statute. State ex rel. 
Stoddard v. District Court, 108 M 51, 52, 
88 P 2d 34. 


Duties of Statutory Trustees 


Under former section 15-1102, statutory 
trustees of a defunct corporation were 
required to settle and liquidate its affairs, 
that is, dispose of and wind up its affairs 
by getting in its assets and settling with 
its debtors and creditors. In an action of 
debt against such trustees, defendants 
challenged the jurisdiction of the court 
over the subject matter of the action by 
interposing a plea in bar to the effect 
that by order of court the property of 
the trust had been sold and its affairs 
wound up and their trust terminated. The 
action against them was pending at the 
time the order of sale was made, which 
did not purport to discharge them of their 
trust. In their answer they interposed a 
counterclaim. The facts disclosed by the 
pleadings showed that defendants had 
not completed their duties as trustees and 
that a demurrer to their plea in bar was 
properly sustained, Gilna v. Barker, 78 
M 357, 360, 254 P 174, explained in 292 
US 112, 127, 78 L Ed 1160, 1169, 54 S Ct 
615, 621. 


A party is bound by his pleading; hence 
where statutory trustees of a dissolved 
mining corporation in an action of debt 
arising out of the leasing of its mining 
claims on appeal contended that under 
former section 15-1102, they were without 
power to lease and share with the lessee 
the profits of his operations, but in their 
answer had alleged that they were charged 
with the duty of carrying on development 
operations, they were bound by the latter 
allegation, the lease contemplating such 
operations. Gilna v. Barker, 78 M 357, 360, 
254 P 174. 


CORPORATIONS 


Failure To Allege “Other Persons Not 
Appointed” 


The complaint in an action against the 
trustees of a dissolved state bank to re- 
cover damages from the bank for breach 
of an option contract to purchase land 
held by the bank was not insufficient for 
failure to allege that other persons were 
not appointed in place of the directors of 
the bank to act as trustees to settle and 
liquidate its affairs, where dissolution 
voluntary and not by judicial proceedings. 
Fitzpatrick v. Stevenson, 104 M 439, 443, 
67 P 2d 310. 


Ownership of Stock—Determination 


In action to determine ownership of 
corporate stock of dissolved corporation, 
letter from one of organizers showing 
original distribution of stock was admis- 
sible in evidence. Henningsen v. Strom- 
berg, 124 M 185, 221 P 2d 438, 448. 

In action to determine ownership of 
corporate stock of dissolved corporation, 
assignment of shares of stock to ancestor 
of one of the parties to the action was 
admissible in evidence. Henningsen v. 
Stromberg, 124 M 185, 221 P 2d 438, 448. 

Recitals in inventory and appraisement 
of estate of deceased stockholder and in 
decree of distribution are not competent 
evidence that deceased owned _ that 
amount of stock at time of his death, but 
it was a circumstance which would be 
considered with letter showing original 
distribution of stock to show that parties 
acted upon such letter and treated it as 
the proper basis for the distribution of 
stock. Henningsen v. Stromberg, 124 M 
185, 221 P 2d 438, 448. 

Proof by a party that he at one time 
owned stock in a corporation shifts the 
burden to the adversary to show that he 
parted with his title thereto before he 
can be deprived of the right to have 
certificates issued to him. Henningsen v. 
Stromberg, 124 M 185, 221 P 2d 438, 448. 


Ownership of Stock—Unissued 


A person may be the owner of stock in 
a corporation even though the certificates 
of stock have not been issued. Henningsen 
v. Stromberg, 124 M 185, 221 P 2d 438, 
448. 


Ownership of Stock—Unissued—Statute 
of Limitations 


Statute of limitations does not bar a 
elaim for certificates of stock which were 
unissued until the stockholder is notified 
that his right to the stock is disputed. 
Henningsen v. Stromberg, 124 M 185, 221 
P 2d 438, 448. 


Property of Corporation Subject to At- 
tachment or Levy of Execution 


It is the publie policy of this state that 
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the property of a dissolved corporation, 
other than a banking corporation, while 
being administered by its directors as 
trustees for the creditors and stockholders 
under former section 15-1102, is subject 
to attachment or levy of execution in the 
same manner and in the same cases where 
those writs would run against the property 
of the corporation itself. Mieyr v. Fed- 
eral Surety Co. of Davenport, Iowa, 97 M 
503, 507, 34 P 2d 982, affirmed in 294 US 
211, 79 L Ed 865, 55 S Ct 356. 


Purpose To Safeguard Rights of Cred- 
itors 


The chief purpose of the provision in 
former section 15-1102 that directors of a 
dissolved corporation, acting as trustees 
of the creditors and stockholders thereof, 
shall settle corporate affairs and apply 
proceeds of liquidation to payment of 
debts, ete., is to safeguard the rights of 
creditors against attempts by the directors 
to cut off their claims by secret or sum- 
mary proceedings and to dispose of cor- 
porate assets by an unauthorized convey- 
ance. In re Courtney Bros., Inc., 110 M 
289, 294, 100 P 2d 471. 


Receivership Unnecessary 


A receiver should not be appointed to 
take charge of a building and loan com- 
pany, when the directors are acting as 
trustees to wind up its affairs, after its 
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charter has expired, unless it appears that 
the party complaining has been, or is 
about to be, injured by unwarranted pro- 
cedure on the part of such trustees. Fer- 
rell v. Evans, 25 M 444, 454, 65 P 714, 
explained in 292 US 112, 126, 78 L Ed 
1160, 1169, 54 S Ct 615, 621. 


Suits by Stockholders 


Individuals cannot maintain an action 
for a corporation on the theory that they 
are the possible successors to the corpo- 
ration’s title upon the expiration of the 
corporate life. Malcom v. Stondall Land 
& Investment Co., 129 M 142, 284 P 2d 
258, 261. 


Trustees Engaging in Business instead 
of Winding up Affairs — Stockholder’s 
Right of Action 


A stockholder of a dissolved corporation 
may maintain an action in tort in his 
own behalf for damages against its for- 
mer directors as trustees, who, instead of 
winding up its affairs as required by for- 
mer section 15-1102, engaged in a business 
enterprise in conjunction with a bank with 
an alleged fraudulent design, which 
brought on insolvency and depreciation of 
the corporation’s stocks and bonds. Other 
stockholders and ereditors need not be 
joined. Word v. Union Bank & Trust Co., 
111 M 279, 281, 107 P 2d 1083. 


15-2281. Revocation of voluntary dissolution proceedings by consent 


of shareholders. By the written consent of all of its shareholders, a corpora- 
tion may, at any time prior to the issuance of a certificate of dissolution 
by the secretary of state, revoke voluntary dissolution proceedings there- 
tofore taken, in the following manner: 

Upon the execution of such written consent, a statement of revocation 
of voluntary dissolution proceedings shall be executed in duplicate by the 
corporation by its president or a vice-president and by its secretary or an 
assistant secretary, and verified by one of the officers signing such state- 
ment, which statement shall set forth: 

(a) The name of the corporation. 

(b) The names and respective addresses of its officers. 

(c) The names and respective addresses of its directors. 

(d) A copy of the written consent signed by all shareholders of the 
corporation revoking such voluntary dissolution proceedings. 

(e) That such written consent has been signed by all shareholders of 
the corporation or signed in their names by their attorneys thereunto duly 
authorized. 

History: En. Sec. 81, Ch. 300, L. 1967. 


Model Act 
This section is derived from section 81 


of the ABA Model Business Corporation 
Act. 


15-2282. Revocation of voluntary dissolution proceedings by act of 
corporation. By the act of the corporation, a corporation may, at any 
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time prior to the issuance of a certificate of dissolution by the secretary 
of state, revoke voluntary dissolution proceedings theretofore taken, in 
the following manner: 


(1) The board of directors shall adopt a resolution recommending 
that the voluntary dissolution proceedings be revoked, and directing that 
the question of such revocation be submitted to a vote at a special meet- 
ing of shareholders. 


(2) Written notice, stating that the purpose or one of the purposes of 
such meeting is to consider the advisability of revoking the voluntary 
dissolution proceedings, shall be given to each shareholder of record en- 
titled to vote at such meeting within the time and in the manner provided 
in this act for the giving of notice of special meetings of shareholders. 


(3) At such meeting a vote of the shareholders entitled to vote thereat 
shall be taken on a resolution to revoke the voluntary dissolution proceed- 
ings, which shall require for its adoption the affirmative vote of the 
holders of two-thirds (94) of the shares entitled to vote thereon. 


(4) Upon the adoption of such resolution, a statement of revocation 
of voluntary dissolution proceedings shall be executed in duplicate by the 
corporation by its president or a vice-president and by its secretary or an 
assistant secretary, and verified by one of the officers signing such state- 
ment, which statement shall set forth: 

(a) The name of the corporation. 

(b) The names and respective addresses of its officers. 

(c) The names and respective addresses of its directors. 

(d) A copy of the resolution adopted by the shareholders revoking 
the voluntary dissolution proceedings. 

(e) The number of shares outstanding. 

(f) The number of shares voted for and against the resolution, respec- 
tively. 

History: En. Sec. 82, Ch. 300, L. 1967. Cross-Reference 


Notice of shareholders’ ti . 
eg ieee: shar ers’ meetings, sec 


This section is derived from section 82 
of the ABA Model Business Corporation 
Act. 


15-2283. Filing of statement of revocation of voluntary dissolution pro- 
ceedings. Duplicate originals of the statement of revocation of voluntary 
dissolution proceedings, whether by consent of shareholders or by act of 
the corporation, shall be delivered to the secretary of state. If the secretary 
of state finds that such statement conforms to law, he shall, when all fees 
have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals te word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Return the other duplicate original to the corporation or its repre- 
sentative. 

History: En. Sec. 83, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Model Act (nt 
This section is derived from section 83 
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15-2284. Effect of statement of revocation of voluntary dissolution 
proceedings. Upon the filing by the secretary of state of a statement of 
revocation of voluntary dissolution proceedings, whether by consent of 
shareholders or by act of the corporation, the revocation of the voluntary 
dissolution proceedings shall become effective and the corporation may 
again carry on its business. 

History: En. Sec. 84, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Model Act afl 
This section is derived from section 84 


15-2285. Articles of dissolution—tax clearance certificate. If voluntary 
dissolution proceedings have not been revoked, then when all debts, lia- 
bilities and obligations of the corporation have been paid and discharged, 
or adequate provision has been made therefor, and all of the remaining 
property and assets of the corporation have been distributed to its share- 
holders, articles of dissolution shall be executed in duplicate by the 
corporation by its president or a vice-president and by its secretary or an 
assistant secretary, and verified by one of the officers signing such state- 
ment, which statement shall set forth: 

(a) The name of the corporation. 

(b) That the secretary of state has theretofore filed a statement of in- 
tent to dissolve the corporation, and the date on which such statement 
was filed. 

(c) That all debts, obligations and liabilities of the corporation have 
been paid and discharged or that adequate provision has been made there- 
for. 

(d) That all the remaining property and assets of the corporation 
have been distributed among its shareholders in accordance with their 
respective rights and interests. 

(e) That there are no suits pending against the corporation in any 
court, or that adequate provision has been made for the satisfaction of 
any judgment, order or decree which may be entered against it in any 
pending suit. 

(f) No decree of voluntary dissolution shall be made and entered 
by any court, nor shall the clerk of the district court of any county or 
secretary of state file any such decree, or file any other document by which 
the term of existence of any corporation is terminated, nor shall the 
secretary of state file any certificate of surrender by a foreign corporation 
of its right to do intrastate business in the state unless the corporation 
obtains from the state board of equalization and files with said court, 
clerk of the district court, or secretary of state as part of the original 
instrument effecting the dissolution or withdrawal, a certificate to the 
effect the state board of equalization is satisfied from the available evidence 
that all taxes imposed by Title 84 of the Revised Codes of Montana have 
been paid. The issuance of the certificate shall not relieve the corporation 
from liability for any taxes, penalties, or interest due the state of Montana. 


History: En. Sec. 85, Ch. 300, L. 1967. of the ABA Model Business Corporation 

Act, except that paragraph (f) is derived 
Model Act from former section 15-1131, R. C. M. 1947. 
This section is derived from section 85 
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15-2286. Filing of articles of dissolution. Duplicate originals of such 
articles of dissolution shall be delivered to the secretary of state. If the 
secretary of state finds that such articles of dissolution conform to law, he 
shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” and 
the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of dissolution to which he shall affix the other 
duplicate original. 

The certificate of dissolution, together with the duplicate original of 
the articles of dissolution affixed thereto by the secretary of state, shall 
be returned to the representative of the dissolved corporation. Upon the 
issuance of such certificate of dissolution the existence of the corporation 
shall cease, except for the purpose of suits, other proceedings and appro- 
priate corporate action by shareholders, directors and officers as provided 
in this act. 

Preferred stockholder’s upon 


History: En. Sec. 86, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 86 
of the ABA Model Business Corporation 
Act. 


Collateral References 

Corporations¢—617 (1-5). 

19 C.J.S. Corporations §§ 1727-1741. 

19 Am. Jur. 2d 997, Corporations, § 1646 
et seq. 


rights, 
liquidation or dissolution, to dividends. 
25 ALR 2d 788. 

Stockholders’ rights to patent, copy- 
right or trade-mark owned by corporation 
on dissolution thereof. 30 ALR 2d 938. 

Maintaining of criminal proceedings 
against dissolved corporation. 40 ALR 2d 
1396. 

Dissolved corporation’s power to partici- 
pate in arbitration proceedings. 71 ALR 
2d 1121, 


15-2287. Involuntary dissolution. A corporation may be dissolved in- 
voluntarily by a decree of the district court in an action filed by the attor- 
ney general when it is established that: 

(a) The corporation has failed to file its annual report within the 


time required by this act; or 


(b) The corporation procured its certificate of incorporation through 


fraud ; or 


(c) The corporation has exceeded or abused the authority conferred 


upon it by law and that such excesses or abuses have continued after a 
written notice specifying the manner in which the corporation has exceeded 
or abused such authority has been received by the registered agent of the 
corporation from the attorney general; or 

(d) The corporation has failed for thirty (30) days to appoint and 
maintain a registered agent in this state; or 

(e) The corporation has failed for thirty (80) days after change of its 
registered office or registered agent to file in the office of the secretary of 
state a statement of such change. 

History: En. Sec. 87, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 87 
of the ABA Model Business Corporation 
Act. 


Collateral References 
Corporations€592-605. 


19 C.J.S. Corporations §§ 1651-1682. 
19 Am. Jur. 2d 953, Corporations, § 1586 
et seq. 


Dissolution of corporation which exe- 


cuted mortgage, or purchased property 
subject to it. 128 ALR 572. 
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DECISIONS UNDER FORMER LAW 


Expiration of Corporate Existence 


When the limit fixed by statute for the 
existence of a corporation expires, the cor- 
poration is ipso facto dissolved, and it 
cannot thereafter exercise any power, ex- 
cept such as the law confers, in order to 
enable it to wind up its affairs. Merges v. 
Altenbrand, 45 M 355, 362, 123 P 21. 

After a corporation has been lawfully 
organized, it continues to exist until its 
life expires by limitation, or it has been 
dissolved by one of the methods pre- 
scribed by former section 15-1101. Barnes 
v. Smith, 48 M 309, 316, 137 P 541. 


Stockholders’ Meetings Not Statutory 
Requirement for Organization of Business 
Corporation 


The holding of a stockholders’ meeting 
is not one of the requirements made by 
former section 15-111, for organizing busi- 
ness corporations, nor does the failure to 
hold such meetings within the state, con- 
stitute, under former section 15-1101, an 
automatic dissolution of the corporation, 
without reference to the question whether 
it would justify a direct proceeding for 
dissolution. Golden Rod Min. Co. v. Buk- 
vich, 108 M 569, 579, 92 P 2d 316. 


15-2288. Notification to attorney general. The secretary of state, on or 
before the last day of December of each year, shall certify to the attorney 
general the names of all corporations which have failed to file their annual 
reports in accordance with the provisions of this act, together with the 
facts pertinent thereto. He shall also certify, from time to time, the names 
of all corporations which have given other cause for dissolution as provided 
in this act, together with the facts pertinent thereto. Whenever the secre- 
tary of state shall certify the name of a corporation to the attorney general 
as having given any cause for dissolution, the secretary of state shall con- 
eurrently mail to the corporation at its registered office a notice that such 
certification has been made. Upon the receipt of such certification, the 
attorney general shall file an action in the name of the state against such 
corporation for its dissolution. Every such certificate from the secretary of 
state to the attorney general pertaining to the failure of a corporation to 
file an annual report shall be taken and received in all courts as prima 
facie evidence of the facts therein stated. If, before action is filed, the 
corporation shall file its annual report, together with all penalties thereon, 
or shall appoint or maintain a registered agent as provided in this act, or 
shall file with the secretary of state the required statement of change of 
registered office or registered agent, such fact shall be forthwith certified 
by the secretary of state to the attorney general and he shall not file an 
action against such corporation for such cause. If, after action is filed, the 
corporation shall file its annual report or shall appoint or maintain a regis- 
tered agent as provided in this act, or shall file with the secretary of state 
the required statement of change of registered office or registered agent, 
and shall pay the costs of such action, the action for such cause shall abate. 

History: En. Sec. 88, Ch. 300, L. 1967. Cross-Reference 


Annual reports of 
15-22-118, 


corporations, sec. 
Model Act 


This section is derived from section 88 
of the ABA Model Business Corporation 
Act. 


15-2289. Venue and process. Every action for the involuntary dissolu- 
tion of a corporation shall be commenced by the attorney general either in 
the district court of the county in which the registered office of the corpora- 
tion is situated, or, if there is no registered office, then in the district court 
of Lewis and Clark County. Summons shall issue and be served in the 
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manner provided by the Montana Rules of Civil Procedure. If process 
is returned not found, the attorney general shall cause publication to be 
made as in other civil cases in some newspaper published in the county 
where the registered office of the corporation is situated, containing a notice 
of the pendency of such action, the title of the court, the title of the action, 
and the date on or after which default may be entered. The attorney 
general may include in one notice the names of any number of corporations 
against which actions are then pending in the same court. The attorney 
general shall cause a copy of such notice to be mailed to the corporation 
at its registered office within ten days after the first publication thereof. 
The certificate of the attorney general of the mailing of such notice shall 
be prima facie evidence thereof. Such notice shall be published at least 
once each week for two successive weeks, and the first publication thereof 
may begin at any time after the summons has been returned. Unless a 
corporation shall have been served with summons, no default shall be taken 
against it earlier than thirty (380) days after the first publication of such 
notice. 
History: En. Sec. 89, Ch. 300, L. 1967. Cross-References 


Issuance of summons by clerk, M. R. 
Model Act Civ. P., Rule 4C(1). 
This section is derived from section 89 Service of summons with complaint, 
of the ABA Model Business Corporation M. R. Civ. P., Rule 4D(2). 
Act. 


15-2290. Jurisdiction of court to liquidate assets and business of cor- 
poration. The district courts shall have full power to liquidate the assets 
and business of a corporation: 

(a) In an action by a shareholder when it is established: 

(1) That the directors are deadlocked in the management of the 
corporate affairs and the shareholders are unable to break the deadlock, 
and that irreparable injury to the corporation is being suffered or is 
threatened by reason thereof; or 

(2) That the acts of the directors or those in control of the corporation 
are illegal, oppressive or fraudulent; or 

(3) That the shareholders are deadlocked in voting power, and have 
failed for a period which includes at least two consecutive annual meeting 
dates, to elect successors to directors whose terms have expired or would 
have expired upon the election of their successors; or 

(4) That the corporate assets are being misapplied or wasted. 

(b) In an action by a creditor: 

(1) When the claim of the creditor has been reduced to judgment 
and an execution thereon returned unsatisfied and it is established that 
the corporation is insolvent; or 

(2) When the corporation has admitted in writing that the claim 
of the creditor is due and owing and it is established that the corporation 
is insolvent. 

(c) Upon application by a corporation which has filed a statement of 
intent to dissolve, as provided in this act, to have its liquidation continued 
under the supervision of the court. 
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(d) When an action has been filed by the attorney general to dissolve 
a corporation and it is established that liquidation of its business and 
affairs should precede the entry of a decree of dissolution. 


Proceedings under clause (a), (b) or (¢) of this section shall be brought 
in the county in which the registered office or the principal office of the 


corporation is situated. 


It shall not be necessary to make shareholders parties to any such action 
or proceeding unless relief is sought against them personally. 


History: En. Sec. 90, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 90 
of the ABA Model Business Corporation 
Act. 

Cross-References 

Appointment of receivers, sec. 93-4401. 

Quo warranto proceedings, sees. 93-6401 
to 93-6426. 

Collateral References 

Inherent power of equity, at instance 


of a stockholder, to appoint receiver for, 
or to wind up, a solvent, going corpora- 
tion, on ground of fraud, mismanagement, 
or dissensions. 43 ALR 244, 

Power of equity to dissolve corporation 
on ground of intracorporate deadlock or 
dissension. 13 ALR 2d 1260. 

Judicial review other than by dissolu- 
tion or receivership in cases of intracor- 
porate deadlock. 47 ALR 2d 365. 

Amount of compensation of attorney for 
services involving dissolution of ecorpora- 
tion in the absence of contract or statute 
fixing the amount. 56 ALR 2d 110. 


DECISIONS UNDER FORMER LAW 


Receivership Unnecessary 

The dissolution of a corporation by the 
expiration of its term of existence does 
not authorize a court to take its property 


from trustees, not charged with wrong- 
doing, and appoint a receiver. Merges v. 
Altenbrand, 45 M 355, 366, 123 P 21, 


15-2291. Procedure in liquidation of corporation by court. In pro- 
ceedings to liquidate the assets and business of a corporation the court 
shall have power to issue injunctions, to appoint a receiver or receivers 
pendente lite, with such powers and duties as the court, from time to time, 
may direct, and to take such other proceedings as may be requisite to 
preserve the corporate assets wherever situated, and carry on the business 
of the corporation until a full hearing can be had. 


After a hearing had upon such notice as the court may direct to be 
given to all parties to the proceedings and to any other parties in interest 
designated by the court, the court may appoint a liquidating receiver or 
receivers with authority to collect the assets of the corporation, including 
all amounts owing to the corporation by shareholders on account of any 
unpaid portion of the consideration for the issuance of shares. Such 
liquidating receiver or receivers shall have authority, subject to the order of 
the court, to sell, convey and dispose of all or any part of the assets of the 
corporation wherever situated, either at public or private sale. The assets 
of the corporation or the proceeds resulting from a sale, conveyance or 
other disposition thereof shall be applied to the expenses of such liquidation 
and to the payment of the liabilities and obligations of the corporation, 
and any remaining assets or proceeds shall be distributed among its share- 
holders according to their respective rights and interests. The order 
appointing such liquidating receiver or receivers shall state their powers 
and duties. Such powers and duties may be increased or diminished at any 
time during the proceedings. 
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The court shall have power to allow fromtime ‘to ‘time as expenses of, the 
liquidation compensation to the receiver..or: receivers and to attorneys 
in the proceeding, and to direct the payment thereof out. of ‘the assets of 
the corporation or the proceeds of any sale or disposition of. such assets. 

A receiver of a corporation appointed under the provisions of this 
section shall have authority to sue and defend in all courts in his own name 
as receiver of such corporation. The court. appointing such receiver shall 
have exclusive jurisdiction of the corporation and its property, wherever 
situated. 

History: En. Sec, 91, Ch. 300, L. 1967. Collateral References 


Validity of security for contemporane- 
ous :loan. to.,insolvent corporation by off- 
cer or director. 31 ALR 2d 670. 


Model Act 


This section jis derived from section 91 
of the ABA Model Business BCOrpOnas Lo 
Act. 


DECISIONS UNDER FORMER LAW 


nod from Order Appointing Receiver 


One of five statutory trustees in charge 
of the affairs of a dissolved ‘corporation 
may not prosecute an appeal to the su- 
preme court from an order appointing a 


wishes of his -cotrustees, svregneetive of 
whether unit or majority rule of action 
controls under certain statutes. Union 
Bank & Trust Co. of Helena v. Penwell, 
99 M 255, 267, 42 P 2d 457. 


receiver for the corporation against the 


15-2292. Qualifications of receivers. A receiver. shall in all cases be a 
citizen of the United States or a corporation authorized to act as receiver, 
which corporation may be a domestic corporation or a foreign corporation 
authorized to transact business in this state, and shall in all cases give such 
bond as the court may direct with such sureties as the court may require. 

History: En. Sec. 92, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 92 


15-2293. Filing of claims in liquidation proceedings. In proceedings to 
liquidate the assets and business of a corporation the court may require 
all creditors of the corporation to file with the clerk of the court or with 
the receiver, in such form as the court may prescribe, proofs under oath 
of their respective claims. If the court requires the filing of claims it shall 
fix a date, which shall be not less than four months from the date of the 
order, as the last day for the filing of claims, and shall prescribe the notice 
that shall be given to creditors and claimants of the date so fixed. Prior 
to the date so fixed, the court may extend the time for the filing of claims. 
Creditors and claimants failing to file proofs of claim on or before the date 
so fixed may be barred, by order of court, from participating in the dis- 
tribution of the assets éé the corporation. 

History: En. Sec. 93, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act ) 
This section is derived from section 93 


15-2294. Discontinuance of liquidation proceedings. The liquidation of 
the assets and business of.a corporation may be discontinued at any time 
during the liquidation proceedings when it: is established. that cause for 
liquidation no longer exists. In such event the court shall dismiss the pro- 
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ceedings and direct the receiver to mapeliyer to the corporation all its 
remaining property and assets. 
History: En. Sec. 94, Ch. 300, L. 1967. of the ABA Model Business Corporation 


: Act. 
Model Act 
This section is derived from section 94 


15-2295. Decree of involuntary dissolution. In proceedings to liquidate 
the assets and business of a corporation, when the costs and expenses of 
such proceedings and all debts, obligations and liabilities of the corporation 
shall have been paid and discharged and all of its remaining property and 
assets distributed to its shareholders, or in case its property and assets 
are not sufficient to satisfy and discharge such costs, expenses, debts and 
obligations, all the property and assets have been applied so far as they 
will go to their payment, the court shall enter a decree dissolving the 
corporation, whereupon the existence of the corporation shall cease. 

History: En, Sec, 95, Ch. 300, L.. 1967. pf 8 ABA Model Business Corporation 
ct. 


- Model Act 
This section is derived from section 95 


15-2296. Filing of decree of dissolution. In case the court shall enter a 
decree dissolving a corporation, it shall be the duty of the clerk of such 
court to cause a certified copy of the decree to be filed with the secretary of 
state. No fee shall be charged by the secretary of state for the filing 
thereof. 

History: En. Sec, 96, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is. derived from section 96 


15-2297. Deposit with state treasurer of amount due certain sharehold- 
ers. Upon the voluntary or involuntary dissolution of a corporation, the 
portion of the assets distributable to a creditor or shareholder who is 
unknown or cannot be found, or who is under disability and there is no 
person legally competent to receive such distributive portion, shall be 
reduced to cash and deposited with the state treasurer and shall be paid 
— over to such creditor or shareholder or to his legal representative upon 
proof satisfactory to the state treasurer of his right thereto, or shall be 
disposed of by the state treasurer in the manner provided by law. 

History: En. Sec. 97, Ch. 300, L. 1967. 3 one ABA Model Business Corporation 
ct. 


Model Act 
This section is derived from section 97 


15-2298. Survival of remedy after dissolution. The dissolution of a 
corporation either (1) by the issuance of a certificate of dissolution by the 
secretary of state, or (2) by a decree of court when the court has not liqui- 
dated the assets:and business of the corporation as provided in this act, 
or (3) by expiration of its period of duration, shall not take away or impair 
any remedy available to or against such corporation, its directors, officers, 
or shareholders, for any right or claim existing, or any liability eed. 
prior to such dissolution if action or other proceeding thereon is com- 
meneced within five (5) years after the date of such dissolution. Any such 
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action or proceeding by or against the corporation may be prosecuted or 
defended by the corporation in its corporate name. The shareholders, direc- 
tors and officers shall have power to take such corporate or other action as 
shall be appropriate to protect such remedy, right or claim. If such corpora- 
tion was dissolved by the expiration of its period of duration, such corpora- 
tion may amend its articles of incorporation at any time during such period 
of five (5) years so as to extend its period of duration. 

Whenever any such corporation is the owner of real or personal 
property, or claims any interest or lien whatsoever in any real or personal 
property, such corporation shall continue to exist during such five-year 
period for the purpose of conveying, transferring and releasing such real 
or personal property or interest or lien therein, and such corporation 
shall continue after the expiration of such five-year period to exist as a 
body corporate for the purpose of being made a party to, and being sued in 
any action, suit or proceeding against it involving the title to any such 
real or personal property or any interest therein, and not otherwise; and 
any such action, suit or proceeding may be instituted and maintained 
against any such corporation as might have been had prior to the expira- 
tion of said five-year period. This section shall not be construed as affecting 
or suspending any statute of limitations applicable to any suit, action or 
proceeding instituted hereunder. 

For the purpose of service of any process, notice or demand within 
the prescribed time following such dissolution, the secretary of state shall 
be an agent of the dissolved corporation upon whom service may be made 


in the manner prescribed in the Montana Rules of Civil Procedure. 


History: En. Sec. 98, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 98 
of the ABA Model Business Corporation 
Act. 


Cross-Reference 


Service of process on secretary of state, 
M. R. Civ. P., Rule 4D(6). 


DECISIONS UNDER FORMER LAW 


Claim for Personal Services Rendered 
Prior to Dissolution 


Court’s decree, finding all allegations 
of the petition setting forth, inter alia, 
as required by former section 15-1109, that 
all claims and demands against the cor- 
poration had been satisfied and discharged, 
were true, was not res judicata as to a 
elaim thereafter made for personal serv- 
ices rendered prior to dissolution, in view 
of the provision of former section 15-1202, 
that the dissolution shall not take away 
or impair any remedy given against the 
corporation for any liability previously 
incurred. In re Courtney Bros., Inc., 110 
M 289, 292, 100 P 2d 471. 


Dissolution Leaves Right of Action Un- 
impaired 

Under former section 15-1202, dissolu- 
tion of a corporation does not take away 
or impair a remedy given against it; hence 
plaintiff in an action against the statutory 
trustees of a dissolved bank to fasten 
liability upon the bank for breach of con- 


tract, was not deprived of his right, by 
the dissolution, to institute the action for 
the purpose of reducing his claim to judg- 
ment, taking his chances to realize there- 
on. Fitzpatrick v. Stevenson, 104 M 439, 
445, 67 P 2d 310. 


Failure To Observe Statutory Require- 
ments 


After a corporation has come into ex- 
istence by virtue of a statute relative to 
the formation of corporations, failure to 
observe the requirements of other statutes, 
though rendering the corporate franchise 
subject to forfeiture under former section 
15-808 by affirmative action by the state, 
does not ipso facto work a dissolution of 
it, or lay its corporate capacity open to 
attack by a private citizen in a contro- 
versy between him and the corporation. 


Daily v. Marshall, 47 M 377, 133 P 681. 


Liabilities Accrued before Dissolution 


Former section 15-1202 saves the remedy 
against a domestie corporation for liabili- 
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ties accrued before dissolution. Montana 
Valley Land Co. v. Bestul, 126 M 426, 253 
P 2d 325, 327. 


Voluntary Dissolution— Preference of 
Creditors 


A bank going into voluntary liquidation 


15-2299 


and if its assets be distributed to others 
in preference to one who has a claim 
against it, he has a right of action; the 
complaint is not insufficient because it 
shows affirmatively that the corporation 
has no assets. Fitzpatrick v. Stevenson, 
104 M 4389, 446, 67 P 2d 310. 


may not prefer one creditor to another; 


15-2299, Admission of foreign corporation. No foreign corporation 
shall have the right to transact business in this state until it shall have 
procured a certificate of authority so to do from the secretary of state. No 
foreign corporation shall be entitled to procure a certificate of authority 
under this act to transact in this state any business which a corporation 
organized under this act is not permitted to transact. A foreign corporation 
shall not be denied a certificate of authority by reason of the fact that the 
laws of the state or country under which such corporation is organized 
governing its organization and internal affairs differ from the laws of this 
state, and nothing in this act contained shall be construed to authorize 
this state to regulate the organization or the internal affairs of such cor- 
poration. 

Without excluding other activities which may not constitute transacting 
business in this state, a foreign corporation shall not be considered to be 
transacting business in this state, for the purposes of this act, by reason of 
carrying on in this state any one or more of the following activities: 

(a) Maintaining or defending any action or suit or any administrative 
or arbitration proceeding, or effecting the settlement thereof or the settle- 
ment of claims or disputes. | 

(b) Holding meetings of its directors or shareholders or carrying on 
other activities concerning its internal affairs. 

(c) Maintaining bank accounts. 

(d) Maintaining offices or agencies for the transfer, exchange and 
registration of its securities, or appointing and maintaining trustees or 
depositaries with relation to its securities. 

(e) Hffecting sales through independent contractors. 

(f) Soliciting or procuring orders, whether by mail or through em- 
ployees or agents or otherwise, where such orders require acceptance with- 
out this state before becoming binding contracts. 

(g) Creating evidences of debt, mortgages or liens on real or personal 
property. | 

(h) Securing or collecting debts or enforcing any rights in property 
securing -the same. 

(i) Transacting any business in interstate commerce. 

(j) Conducting an isolated transaction completed within a period of 
thirty (30) days and not in the course of a number of repeated transactions 
of like nature. 

History: En. Sec. 99, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 99 
of the ABA Model Business Corporation 
Act. | 


Collateral References 

Corporations©636-642, 654, 661. 

20 C.J.S. Corporations §§ 1828-1840. 

23 Am. Jur. 203, Foreign Corporations, 
§ 234 et seq. 
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Jurisdiction of action or proceeding in- 
volving internal affairs of foreign corpora- 
tion. 18 ALR 1383; 89 ALR 736; 155 
ALR 1231 and 72 ALR 2d 1211. 

Solicitation within state of orders for 
goods to be shipped from other states as 
doing business within state within statutes 
prescribing conditions of doing business 
or providing for service of process. 60 
ALR 994; 101 ALR 126 and 146 ALR 941. 

Citizenship, domicile, residence, or loca- 
tion of national corporations. 69 ALR 
1346 and 88 ALR 873. 

Applicability to foreign corporations of 
statute precluding defense of want of 
legal organization. 73 ALR 1202. 

Effect of agreement by foreign corpora- 
tion to service or repair articles sold or 
leased by it to bring transaction within 
state control. 126 ALR 1104. 

Effect of domestication of foreign cor- 
porations. 126 ALR 1503. 

Effect of execution of foreign corpora- 
tion’s contract which, while executory, 
was unenforceable because of noncom- 
pliance with conditions of doing business 
in state. 7 ALR 2d 256. 

Foreign corporation’s purchase within 
state of goods to be shipped into other 
state or country as doing business within 
state for purposes of jurisdiction or serv- 
ice of process. 12 ALR 2d 1439. 

Ownership or control by foreign cor- 


CORPORATIONS 


poration of stock of other corporation as 
constituting doing business within state. 
18 ALR 2d 187. 

Power of state to subject foreign cor- 
poration to jurisdiction of its courts on 
sole ground that corporation committed 
tort within state. 25 ALR 2d 1202. 

What constitutes multistate incorpora- 
tion for purposes of federal diversity of 
citizenship jurisdiction. 27 ALR 2d 745. 

What constitutes doing business within 
state by a foreign magazine, newspaper, 
or other publishing corporation, for pur- 
poses other than taxation. 38 ALR. 2d 
747. 

Validity, construction, and application 
of statute making a foreign corporation 
subject to action arising out of contract 
made within the state although such cor- 
poration was not doing business therein. 
49 ALR 2d 668. 

Leasing of real estate by foreign cor- 
poration, as lessor or lessee, as doing busi- 
ness within state within statute prescrib- 
ing conditions of right to do business. 59 
ALR 2d 1131. 


Law Review 


Right of a Foreign Corporation to Sue 
upon Contract in Montana Courts—Doing 
Business—Failure to Qualify—Subsequent 
Qualification, 26 Mont. L. Rev. 218 
(Spring 1965). 


DECISIONS UNDER FORMER LAW 


Interstate Commerce 


Activities of a foreign corporation in 
Montana which are in interstate com- 
merce are not subject to the provisions of 
former section 15-1701. Union Interchange, 
Ine. v. Parker, 138 M 348, 357 P 2d 339, 
345; Minnehoma Financial Co. v. Van 
Oosten, 198 F Supp 200, 207. 

The activities of a foreign corporation 
engaged in constructing motel and a for- 
eign corporation furnishing material for 
the project were not incidental to inter- 
state commerce and mechanics’ liens were 
unenforceable under former section 15- 
1703 where failure of principal contractor 
and materialman to qualify to do business 
in Montana in violation of former section 
15-1701 made principal contract unenforce- 
able under former section 15-1703. Greene 
Plumbing & Heating Co. v. Morris, 144 M 
234, 395 P 2d 252, 258, 259. - 


Mortgage Foreclosure 


All actions to foreclose mortgages on 
Montana land arise in and must be 
brought in Montana, Montana Valley 
Land Co. v. Bestul, 126 M 426, 253 P 2a 
325, 327. 


Right To. Sue. before Filing Charter, 
etc. ie 


The failure of a foreign corporation to 


file a copy of its charter, or certificate of 
incorporation, with the secretary of the 
territory and in the recorder’s office of 
the county wherein it intended to transact 
business, under section 442, 5th Div. 
Comp. Stat. 1887, did not deprive it of 
the right to sue in the courts of the 
territory, where the cause of action was 
not based upon any act or contract of the 
corporation in the conduct of its business. 
Powder River Cattle Co. v. Commissioners 
of Custer County, 9 M 145, 149, 22 P 383. 

Statutes prescribing the steps necessary 
to be taken by a foreign corporation be- 
fore it can carry on business here merely 
prohibit the carrying on of business, and 
provide that the penalty for violating the 
law is that the acts and contracts in the 
course of such business are void; but the 
law does not deprive a foreign corporation 
of any right to sue, although the law may 
prevent the enforcement of any contract 
by such foreign corporations as refuse to 
comply with the law. Powder River Cattle 
Co. v. Commissioners of Custer County, 9 
M 145, 151, 22 P 383; Uihlein v. Caplice 
Commercial: Co., 39 M 327, 336,.102 P 
564. 

In an action which is brought to recover 
the value of goods sold in this state, and 
in which the answer alleges and. the reply 
admits that the plaintiff is a foreign cor- 
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poration, and, at and before the time of 
the. sale, was engaged in the business of 
selling goods, wares, and merchandise in 
the state of Montana, and that plaintiff 
had never complied with the laws of the 
state relating to foreign corporations, it 
is necessary for plaintiff to allege facts 
which show that the sale and delivery of 
the goods were of the nature of interstate 
commerce; and where he fails so to allege, 
a motion for judgment on the pleadings 
is properly granted. Kent & Stanley Co. 
v. Tuttle, 20 M 203, 207, 50 P 559. See 
Zion Co-operative Mercantile Assn. v. 
Mayo, 22 M 100, 102, 55 P 915. 


It is not necessary for a foreign corpo- 
ration plaintiff, bringing action on a 
domestic contract, to allege that it has 
complied with the statutory conditions 
precedent to doing business in the state, 
where the petition shows facts making 
the transaction prima facie interstate 
commerce. Zion Co-operative Mercantile 
Assn. v. Mayo, 22 M 100, 101, 55 P 915. 
See American Hand-Sewed Shoe Co. v. 
O’Rourke, 23 M 530, 532, 59 P 910; Leg- 
gat v. Gerrick, 35 M 91, 94, 88 P 788; 
Wilson v. Yegen Bros., 38 M 504, 509, 100 
P, 6.13. 


Right To Sue—Issue Raised by Answer 


Since it is unnecessary for a foreign 
corporation plaintiff, bringing action on a 
domestic contract, to allege in its com- 
plaint that it complied with the statutes 
of the state entitling it to do business 
therein, the question of its noncompliance 
therewith can only be raised by answer. 
American Hand-Sewed Shoe Co. vy. 
O’Rourke, 23 M 530, 531, 59 P 910. 


Status of a Foreign Corporation 


Former section 15-1701 gave to foreign 
corporations the right to do business in 
this state upon their filing a copy of their 
charter and designating an agent, and the 
filing of his consent to act, ete.; that right 
is a mere license to engage in the business 
in this state which its charter authorizes 
it to engage in, and is based upon comity 
between the states. Helena Power Traus- 
mission Co. v. Spratt, 35 M 108, 131, 88 P 
773. 


A foreign corporation has no actual ex- 
istence outside the state of its creation, 
and may do business in a sistér state only 
by reason of comity between states; it is 
not a “person” within the privilege and 
immunity clause of the federal constitu- 
tion, and while it is considered a person 
or citizen within its equal protection 
clause, it cannot invoke that clause in 
another state until it has been duly ad- 
mitted to do business therein. Chicago, 
Milwaukee, St. Paul & Pacific RB. Co. v. 
Harmon, 89 M 1, 6, 295 P 762. 


15-2299 


» The fact that corporation does not com- 
ply with. the laws of Montana and has 
ceased to do business does not prevent it 
from redeeming its property sold at de- 
linquent tax-sale. Stensvad v. Ottman, 
123 M 158, 208 P 2d 507, 512. 


Suit against Foreign Corporation before 
Charter Filed 


Noncomplianee by a foreign corpora- 
tion with a statute requiring the filing by 
such corporation of a copy of its charter 
or certificate with the county recorder, 
and subjecting it to a penalty and render- 
ing void all its acts and contracts during 
the period it neglects to do so, is of no 
avail to a plaintiff seeking to enjoin an 
act of such corporation where the com- 
plaint fails to state a cause of action. 
Hershfield v. Rocky Mountain Bell Tele- 
phone Co., 12 M 102, 119, 29 P 883, 


Suit in Justice Court 


In the absenee of statute giving foreign 
corporations a domestic residence, they re- 
main nonresidents of the state and may, 
under section 93-6601, subdivision 5, be 
sued in a justice court in any township of 
the state. Pue v. Northern Pacifie Ry. 
Co., 78 M 40, 43, 252 P 313. 


What 
State 


The shipping of beer into the state by 
a foreign corporation and selling the same 
to distributing agent did not constitute a 
carrying on of business in the state within 
the meaning of former section 15-1701 
prescribing requirements for the doing of 
business in Montana by foreign corpora- 
tions. Uihlein v. Caplice Commercial Co., 
39 M 327, 336, 102 P 564. 


Making a single ¢ontract or purchase 
does not constitute doing business in this 
state within the meaning of former sec- 
tions 15-1701 and 15-1703. Uihlein v. Ca- 
plice Commercial Co., 39 M 327, 336, 102 
P 564; Dover Lumber Co. v. Whitcomb, 54 
M 141, 152, 168 P 947. 


Isolated transactions, whereby a foreign 
corporation sells goods manufactured in 
another state and shipped into Montana 
by such corporation for use or installation, 
does not constitute the doing of business 
in this state within the meaning of for- 
mer sections 15-1701 and 15-1703, preserib- 
ing the conditions under which foreign 
corporations may do business in the state. 
General Fire Extinguisher Co. v. North- 
western Auto Supply Co., 65 M 371, 211 
P 308, distinguished in 144 M 234, 244, 395 
P 2d 252; State ex rel. American Laundry 
Machinery Co. v. District Court, 98 M 
278, 41 P 2d 26. 


The determination whether plaintiff was 
doing business in Montana within the 


Constitutes Doing Business in 
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purview of former section 15-1701 or was 
carrying on the business of a real estate 
broker within the purview of chapter 19 
of Title 66, was a question of law under 
section 93-2501-2, Union Interchange, Inc. 
v. Parker, 138 M 348, 357 P 2d 339, 343, 
explained in 198 F Supp 200, 207. 


CORPORATIONS 


no evidence that it had any office, place 
of business or resident agents or em- 
ployees in Montana; it did not deal di- 
rectly with any customers or purchasers, 
but solely with dealers; and this busi- 
ness was conducted by mail pursuant 
to an agreement reciting that it was made 


and entered into in Tulsa, Oklahoma. 
Minnehoma Financial Co. v. Van Oosten, 
198 F Supp 200, 204. 


A. corporation engaged in financing 
mobile homes was not doing business in 
the state of Montana where there was 


15-22-100. Powers of foreign corporation. A foreign corporation which 
shall have received a certificate of authority under this act shall, until 
a certificate of revocation or of withdrawal shall have been issued as pro- 
vided in this act, enjoy the same, but no greater, rights and privileges as 
a domestic corporation organized for the purposes set forth in the appli- 
cation pursuant to which such certificate of authority is issued; and, except 
as in this act otherwise provided, shall be subject to the same duties, 
restrictions, penalties and liabilities now or hereafter imposed upon a 


domestic corporation of like character. 


History: Hn. Sec. 100, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 100 
of the ABA Model Business Corporation 
Act. 


Collateral References 
Corporations€654-657. 


20 C.J.S. Corporations § 1822. 
23 Am. Jur. 296, Foreign Corporations, 
§ 319. 


Statutory requirements respecting issu- 
ance of corporate stock as applicable to 
foreign corporations. 8 ALR 2d 1185. 


DECISIONS UNDER FORMER LAW 


Attachment before Foreign Liquidator 
Has Taken Possession of Property 


In action by liquidator of foreign cor- 
poration attacking attachment of corpora- 
tion’s property in Montana to satisfy 
Montana judgment which was secured 
aiter dissolution of corporation in New 
York, decisions of supreme court of Mon- 
tana, construing local constitution and 
statutes, that local creditor of corporation 
may protect himself by attachment of 
corporation’s property before foreign 
liquidator has taken possession of prop- 
erty, were binding on United States dis- 
trict court. Van Schaick v. Parsons, 11 
F Supp 654, 657. 


Dissolution Does Not Extinguish Li- 
abilities 

Under former section 15-1202, declaring 
that dissolution of a domestic corporation 
does not take away or impair any remedy 
given against it for a liability previously 
incurred, and former section 15-1709, pro- 
viding that foreign corporations doing 
business in the state are subject to all the 
liabilities and restrictions imposed upon 
domestic corporations, and section 11, arti- 
cle XV of the constitution, saying that no 
foreign corporation shall enjoy any great- 
er rights or privileges in the state than 
those created under its laws, an action 


against an lowa surety company pending 
in a state court did not abate upon its 
dissolution in Iowa, and a judgment ob- 
tained after decree of dissolution was 
valid. Mieyr v. Federal Surety Co. of 
Davenport, 94 M 508, 521, 23 P 2d 959, 
reversed on other grounds in Clark v. 
Williard, 292 US 112, 78 L Hd 1160, 548 
Ct 615. 


Eminent Domain 


By former section 15-1708, the legisla- 
ture intended to give foreign corporations 
the same power to exercise eminent do- 
main as domestic corporations enjoy. 
Spratt v. Helena Power Transmission Co., 
37 M 60, 79, 94 P 631. 

The concluding words of former section 
15-1708, “to the same extent, for the same 
purposes, and in the same manner, as cor- 
porations organized under the laws of this 
state,” while intended to place domestic 
and foreign corporations upon an equality 
in the exercise of the right of eminent do- 
main, were also intended as words of 
limitation, to the end that foreign corpora- 
tions shall have no greater privileges than 
domestic ones. Spratt v. Helena Power 
Transmission Co., 37 M 60, 79, 94 P 631. 

A foreign corporation, admitted to do 
business in this state, has, in respect to 
exercising the power of eminent domain, 
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no right superior to that of a domestic 
corporation engaged in the same line of 
business; hence, if a domestic corporation, 
engaged in the express business, is not 
authorized to invoke the power of eminent 
domain to any extent or for any purpose, 
a foreign corporation is not authorized to 
do so, and has therefore no special privi- 


15-22-103 


Jurisdiction of District Court 


District court has jurisdiction under res- 
ident stockholders’ bill against nonresi- 
dent directors and foreign corporation, all 
of whose property, except books and office 
furniture, is within state, to conserve 
through receivership, corporation’s busi- 
ness and assets from looting by nonresi- 


lege, in that direction, taxable as a fran- 
chise. Wells Fargo & Co. v. Harrington, 
54 M 235, 241, 169 P 463. 


dent directors. Shoemaker v. Merrill Mor- 
tuaries, 2 F Supp 672. 


15-22-101. Corporate name of foreign corporation. No certificate of 
authority shall be issued to a foreign corporation unless the corporate name 
of such corporation: 


(a) Shall not contain any word or phrase which indicates or implies 
that it is organized for any purpose other than one (1) or more of the pur- 
poses contained in its articles of incorporation or that it is authorized or 
empowered to conduct the business of banking or insurance. 


(b) Shall not be the same as, or deceptively similar to, the name of 
any domestic corporation existing under the laws of this state or any 
foreign corporation authorized to transact business in this state or a name 
the exclusive right to which is at the time, reserved in the manner provided 
in this act, or the name of a corporation which has in effect a registration 
of its name as provided in this act. 

History: En. Sec. 101, Ch. 300, L. 1967. 


Model Act 
This section is derived from section 101 


of the ABA Model Business Corporation 
Aet. 


15-22-102. Change of name by foreign corporation. Whenever a foreign 
corporation which is authorized to transact business in this state shall 
change its name to one under which a certificate of authority would not 
be granted to it on application therefor, the certificate of authority of such 
corporation shall be suspended and it shall not thereafter transact any 
business in this state until it has changed its name to a name which is 
available to it under the laws of this state. 

History: En. Sec. 102, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 102 


15-22-1038. Application for a certificate of authority. A foreign corpora- 
tion, in order to procure a certificate of authority to transact business in 
this state,-shall make application therefor to the secretary of state, which 
application shall set forth: 

(a) The name of the corporation and the state or country under the 
laws of which it is incorporated. 

(b) The date of incorporation and the period of duration of the 
corporation. 

(ec) The address, including street and number, if any, of the principal 
office of the corporation in the state or country under the laws of which 
it is incorporated. 
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(d) The address of the proposed registered office of the corporation 
in this state, and the name of its proposed registered agent in this state 
at such address. 


(e) The purpose or purposes of the corporation which it proposes to 
pursue in the transaction of business in this state. 


(f) The names and respective addresses of the directors and officers of 
the corporation. 


(g) A statement of the aggregate number of shares which the corpora- 
tion has authority to issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, within a class. 


(h) <A statement of the aggregate number of issued shares itemized by 
classes, par value of shares, shares without par value, and series, if any, 
within a class. 


(i) A statement, expressed in dollars, of the amount of stated capital 
of the corporation, as defined in this act. 

(j) Such additional information as may be necessary or appropriate 
in order to enable the secretary of state to determine whether such cor- 
poration is entitled to a certificate of authority to transact business in this 
state and to determine and assess the fees payable. 

Such application shall be executed in duplicate by the corporation by 
its president or a vice-president and by its secretary or an assistant secre- 
tary, and verified by one of the officers signing such application. 

History: En. Sec. 103, Ch. 300, L. 1967. a the ABA Model Business Corporation 
c 


t. 
Model Act 
This section is derived from section 103 


15-22-104. Filing of application for certificate of authority. Duplicate 
originals of the application of the corporation for a certificate of authority 
shall be delivered to the secretary of state, together with a copy of its 
articles of incorporation and all amendments thereto duly authenticated 
by manual or facsimile signature by the proper officer of the state or coun- 
try of incorporation. 

If the secretary of state finds. that such application conforms to law, 
he shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such documents the word “filed,” and the 
month, day and year of the filing thereof. 

(2) File in his office one of such duplicate originals of the application 
and the copy of the articles of incorporation and amendments thereto. 

(3) Issue a certificate of authority to transact business in this state 
to which he shall affix the other duplicate original application. 

The certificate of authority, together with the duplicate original of 
the application affixed thereto by the secretary of state shall be returned 
to the corporation or its representative. 

History: En. Sec. 104, Ch. 300, L. 1967. uae ABA Model Business Corporation 
Ct. 


Model Act 
This section is derived from section 104 
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15-22-107 


.. DECISIONS UNDER FORMER LAW 


Where To File 


The requirements of former section 15- 
1701 were complied with by filing -the 
report with the recorder of the county 
where the principal office for doing busi- 


ness within the state was located, and was 
not required to be made in every county 
where the corporation may transact any 
item of business. Manhattan Trust Co. v. 
Davis, 23 M 273, 58 P 718. 


15-22-105. Effect of certificate of authority. Upon the issuance of a 


certificate of authority by the secretary of state, the corporation shall be 
authorized to transact business in this state for those purposes set forth in 
its application, subject, however, to the right of this state to suspend or to 


revoke such authority as provided in this act. 


History: En. Sec. 105, Ch. 300, L. 1967. 


Model Act 
This section is derived from section 105 


of the ABA Model Business Corporation 
Act. 


DECISIONS UNDER FORMER LAW 


Citizenship of Qualifying Corporation 

A federal district court in Montana 
had jurisdiction of an action by a Mon- 
tana’ resident against a joint venture 
composed of a New Jersey and an Ari- 
zona corporation, each qualified to do 
business in Montana under former sections 
15-1701 to 15-1713, since neither corpora- 
tion became a citizen of Montana by 
qualifying to do business and consenting 
to be sued in Montana. Carson Constr. 
Co. v. Fuller-Webb Constr., 198 F Supp 
464, 469. 


Suit on Causes of Action Arising out- 
side Montana 


A Minnesota corporation complying with 


former section 15-1701 by filing certificate 
consenting to be sued in courts of Mon- 
tana on causes of action arising in Mon- 
tana did not thereby consent to be sued 
in Montana federal district court by in- 
habitant of Illinois on cause of action 
arising in Minnesota so as to “waive” 
privilege in actions in which jurisdiction 
is based on diversity of citizenship of 
being sued only in district in which such 
corporation or plaintiff was a _ resident 
(prior to enactment of 28 U.S.C. 1391 by 
Act June 25, 1948, ch. 646, 62 Stat. 869). 
North Butte Min. Co. v. Tripp, 128 F 2d 
588, 590. 


15-22-106. Registered office and registered agent of foreign corporation. 
Each foreign corporation authorized to transact business in this state shall 
have and continuously maintain in this state: 


(a) A registered office which may be, but need not be, the same as its 


place of business in this state. 


(b) A registered agent, which agent may be either an individual resi- 


dent in this state whose business office is identical with such registered 
office, or a domestic corporation, or a foreign corporation authorized to 
transact business in this state, having a business office identical with such 
registered office. 

History: En. Sec. 106, Ch. 300, L. 1967. 


Model Act 
This section is derived from section 106 


of the ABA Model Business Corporation 
Act. 


15-22-107. Change of registered office or registered agent of foreign 
corporation. A foreign corporation authorized to transact business in 
this state may change its registered office or change its registered agent, or 
both, upon filing in the office of the secretary of state a statement setting 
forth: t 

(a) The name of the corporation. 
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(b) The address, including:street and number, if any, of its then regis- 
tered office. | 

(c) If the address of its registered office be changed, the address, 
including street and number, if any, to which the registered office is to be 
changed. 

(d) The name of its then registered agent. 

(e) If its registered agent be changed, the name of its successor regis- 
tered agent. | 

(f) That the address, including street and number, if any, of its 
registered office and the address of the business office of its registered 
agent, as changed, will be identical. 

(g) That such change was authorized by resolution duly adopted by 
its board of directors. 

Such statement shall be executed by the corporation by its president or 
a vice-president, and verified by him, and delivered to the secretary of state. 
If the secretary of state finds that such statement conforms to the provisions 
of this act, he shall file such statement in his office, and upon such filing the 
change of address of the registered office, or the appointment of a new 
registered agent, or both, as the case may be, shall become effective. 

Any registered agent of a foreign corporation may resign as such 
agent upon filing a written notice thereof, executed in duplicate, with the 
secretary of state, who shall forthwith mail a copy thereof to the corpora- 
tion at its principal office in the state or country under the laws of which 
it is incorporated. The appointment of such agent shall terminate upon the 
expiration of thirty (80) days after receipt of such notice by the secretary 
of state. 

If a registered agent changes his or its business address to another 
place within the same county, he or it may change such address and the 
address of the registered office of any corporations of which he or it is 
registered agent by filing a statement as required above except that it need 
be signed only by the registered agent and need not be responsive to 
(e) or (g) and must recite that a copy of the statement has been mailed to 
each such corporation. 

History: En. Sec. 107, Ch. 300, L. 1967. 


Model Act 
This section is derived from section 107 


of the ABA Model Business Corporation 
Act. 


15-22-108. Service of process on foreign corporation. Service of process 
upon a foreign corporation shall be effected upon the persons and in the 
manner provided by the Montana Rules of Civil Procedure. 


History: En. Sec. 108, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 108 
of the ABA Model Business Corporation 
Act. 


Cross-Reference 


Service of process, M. R. Civ. P., Rule 
4D. 


Collateral References 
Corporations¢>668. 


20 C.J.S. Corporations §§ 1937-1949, 
23 Am. Jur. 531, Foreign Corporations, 
§ 508 et seq. 


Service of process upon actual agent of 
foreign corporation in action based on 
transactions outside of state. 30 ALR 255. 

Foreign railway corporation as subject 
to service of process in state in which it 
merely solicits interstate business. 46 
ALR 570 and 95 ALR 1478. 

Constitutionality, construction and ef- 
fect of statute providing for service of 
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process upon statutory agent in action 
against foreign corporation as regards 
communications to corporation of fact of 
service. 89 ALR 658. 

Who, other than public official, may be 
served with process in action against 
foreign corporation doing business in 
state. 113 ALR 9. 

Statute providing for service of process 
upon designated state official, in action 
against foreign corporation, as applicable 
to action based on transaction outside the 
state. 145 ALR 630 and 162 ALR 1424. 


15-22-111 


Foreign corporation’s purchase within 
state of goods to be shipped into other 
state or country as doing business within 
state for purposes of service of process. 
12 ALR 2d 1439. 

Ownership or control by foreign corpo- 
ration of stock of other corporation as 
constituting doing business within state 
under statute providing for service of 
process. 18 ALR 2d 193. 

Who is agent authorized to receive 
service of process within purview of fed- 
eral rules of civil procedure and similar 


state rules and statutes. 26 ALR 2d 1086. 


DECISIONS UNDER FORMER LAW 


Revocation of Agent’s Authority To 
Receive Service of Process 


A foreign corporation may revoke the 
authority of its statutory agent to receive 


service, even after a cause of action has 
acerued against it. United Missouri River 
Power Co. v. Wisconsin Bridge & Iron Co., 
44 M 3438, 348, 119 P 796. 


15-22-109. Amendment to articles of incorporation of foreign corpora- 
tion. Whenever the articles of incorporation of a foreign corporation 
authorized to transact business in this state are amended, such foreign 
corporation shall, within sixty (60) days after such amendment becomes 
effective, file in the office of the secretary of state a copy of such amendment 
duly authenticated by the proper officer of the state or country under the 
laws of which it is incorporated; but the filing thereof shall not of itself 
enlarge or alter the purpose or purposes which such corporation is author- 
ized to pursue in the transaction of. business in this state. 

History: En. Sec. 109, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 109 


15-22-110. Merger of foreign corporation authorized to transact busi- 
ness in this state. Whenever a foreign corporation authorized to transact 
business in this state shall be a party to a statutory merger permitted by the 
laws of the state or country under the laws of which it is incorporated, and 
- such corporation shall be the surviving corporation, it shall, within sixty 
(60) days after such merger becomes effective, file with the secretary of 
state a copy of the articles of merger duly authenticated by the proper officer 
of the state or country under the laws of which such statutory merger was 
effected; and it shall not be necessary for such corporation to procure 
either a new or amended certificate of authority to transact business in this 
state unless the name of such corporation be changed thereby or unless 
the corporation desires to pursue in this state other or additional purposes 
than those which it is then authorized to transact in this state. 

History: En. Sec. 110, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act or 


This section is derived from section 110 


15-22-111. Amended certificate of authority. A foreign corporation 
authorized to transact business in this state shall procure an amended 
certificate of authority in the event it changes its corporate name, or desires 
to pursue in this state other or additional purposes than those set forth in 
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its prior application for-a certificate of San by making application 
therefor to the secretary of state. 3 
The requirements in respect to the form and contents of adh application, 
the manner of its execution, the filing of duplicate originals thereof with 
the secretary of state, the issuance of an amended certificate of authority 
and the effect thereof, shall be the same as in the case of an original appli- 
cation for a mertineee of authority. 
History: En. Sec. 111, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 111 


15-22-112. Withdrawal of foreign corporation. A foreign corporation 
authorized to transact business in this state may withdraw from this state 
upon procuring from the secretary of state a certificate of withdrawal. In 
order to procure such certificate of withdrawal, such foreign corporation 
shall deliver to the secretary of state an application for withdrawal, which 
shall set forth: 

(a) The name of the corporation and the state or country under the 
laws of which it is incorporated. 

-(b) That the corporation is not transacting business in this state. 

(c) That the corporation surrenders its authority to transact business 
in this state. 

(d) That the corporation revokes the authority of its registered agent 
in this state to accept service of process and consents that service of process 
in any action, suit or proceeding based upon any cause of action arising 
in this state during the time the corporation was authorized to transact 
business in this state may thereafter be made on such corporation by 
service thereof on the secretary of state. 

(e) A post-office address, including street and number, if any, to which 
the secretary of state may mail a copy of any process against the corpora- 
tion that may be served on him. 

(f) That all taxes imposed on the Sorpom non by: Title 84 of the Re- 
vised Codes of Montana have been paid, supported by a certificate by the 
state board of equalization, to be attached’ to said application, to the effect 
that the state board of equalization is satisfied from the available evidence 
that all taxes imposed by Title 84 of the Revised Codes of Montana have 
been paid. The issuance of such a certificate shall not relieve the corpora- 
tion from liability for any taxes, penalties, or interest due the state of 
Montana. 

The application for withdrawal shall be made in a form prescribed 
by the secretary of state and shall be executed for the corporation by its 
president or a vice-president and by its secretary or an: assistant seeretary, 
and verified by one of the officers signing the application, or, if the corpora- 
tion is in the hands of a receiver or trustee, shall be executed on behalf of 
the corporation by such receiver or trustee and verified by him. 


History: En. Sec. 112, Ch. 300, L. 1967. Act, except that paragraph (f) is derived 
Tate from former section 15-1131. 


Model Act 
This section is derived from section 112 Cross-Reference 


of the ABA Model Business Corporation Tax clearance certificate required for 
gti withdrawal from state, sec. 15-2285. 
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Collateral References state and its rights and duties if re- 


23 Am. Jur. 308, Foreign Corporations, admitted. 110 ALR 528. : 
§ 330. . Withdrawal of foreign corporation from 
state as tolling statute of limitations as 
Withdrawal of foreign corporation from to action against corporation. 133 ALR 
state as affecting conditions under which 774. 
it may be readmitted to do business in 


15-22-113. Filing of application for withdrawal. Duplicate originals of 
such application for withdrawal shall be delivered to the secretary of state. 
If the secretary of state finds that such application conforms to the provi- 
sions of this act, he shall, when all fees have been paid as in this act 
prescribed : 

(1) Endorse on each of such duplicate originals the word “filed,” and 
the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of withdrawal to which he shall affix the other 
duplicate original. 

The certificate of withdrawal, together with the duplicate original of 
the application for withdrawal affixed thereto by the secretary of state, 
shall be returned to the corporation or its representative. Upon the issuance 
of such certificate of withdrawal, the authority of the corporation to trans- 
act business in this state shall cease. 

History: En. Sec. 113, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act ; 
This section is derived from section 113 


15-22-114. Revocation of certificate of authority. The certificate of 
authority of a foreign corporation to transact business in this state may be 
revoked by the secretary of state upon the conditions prescribed in this 
section when: 

(a) The corporation has failed to file its annual report within the time 
required by this act, or has failed to pay any fees prescribed by this act 
when they have become due and payable; or 

(b) The corporation has failed to appoint and maintain a registered 
agent in this state as required by this act; or 

(ec) The corporation has failed, after change of its registered office or 
registered agent, to file in the office of the secretary of state a statement 
of such change as required by this act; or 

(d) The corporation has failed to file in the office of the secretary of 
state any amendment to its articles of incorporation or any articles. of 
merger within the time prescribed by this act; or 

(e) A misrepresentation has been made of any material matter in any 
application, report, affidavit, or other. document submitted by such cor- 
poration pursuant to this act. 

No certificate of authority of a foreign corporation shall be revoked by 
the secretary of state unless (1) he shall have given the corporation not 
less than sixty (60) days’ notice thereof by mail addressed to its registered 
office in this state, and (2) the corporation shall fail prior to revocation to 
file such annual report, or pay such fees, or file the required statement of 
change of registered agent or registered office, or file such articles of 
amendment or articles of merger, or correct such misrepresentation. 
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History: En. Sec. 114, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 114 
of the ABA Model Business Corporation 
Act. 


CORPORATIONS 


Collateral References 


Corporations€>651. 
20 C.J.S. Corporations § 1843. 


DECISIONS UNDER FORMER LAW 


Effect of Suspension on Statute of Lim- 
itations 

A statute of limitation against a for- 
eign corporation is not tolled by the 
suspension of the corporation’s right to do 
business within the state since a person 


with a claim against the corporation could 
get service of process which would sup- 
port a personal judgment under sections 
93-3007 (since repealed) and 93-3011. Mon- 
tana Valley Land Co. v. Bestul, 126 M 
426, 253 P 2d 325. 


15-22-115. Issuance of certificate of revocation. Upon revoking any 
such certificate of authority, the secretary of state shall: 


(1) Issue a certificate of revocation in duplicate. 
(2) File one of such certificates in his office. 


(3) Mail to such corporation at its registered office in this state a 
notice of such revocation accompanied by one of such certificates. 


Upon the issuance of such certificate of revocation, the authority of the 
corporation to transact business in this state shall cease. 
History: En. Sec. 115, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 115 


15-22-116. Application to corporations heretofore authorized to trans- 
act business in this state. Foreign corporations which are duly authorized 
to transact business in this state at the time this act takes effect, for a 
purpose or purposes for which a corporation might secure such authority 
under this act, shall, subject to the limitations set forth in their respective 
certificates of authority, be entitled to all the rights and privileges appli- 
cable to foreign corporations procuring certificates of authority to transact 
business in this state under this act, and from the time this act takes 
effect such corporations shall be subject to all the limitations, restrictions, 
liabilities and duties prescribed herein for foreign corporations procuring 
certificates of authority to transact business in this state under this act. 

History: En. Sec. 116, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 116 


15-22-117.  Transacting business without certificate of authority. No 
foreign corporation transacting business in this state without a certificate 
of authority shall be permitted to maintain any action, suit or proceeding 
in any court of this state, until such corporation shall have obtained a 
certificate of authority. Nor shall any action, suit or proceeding be main- 
tained in any court of this state by any successor or assignee of such cor- 
poration on any right, claim or demand arising out of the transaction of 
business by such corporation in this state, until a certificate of authority 
shall have been obtained by such corporation or by a corporation which 
has acquired all or substantially all of its assets. 
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The failure of a foreign corporation to obtain a certificate of authority 
to transact business in this state shall not impair the validity of any con- 
tract or act of such corporation, and shall not prevent such corporation 
from defending any action, suit or proceeding in any court of this state. 
A foreign corporation which transacts business in this state without a 
certificate of authority shall be liable to this state, for the years or parts 
thereof during which it transacted business in this state without a certifi- 
cate of authority, in an amount equal to all fees which would have been 
imposed by this act upon such corporation had it duly applied for and 
received a certificate of authority to transact business in this state as 
required by this act and thereafter filed all reports required by this act, 
plus all penalties imposed by this act for failure to pay such fees. The 
attorney general shall bring proceedings to recover all amounts due this 
state under the provisions of this section. 
History: En. Sec. 117, Ch. 300, L. 1967. 20 = C.J8: 


1857-1859. 
Model Act 


Corporations §§ 1843-1849, 


This section is derived from section 117 
of the ABA Model Business Corporation 
Act. 


Cross-Reference 


Failure of foreign corporation to com- 
ply with law, penalty, sec. 94-2317. 


Collateral References 
Corporations¢—653, 661. 


Effect of execution of foreign corpora- 
tion’s contract which, while executory, 
was unenforceable because of noncompli- 
ance with conditions of doing business in 
state. 7 ALR 2d 256. 

Contracts: compliance after commence- 
ment of action as affecting application of 
statute denying aceess to courts or in- 
validating contracts where corporation 
fails to comply with regulatory statute. 6 
ALR 3d 326. 


DECISIONS UNDER FORMER LAW 


Enforcement of Contract 


Where foreign corporation for five years 
conducted business without qualifying, 
paid no corporation license tax, filed no 
annual report, the foreign corporation 
could not enforce a contract made during 
those five years. Later compliance is not 
sufficient to remove the bar of the statute. 
Hutterian Brethren of Wolf Creek v. 
Haas, 116 F Supp 37. 


Enforcement of Guaranties 


A eorporation engaged in financing 
mobile homes, who was not doing busi- 
ness in the state of Montana, could 
enforce guaranties of conditional sales 
contracts, assigned to it by a mobile home 
dealer in Montana, in Montana. Minne- 


homa Financial Co. v. Van Oosten, 198 
F Supp 200, 204. 


Furnishing Material for Construction 
Project 

The activities of a foreign corporation 
engaged in constructing motel, and a for- 
eign corporation furnishing material for 
the project were not incidental to inter- 
state commerce and mechanics’ liens were 
unenforceable where failure of principal 
contractor and materialman to qualify to 
do business in Montana in violation of 
former section 15-1701 made principal 
contract unenforceable. Greene Plumbing 
& Heating Co. v. Morris, 144 M 234, 395 
P 2d 252, 258, 259. 


15-22-118. Annual report of domestic and foreign corporations. Each 
domestic corporation, and each foreign corporation authorized to transact 
business in this state, shall file, within the time prescribed by this act an 


annual report setting forth: 


(a) The name of the corporation and the state or country under the 


laws of which it is incorporated. 


(b) The address of the registered office of the corporation in this state, 


and the name of its registered agent in this state at such address, including 
street and number, if any, and, in the case of a foreign corporation, the 
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address, including street and number, if any, of its principal office in the 
state or country under the laws of which it is incorporated. 


(c) A brief statement of the character of the business in which the 
corporation is actually engaged in this state. 


(d) The names and respective addresses, including street and number, 
if any, of the directors and officers of the corporation. 


(e) A statement of the aggregate number of shares which the corpora- 
tion has authority to issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, within a class. 


(f) A statement of the aggregate number of issued shares, itemized 
by classes, par value of shares, shares without par value, and series, if any, 
within a class. 


(g) A statement, expressed in dollars, of the amount of stated capital 
of the corporation, as defined in this act. 


(h) In addition thereto, every foreign corporation shall include a state- 
ment, expressed in dollars, of the value of all the property owned by the 
corporation, wherever located, and the value of the property of the corpora- 
tion located within this state, and a statement, expressed in dollars, of the 
gross amount of business transacted by the corporation for the twelve 
months ended on the thirty-first day of December preceding the date herein 
provided for the filing of such report and the gross amount thereof trans- 
acted by the corporation at or from places of business in this state. If, on 
the thirty-first day of December preceding the time herein provided for the 
filing of such report, the corporation had not been in existence for a period 
of twelve (12) months, or, in the case of a foreign corporation, had not been 
authorized to transact business in this state for a period of twelve (12) 
months, the statement with respect to business transacted shall be furnished 
for the period between the date of incorporation or the date of its authoriza- 
tion to transact business in this state, as the case may be, and such thirty- 
first day of December. If all the property of the corporation is located in 
this state and all of its business is transacted at or from places of business in 
this state, then the information required by this subparagraph need not be 
set forth in such report. 


Such annual report shall be in a form prescribed by the secretary of 
state, and the information therein contained shall be given as of the date | 
of the execution of the report, except as to the information required by sub- 
paragraph (g) which shall be given as of the close of business on the 
thirty-first day of December next preceding the date herein provided for 
the filing of such report. It shall be executed by the corporation by its 
president, a vice-president, secretary, an assistant secretary, or treasurer, 
and verified by the officer executing the report, or, if the corporation is in 
the hands of a receiver or trustee, it shall be eeeeued on behalf of the 
corporation and verified by such receiver or trustee. 

History: En. Sec. 118, Ch. 300, L. 1967. Cross-Reference 
False financial’ statements, sec, 94-1803. 


Model Act. 
This section-is derived from section 118 Collateral References 
of the ABA Model Business Corporation Corporations@649, 
Act. 20 C.J.S. Corporations § 1819. 
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DECISIONS UNDER FORMER LAW 


Verification 

Former section - 15-811, before 
amendment, did not seem to require that 
the annual report of a corporation shall 
be acknowledged in any event, or that it 
shall be verified, unless possibly when, in 
the absence or inability of the president 
of the corporation to act, the vice-presi- 
dent signs the report in his stead. Min- 
neapolis Steel & Machinery Co. v. Thomas, 
54 M 132, 135, 168 P 40. 


1909. 


In an action by a creditor of a cor- 
poration to recover from its directors for 
failure to file the annual report of its 
financial condition, the requirement of 
former section 15-811 that such report 
shall be verified by oath, is met by veri- 
fication on information and belief by one 
of the officers enumerated in the section, 
in the absence of a provision that it shall 
be made positively. Fisk Tire Co. v. Lan- 
strum, 96 M 279, 280, 30 P 2d 84. 


15-22-119. Filing of annual report of domestic and foreign corporations. 
Such annual report of a domestic or foreign corporation shall be delivered 
to the secretary of state between the first day of January and the first day of 
March of each year, except that the first annual report of a domestic or 
foreign corporation shall be filed between the first day of January and the 
first day of March of the year next succeeding the calendar year in which 
its certificate of incorporation or its certificate of authority, as the case 
may be, was issued by the secretary of state. Proof to the satisfaction of 
the secretary of state that prior to the first day of March such report was 
deposited in the United States mail in a sealed envelope, properly addressed, 
with postage prepaid, shall be deemed a compliance with this requirement. 
If the secretary of state finds that such report conforms to the require- 
ments of this act, he shall file the same. If he finds that it does not so 
conform, he shall promptly return the same to the corporation for any 
necessary corrections, in which event the penalties hereinafter prescribed 
for failure to file such report within the time hereinabove provided shall 
not apply, if such report is corrected to conform to the requirements of this 
act and returned to the secretary of state within thirty days from the date 
on which it was mailed to the corporation by the secretary of state. 

History: En. Sec. 119, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 119 


DECISIONS UNDER FORMER LAW 
Short Existence of Corporation Not Ex- 16th, but failed to enclose the filing fee 


cuse for Not Filing 


The fact that a corporation was in ex- } 


istence but a few months prior to the ex- 
piration of the year covering which it is 
required by former section 15-811 to make 
a report on or before March 1 succeeding 
of its financial condition, does not excuse 
it from making it. Continental Supply 
Co. v. Abell, 95 M 148, 156, 24 P 2d 133. 


Time for Filing 


Where a corporation mailed its annual 
report to the county clerk on January 


of one dollar, and the clerk received the 
report on the 17th or 19th, retained it in 
his office, and mailed the sender a bill for 
the fee, and on January 23rd the fee was 
received, and the clerk thereupon en- 
dorsed the report as filed on the latter 
date, it was held, in an action commenced 
to enforce the directors’ individual lia- 
bility, that the evidence was insufficient 
to show that the report was not filed in 
time. Minneapolis Steel & Machinery Co. 
v. Thomas, 54 M 132, 135, 136, 168 P 40. 


15-22-120. Fees and charges to be collected by secretary of state. The 
secretary of state shall charge and collect in accordance with the provisions 


of this act: 


(a) Fees for filing documents and issuing certificates. 
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(b) Miscellaneous charges. 
(c) License fees. 
History: En. Sec. 120, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 120 


15-22-121. Fees for filing documents and issuing certificates. The secre- 
tary of state shall charge and collect for: 

(a) Filing articles of incorporation and issuing a certificate of incor- 
poration, twenty dollars ($20). 

(b) Filing articles of amendment and issuing a certificate of amend- 
ment, twenty dollars ($20). 

(ec) Filing restated articles of incorporation, twenty dollars ($20). 

(d) Filing articles of merger or consolidation and issuing a certificate 
of merger or consolidation, twenty dollars ($20). 

(e) Filing an application to reserve a corporate name, two dollars ($2). 

(f) Filing a notice of transfer of a reserved corporate name, two dol- 
lars ($2). 

(g) Filing a statement of change of address of registered office or 
change of registered agent, or both, two dollars ($2). 

(h) Filing a statement of the establishment of a series of shares, five 
dollars ($5). 

(i) Filing a statement of cancellation of shares, five dollars ($5). 

(j) Filing a statement of reduction of stated capital, five dollars ($5). 

(k) Filing a statement of intent to dissolve, two dollars ($2). 

(1) Filing a statement of revocation of voluntary dissolution proceed- 
ings, two dollars ($2). 

(m) Filing articles of dissolution, five dollars ($5). 

(n) Filing an application of a foreign corporation for a certificate of 
authority to transact business in this state and issuing a certificate of 
authority, twenty dollars ($20). 

(o) Filing an application of a foreign corporation for an amended 
certificate of authority to transact business in this state and issuing an 
amended certificate of authority, twenty dollars ($20). 

(p) Filing a copy of an amendment to the articles of incorporation of 
a foreign corporation holding a certificate of authority to transact business 
in this state, ten dollars ($10). 

(q) Filing a copy of articles of merger of a foreign corporation holding 
a certificate of authority to transact business in this state, twenty dollars 
($20). 

(r) Filing an application for withdrawal of a foreign corporation and 
issuing a certificate of withdrawal, five dollars ($5). 

(s) Filing an annual report, five dollars ($5). 

(t) Filing any other statement or report, except an annual report, of 
a domestic or foreign corporation, two dollars ($2). 

History: En. Sec. 121, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act ee 
This section is derived from section 121 
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15-22-122. Miscellaneous charges. The secretary of state shall charge 
and collect: 

(a) For furnishing a certified copy of any document, instrument, or 
paper relating to a corporation, thirty-five cents ($.35) per page and two 
dollars ($2) for the certificate and affixing the seal thereto. 

(b) For furnishing any certificate not mentioned in this or the preced- 
ing section, five dollars ($5). 

History: En, Sec. 122, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act PEAS 
This section is derived from section 122 


15-22-1238. License fees payable by domestic corporations. The secre- 
tary of state shall charge and collect from each domestic corporation license 
fees, based upon the number of shares which it will have authority to issue 
or the increase in the number of shares which it will have authority to 
issue, at the time of: 

(a) Filing articles of incorporation. 

(b) Filing articles of amendment increasing the number of authorized 
shares; and 

(c) Filing articles of merger or consolidation increasing the number 
of authorized shares which the surviving or new corporation, if a domestic 
corporation, will have authority to issue above the aggregate number of 
shares which the constituent domestic corporations and constituent foreign 
corporations authorized to transact business in this state had authority to 
issue. 

The license fees shall be at the rate of ten cents ($.10) per share up to 
and including the first one thousand (1,000) authorized shares, eight cents 
($.08) per share for each authorized share in excess of one thousand (1,000) 
shares up to and including twenty-five hundred (2,500) shares, six cents 
($.06) per share for each authorized share in excess of twenty-five hundred 
(2,500) shares up to and including five thousand (5,000) shares, four cents 
($.04) per share for each authorized share in excess of five thousand (5,000) 
shares up to and including ten thousand (10,000) shares, and two cents 
($.02) per share for each authorized share in excess of ten thousand (10,000) 
shares. For the sole purpose of computing the license fee (a) with respect 
to shares having a par value, each one hundred dollar ($100) unit of the 
authorized shares shall be counted as one (1) taxable share; (b) with respect 
to shares without nominal or par value, such shares shall be deemed equiva- 
lent to shares having a par value of one dollar ($1) each; provided, however, 
that such license fee shall in no event be less than fifty dollars ($50). 

The license fees payable on an increase in the number of authorized 
shares shall be imposed only on the increased number of shares, and the 
number of previously authorized shares shall be taken into account in 
determining the rate applicable to the increased number of authorized 
shares. 

History: En. Sec. 123, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Model Act a 
This section is derived from section 123 


15-22-124. License fees payable by foreign corporation. The secretary 
of state shall charge and collect from each foreign corporation at the time 
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of filmg an application for a. certificate of authority to transact. business in 
this state the sum of fifty dollars ($50) as an initial license fee. 


Thereafter the secretary of state shall fix the license fee for each foreign 
corporation as follows: 


(1) He shall first ascertain the license fee which a LAY organized 
domestic corporation would be required to pay under the preceding section 
if it had authorized shares having a par value of one hundred dollars ($100) 
per share, in an amount equal to the stated capital of the reporting foreign 
corporation shown by its filed annual report; 


(2) Said amount shall be multiplied by a fraction, the numerator of 
which shall be the sum of the value of the property of the corporation 
located in this state and the gross receipts of the corporation derived from 
its business transacted within this state, and the denominator of which 
shall be the sum of the value of ail of its property wherever located and the 
eross receipts of the corporation derived from its business wherever trans- 
acted. The amounts used in determining the numerator and denominator 
shall be determined from the corporation’s filed annual report; 


(3) From the product of such multiplication, there shall be deducted 
the aggregate amount of license fee theretofore paid by the corporation, 
and the remainder, if any, shall be the amount of additional fee to be paid 
by the corporation. 

The secretary of state shall enter the amount of any additional license 
fee in the records of the corporation in his office and shall mail a notice 
of the amount of such additional license fee to the corporation at its 
registered office in this state. The additional license fee shall be paid by 
the corporation to the secretary of state within thirty (30) days after the 
mailing of the notice. Failure to pay such additional license fee within said 
thirty-day period shall render such corporation liable to the secretary of 
state for a penalty equal to ten per cent (10%) of the amount of the 
additional license fee, together with interest, at the rate of one-half of one 
per cent (144 of 1%) per month on the fee plus penalty until paid. 


Foreign corporations which entered Montana for the transaction of 
business prior to the effective date of this act shall be entitled to employ 
within this state an amount of stated capital equal to the greatest amount 
employed in the state during the period of their qualification prior to such 
effective date without the payment of additional fees hereunder. 

History: En. Sec. 124, Ch. 300, L. 1967. Model Act 


This section is derived from section 124 


Compiler’s Note 
of the ABA Model B 
The effective date of this act is Decem- A gt. oh Pus ees ena 


ber 31, 1968. See section 15-22-1386 and 
note. 


15-22-125. Penalties imposed upon corporations. Each corporation, do- 
mestie or foreign, that has failed to file its annual report within the time 
required by this act and fails or refuses to file its annual report within 
thirty (80) days after the secretary of state has mailed to the corporation 
at its registered office a demand that such report be filed, shall be guilty 
of a misdemeanor and upon conviction thereof may be fined in any amount 
not exceeding five hundred dollars ($500). 
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History: En. Sec. 125, Ch. 300, L. 1967. 


Model Act 

This section is derived from section 128 
of the ABA Model Business Corporation 
Act. 


15-22-125 


Collateral References 


Corporations@=338, 
19 C.J.S. Corporations § 895. 


DECISIONS UNDER FORMER LAW 


Constitutionality 


Former section 15-811, requiring annual 
statement of corporations, before its 
amendment in 1909, was not unconstitu- 
tional as casting “liabilities and burdens 
upon domestic corporations from which 
foreign corporations are exempt,’ the 
penalty for failure to file the annual re- 
port being placed upon the officers and 
directors, and not upon the corporation. 
Daily v. Marshall, 47 M 377, 398, 133 P 
681. See First Nat. Bank of Missoula v. 
Cottonwood Land Co., 51 M 544, 549, 154 
P 582. 


Attachment Improper To Recover Statu- 
tory Liability 

The liability of a director for the debts 
of his corporation imposed by former 
section 15-811, for failure of the corpora- 
tion to file its annual report exhibiting its 
financial condition, ete., does not arise out 
of a contract, express or implied, for the 
direct payment of money, and a writ of 
attachment was improperly issued in an 
action by a ereditor of a corporation 
against one of its directors to recover a 
debt owing to plaintiff by the corporation. 
Butler v. Peters, 62 M 381, 384, 205 P 
247. 


_ Co-operative Associations 


The provisions of former section 15-811, 
declaring that the directors and trustees 
of a corporation who fail to file with the 
county clerk and recorder of the county 
of its principal place of business an an- 
nual report of its condition shall jointly 
and severally be liable for all corporate 
debts or judgments then existing, or 
which may thereafter be incurred, until 
such report is made and filed, are applica- 
ble to co-operative associations organized 
for profit. Anderson v. Equity Co-opera- 
tive Assn. of Roy, 67 M 291, 292, 293, 215 
P 802. 


Denial of Proper Corporate Formation 
as a Defense 


If an active director of a corporation, 
that has been engaged in business, ap- 
parently in good faith, is sued and sought 
to be held for his failure, as president 
and director of the corporation, to file or 
have filed the annual report of the cor- 
poration, he cannot escape personal lia- 
bility by denying the existence of the 
corporation, on the ground that the forms 
of law had never been observed in per- 
fecting its organization, whether he was 


properly chosen as director or not. Daily 
v. Marshall, 47 M 377, 396, 133 P 681. 
See Northern Pacific Ry. Co. v. Crowell, 
245 Fed 668, 671. 


Effect of Amendment and Repeal of 
Statute Declaring Liability of Directors 
for Default in Making Annual Report, 
without Saving Clause 


In view of section 43-510, relating to 
effect of amendment of statutes, and for- 
mer section 15-1202, providing that amend- 
ment or repeal of a code section relating 
to corporations shall not impair or take 
away a remedy given against a corpora- 
tion or its officers for a liability previ- 
ously incurred, prior decisions holding 
that amendment of former section 15-811 
“to read as follows” and repealing “all 
Acts and parts of Acts in conflict here- 
with” worked the extinction of the 
amended section “as though it had never 
existed” in the absence of a saving clause, 
were erroneous and are overruled. Con- 
tinental Supply Co. v. Abell, 95 M 148, 
156, 24 P 2d 133. For decision overruled, 
see Continental Oil Co. v. Montana Con- 
crete Co., 63 M 223, 229, 207 P 116; First 
Nat. Bank of Brockton v. Cosier, 66 M 
352, 354, 213 P 442; First Nat. Bank of 
Plains v. Barto, 72 M 437, 233 P 963. 


Effect of Insolvency and Corporate 
Abeyance as a Defense 


Where, in an action against the trustees 
of a corporation to charge them with indi- 
vidual liability for failure to file an an- 
nual report, it was alleged in defense 
that before the time for filing such report 
the corporation was insolvent and had en- 
tirely’ abandoned its business, that all 
its property belonged to one of its trus- 
tees, having been delivered to him in 
satisfaction of an indebtedness, and that 
for a period of two months no officer or 
trustee had exercised any corporate act 
or function, and that there was no inten- 
tion to resume the business of said cor- 
poration, the acts set forth did not dis- 
solve the corporation, and constituted no 
defense to the action. Gans v. Switzer, 
9 M 408, 415, 24 P 18. See Ames & 
Frost v. Heslet, 19 M 188, 190, 47 P 805; 
Northern Pacific Ry. Co. v. Crowell, 245 
Fed 668, 671. 


Liability for Failure To Make Annual 
Statement—Jury Trial 


Where the primary purpose of an ac- 
tion against a corporation was to recover 
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on promissory notes aggregating the sum 
of $27,000, and to enforce liability of its 
directors as comakers and guarantors and 
for failure to file the annual statements 
required by statute, and the only equita- 
ble relief prayed for was the foreclosure 
of a mortgage given by one of the direc- 
tors on two town lots as security for 
the notes, the answers of defendants con- 
sisting inter alia of denials and counter- 
claims which were put in issue by reply, 
the defendants were entitled to a trial by 
jury of the strictly legal issues presented 
by the pleadings, and denial of such jury 
trial was error. Benson-Stabeck Co. v. 
Farmers’ Elevator Co., 66 M 395, 404, 214 
P 600, explained in 111 M 329, 3438, 108 
P 2d 1041. 


Limitation of Action 


The receiver of an insolvent bank who 
seeks to recover on the statutory liabil- 
ity of a director of a corporation in- 
debted to the bank occupies the same po- 
sition the bank would have occupied had 
it not become insolvent and sought to en- 
force the same liability; hence the fact 
that he did not become aware of the 
facts upon which he relied until he as- 
sumed charge of the bank was immaterial, 
so far as his right to maintain the action, 
which was then barred, is concerned. Wil- 
liams v. Hilger, 77 M 399, 402, 251 P 524. 


Nature of Liability 


The liability fixed by the statute requir- 
ing corporations to file an annual report 
is penal in its nature. Gans v. Switzer, 9 
M 408, 413, 24 P 18; Elkhorn Trading 
Co. v. Tacoma Min. Co., 16 M 322, 330, 
40 P 606; Wethey v. Kemper, 17 M 491, 
492, 43 P 716; State Savings Bank of 
Butte City v. Johnson, 18 M 440, 442, 45 
P 662; Giddings v. Holter, 19 M 263, 269, 
48 P 8; Manhattan Trust Co. v. Davis, 23 
M 273, 280, 58 P 718; Daily v. Marshall, 
47 M 377, 398, 133 P 681. 

The trustees of a corporation who filed 
a report, wherein they failed to specify 
as a debt of the company its liability on 
a covenant of title, were not liable for a 
false report, if, at the time the report was 
filed, the breach of the covenant was not 
known to them. Giddings v. Holter, 19 
M 263, 267, 48 P 8. 

While the liability imposed by a stat- 
ute requiring corporations to file an an- 
nual statement is often called penal, it 
is not so in the sense in which that term 
is commonly used. It is so only in the 
sense that it creates a liability which was 
not known at the common law, and there- 
fore must be construed strictly. Daily 
v. Marshall, 47 M 377, 390, 398, 133 P 
681. See Northern Pacific Ry. Co. v. Crow- 
ell, 245 Fed 668, 674. 

A fine, in the sense in which the term 
is used in the constitution prohibiting ex- 
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cessive fines, is a penalty exacted by the 
state for some criminal offense, and has 
no application to the penalty imposed 
upon the directors of a corporation for 
neglect to file the annual statement re- 
quired by statute. Daily v. Marshall, 47 
M 377, 399, 1383 P 681. 

The right of action created in favor of 
a corporation’s creditors to enforce the 
hability of a director, imposed upon him 
by reason of the failure of the company 
to file the annual report required by stat- 
ute, survives his death, and may be pros- 
ecuted against his estate. First Nat. Bank 
of Missoula v. Cottonwood Land Co., 51 
M 544, 548, 154 P 582, explained in 67 M 
176, 182, 215 P 224. See Northern Pacific 
Ry. Co. v. Crowell, 245 Fed 668, 671. 

The liability of directors of a corpora- 
tion for failure to file the annual report 
is joint and several, direct and primary, 
and not that of sureties and guarantors 
of its debts. First Nat. Bank of Missoula 
v. Cottonwood Land Co., 51 M 544, 550, 
154 P 582. 


The statutory liability of a director of 
a corporation for all its debts or judg- 
ments for failure to file its annual finan- 
cial report is in the nature of a penalty 
imposed for omission to obey the man- 
date of the law and is not contractual 
in character. Butler v. Peters, 62 M 381, 
384, 205 P 247, 


The basis of an action to recover on 
the statutory liability of a director of a 
corporation for failure of the corporation 
to file the annual report of its financial 
condition required by former section 15- 
811 is an antecedent debt due to plaintiff; 
the liability commences with and is de- 
pendent upon such debt at the time of the 
first default, is direct and primary and, 
having once attached, is not affected by 
the renewal of a note evidencing the debt, 
and is not renewed by subsequent de- 
faults. Williams v. Hilger, 77 M 399, 402, 
251 P 524. 


Judgments are debts; hence in provid- 
ing in former section 15-811 that corporate 
directors failing to make timely report of 
their corporation’s financial condition shall 
be liable for the debts of and judgments 
against the corporation which may there- 
after be incurred, the legislature must, 
by the use of the term “judgments,” 
have intended judgments other than for 
debt, the latter being impliedly included 
in the word “debts.” Continental Supply 
Co. v. Abell, 95 M 148, 168, 24 P 2d 133. 


Sufficiency of Complaint 


As statutes making the trustees of a 
corporation personally liable for company 
debts upon failure to file an annual re- 
port are penal in their nature and must 
be strictly construed, a complaint seeking 
to enforce such liability is insufficient 
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where it fails to state the county in which 
the business of the company is conducted, 
or that it was engaged in any business 
in any county. Wethey v. Kemper, 17 
M 491, 492, 43 P 716. See Whitefoot v. 
National Fraternity Bldg. & Loan Assn., 
18 M 164, 166, 44 P 514; Daily v. Mar- 
shall, 47 M 377, 390, 133 P 681. 

One who seeks to hold directors of a 
corporation liable for failure to comply 
with the provisions of a statute, relative 
to filing the annual: report of a corpora- 
tion, must allege facts and circumstances 
clearly showing that the liability has at- 
tached, nothing being presumed in favor 
of the pleader. Daily v. Marshall, 47 M 
377, 390, 133 P 681. 

Where a creditor of a corporation seeks 
to recover a debt reduced to judgment 
from its directors for failure to file the 
annual report mentioned in former sec- 
tion 15-811, a suit on the judgment is not 
required; in such a ease the complaint 
must show liability on the defendants’ 
part, not at the time the judgment was 
secured but at the time the debt was in- 
eurred, and that it was ineurred during 
the period of their default. Continental 
Supply Co. v. Abell, 95 M 148, 168, 2 
P 2d 133. 


Trustees’ Liability 


If a corporation fails to file its annual 
report, as required by statute, all the trus- 
tees of the company become jointly and 
severally liable for all its indebtedness 
existing at the time such report should 
have been filed. Gans v. Switzer, 9 M 
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408, 413, 24 P 18; Elkhorn Trading Co. 
ie gaan Min. Co., 16 M 322, 329, 40 P 


Venue of Action 


The liability of directors of a domestic 
corporation created by former section 15- 
811 under which they became answerable 
for its debts if they should fail to file 
within the proper time the annual financial 
statement provided for therein, whether 
such debts were created before or after 
such failure, is in the nature of a penalty 
and is not based upon contract, and 
therefore the venue of an action to re- 
cover on such liability is, under section 
93-2902, in the county where the cause 
of action, or some part thereof, arose. 
National Supply Co.-Midwest v. Abell, 87 
M 555, 557, 289 P 577. 

The principal place of business of a 
domestic corporation was in F. county 
and there its annual financial statements 
were required to be filed but were not 
filed. It executed promissory notes in T. 
county in which they were made payable. 
The payee brought action in the latter 
county against the corporate directors to 
recover on the notes under their statutory 
liability. Since the cause of the action 
arose in FEF, county where the annual 
statements were required to be filed, venue 
was properly changed to F. county and 
contention that, the notes being made 
payable in T. county, the cause of action 
arose in part therein, was not sustained. 
National Supply Co.-Midwest v. Abell, 87 
M 555, 289 P 577. 


15-22-126. Penalties imposed upon officers and directors. Each officer 


and director of a corporation, domestic or foreign, who signs any articles, 
statement, report, application or other document filed with the secretary 
of state which is known to such officer or director to be false in any material 
respect, shall be deemed to be guilty of a misdemeanor, and upon conviction 
thereof may be fined in any amount not exceeding five hundred dollars 


($500). 
History: En. Sec. 126, Ch. 300, L. 1967. of the ABA Model Business Corporation 
Act. 
Model Act 


This section is derived from section 129 


15-22-127. Powers of secretary of state. The secretary of state shall 
have the power and authority reasonably necessary to enable him to ad- 
minister this act efficiently and to perform the duties therein imposed upon 
him. 

History: En. Sec. 127, Ch. 300, L, 1967. 
Model Act 
This section is derived from section 132 


of the ABA Model Business Corporation 
Act. 


15-22-128. Secretary of state to notify corporation of expiration of 
existence. It shall be the duty of the secretary of state to notify every 
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corporation organized ‘after: July 1; 1929, not less than three:(3) ‘months; nor 

more than-six (6) months before the date of the expiration of its corporate 

existence, that its corporate existence is about to expire, which. notice shall 

place of business, as it appears from the ‘last annual report. 

be given by registered letter addressed to such corporation at its principal 
History: En. Sec. 128, Ch. 300, L. 1967. 


15- 22-129. Appeal from secretary of state. If the Reoreta ry of state shall 
fail to approve any articles of incorporation, amendment, merger, consoli- 
dation or dissolution, or any other document required by this act to be 
approved by the secretary of state before the same shall be filed in his 
office, he shall, within ten (10) days after the delivery thereof to him, give 
written notice of his disapproval to the person or corporation, domestic or 
foreign, delivering the same, specifying the reasons therefor. From such 
disapproval such person or corporation may appeal to the district court of 
the county in which the registered office of such corporation is, or is pro- 
posed to be, situated, or in the district court of Lewis and Clark County, 
by filing with the clerk of such court a petition setting forth a copy of 
the articles or other document sought to be filed and a copy of the written 
disapproval thereof by the secretary of state; whereupon the matter shall 
be tried de novo by the court, and the court shall either sustain the action 
of the secretary of state or direct him to take such action as the court may 
deem proper. 

If the secretary of state shall revoke the certificate of authority to trans- 
act business in this state of any foreign corporation, pursuant to the 
provisions of this act, such foreign corporation may likewise appeal to the 
district court of the county where the registered office of such corporation 
in this state is situated, or in the district court of Lewis and Clark County, 
by filing with the clerk of such court a petition setting forth a copy of its 
certificate of authority to transact business in this state and a copy of the 
notice of revocation given by the secretary of state; whereupon the matter 
shall be tried de novo by the court, and the court shall either sustain the 
action of the secretary of state or direct him to take such action as the 
court may deem proper. 

Appeals from all final orders and judgments entered by the district 
court under this section in review of any ruling or decision of the secretary 
of state may be taken as in other civil actions. 

History: En. Sec. 129, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 133 


15-22-130. Certificates and certified copies to be received in evidence. 
All certificates issued by the secretary of state in accordance with the pro- 
visions of this act, and all copies of documents filed in his office in accord- 
ance with the provisions of this act when certified by him, shall be taken 
and received in all courts, public offices, and official bodice as prima facie 
evidence of the facts therein stated. A oun by the secretary of state 
under the great seal of this state, as to the existence or nonexistence of the 
facts relating to corporations, which would appear from the presence or 
absence of documents filed in his office, or the compliance or noncompli- 
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ance with the provisions of this act, shall be taken and received in all 
courts, public offices, and official bodies as prima facie evidence of the 
existence or nonexistence of the facts therein stated. 

History: En, Sec. 130, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 134 


15-22-131. Forms to be prescribed by secretary of state. All reports 
required by this act to be filed in the office of the secretary of state shall 
be made in a form which shall be prescribed by the secretary of state. 

History: En. Sec. 131, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 135 


15-22-1382, Greater voting requirements. Whenever, with respect to any 
action to be taken by the shareholders of a corporation, the articles of 
incorporation require the vote or concurrence of the holders of a greater 
proportion of the shares, or of any class or series thereof, than required by 
this act with respect to such action, the provisions of the articles of incor- 
poration shall control. 

History: En. Sec. 132, Ch. 300, L. 1967. of the ABA Model Business Corporation 


Act. 
Model Act 
This section is derived from section 136 


15-22-1338. Waiver of notice. Whenever any notice is required to be 
given to any shareholder or director of a corporation under the provisions 
of this act or under the provisions of the articles of incorporation or bylaws 
of the corporation, a waiver thereof in writing signed by the person or 
persons entitled to such notice, whether before or after the time stated 
therein, shall be equivalent to the giving of such notice. 

History: En. Sec. 133, Ch. 300, L. 1967. sates ABA Model Business Corporation 


Model Act . 
This section is derived from section 137 


15-22-1834, Action by shareholders or directors without a meeting. Any 
action required by this act to be taken at a meeting of the shareholders or 
directors of a corporation, or any action which may be taken at a meeting 
of the shareholders or directors, may be taken without a meeting if a 
consent in writing, setting forth the action so taken, shall be signed by all 
of the shareholders or directors entitled to vote with respect to the subject 
matter thereof. 

Such consent shall have the same effect as a unanimous vote and may 
be stated in any articles or document filed with the secretary of state under 
this act. 


History: En. Sec. 134, Ch. 300, L. 1967. 39A and 138 of the ABA Model Business 
a . ‘Corporation Act. 
Model Act ms 


This section is derived from sections 


- 15-22-185. -Unauthorized assumption of corporate powers. All persons 
who assume to act as a corporation without authority: so. to-do: shall be 
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jointly and severally liable for all debts and liabilities incurred or arising 
as a result thereof. 

One who assumes an obligation to an ostensible corporation, as such, 
cannot resist the obligation on the ground that there was in fact no such 
corporation until that fact has been adjudged in a direct proceeding for 
the purpose. . 

History: En. Sec. 135, Ch. 300, L. 1967. gf ae ABA Model Business Corporation 
Ct. 


Model Act 
This section is derived from section 139 — 


15-22-1836. Application to existing corporations. From and after July 1, 
1967, all foreign and domestic corporations are governed by the provisions 
of this act with the following exceptions: 

a. All domestic corporations existing before July 1, 1967, are not sub- 
ject to the provisions of this act until after January 1, 1969, but such 
corporations may elect to become subject to its provisions by adoption of a 
resolution of the board of directors and filing a copy thereof with the 
secretary of state at any time; 


b. All foreign corporations duly authorized to conduct affairs in this 
state before July 1, 1967, are not subject to the provisions of this act until 
after January 1, 1969, but such corporations may elect to become subject to 
its provisions by adoption of a resolution of its board of directors and filing 
a copy thereof with the secretary of state at any time; 


ce. The existing provisions of Title 15 of the Revised Codes of Montana 
remain in effect until January 1, 1969, as to existing corporations which do 
not elect to become subject to the provisions of this act, but are inapplicable 
otherwise. After January 1, 1969, the existing provisions of Title 15 that 
are expressly repealed by this act as to newly formed corporations or 
existing corporations electing to become subject to the provisions of this 
act are repealed completely and this act shall be construed as replacing such 
designated sections of Title 15. 

Existing corporations for profit, which are organized and existing under 
the laws of this state at the time this act takes effect and which elect to 
become subject to its provisions as provided herein shall continue in exist- 
ence with all the rights and privileges applicable to corporations organized 
under this act, and from the date of such election, shall have all the rights 
and privileges and shall be subject to all the limitations, restrictions, lia- 
bilities and duties prescribed herein except as provided in this section. 
After January 1, 1969, all existing corporations for profit shall have all 
such rights and privileges and be subject to all such limitations, restrictions, 
liabilities and duties prescribed herein. : 

Existing corporations whose original or amended articles of incorpora- 
tion do not deny or limit to the present or future shareholders of any or all 
classes of stock any pre-emptive or preferential right to subscribe to any 
or all additional issues.of stock of any or all classes, or bonds, debentures, 
or other obligations convertible into stock, shall continue to be subject to 
such pre-emptive or preferential right of their present or future share- 
holders, unless and until the articles of incorporation are amended to deny 
or limit such rights. | 
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On or before March 1, 1968, and annually thereafter as provided in sec- 
tion 15-22-119 every existing corporation, including foreign corporations 
qualified to do business in this state at the time this act takes effect, shall 
file an annual report with the secretary of state setting forth the informa- 
ion prescribed by section 15-22-118. The designation of the registered office 
of the corporation in this state and the address thereof and the designation 
of its resident agent in this state at such address contained in the first 
annual report of the corporation shall be in lieu of designating such office 
and agent in the articles of incorporation of such corporation, and such 
designation shall continue until changed as provided in section 15-2212. 

Any certificates of stock issued by existing corporations after the effec- 
tive date of this act shall conform to the requirements of section 15-2221. 

The provisions of this act are applicable to every corporation unless a 
special provision is made in relation thereto, inconsistent with some pro- 
vision of this act, in which case the special provision prevails. 

Nothing contained in the Montana Business Corporation Act shall be 
construed to repeal or to amend the present statutes relating to banks and 
trust companies, insurance, casualty and surety companies, co-operative 
associations, industrial loan companies, credit unions, building and savings 
and loan associations, nonprofit corporations and other corporations for 
which special regulations different from the general private business cor- 
poration laws of this state have existed prior to July 1, 1967. 

The stock of any corporation organized prior to July 1, 1967, under the 
laws of this state shall not be assessable for any purpose whatever, except 
to such extent and in such manner as may be expressly provided by statute ; 
provided, that if such stock is made assessable and the manner of levying 
the assessment is not provided for, it shall be levied in the manner and form 
hereinafter prescribed by this act. The stock of any corporation for profit 
organized under the laws of this state after June 30, 1967, shall not be 
assessable for any purpose except as expressly provided by statute and ex- 
cept that water companies, water users associations, irrigation companies, 
canal companies, ditch companies and reservoir companies, whose articles 
of incorporation provide for the assessment of shares may levy assessments 
at the times and in the amounts as may be prescribed by its articles of in- 
corporation, or if not so prescribed, then as follows: 

(1) Limitation upon amount of assessment. No one assessment must 
exceed ten per cent (10%) of the amount of the capital stock named in the 
articles of incorporation, except that if the whole capital stock of a corpora- 
tion has not been paid up, and the corporation is unable to meet its habilities 
or to satisfy the claims of its creditors, the assessment may be for the full 
amount unpaid upon the capital stock; or, if a less amount is sufficient, 
then it may be for such a percentage as eal raise that amount. 

(2) Levy of assessment—unpaid assessment. No assessment must be 
levied while any portion of a previous one remains unpaid, unless: 

(a) The power of the corporation has been exercised in accordance 

with the provisions of this section for the purpose of collecting 
such previous assessment ; , 
(b) The collection of the previous | assessment has been enjoined; or, 


(c) The assessment falls within the provisions of the preceding section. 
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(3) Contents of order for assessment. Every order levying an assess- 
ment must specify the amount thereof, when, to whom, and where payable; 
fix a day, subsequent to the full term of publication of the assessment 
notice, on which the unpaid assessment shall be delinquent, not less than 
thirty (30) nor more than sixty (60) days from the time of making the order 
levying the assessment, and a day for the sale of delinquent stock, not less 
than fifteen (15) nor more than sixty (60) days from the day the stock is 
declared delinquent. 

(4). Notice of assessment—form. Upon the making of the order the sec- 
retary shall cause to be published a notice thereof in the following form: | 

(Name of corporation in full. Location of the principal place of busi- 
ness.) Notice is hereby given, that at a meeting of the directors, held on the 
(date), an assessment of (amount) per share was levied upon the capital 
stock of the corporation, payable (when, to whom, and where). Any stock 
upon which the assessment shall remain unpaid on the (day fixed) will be 
delinquent and advertised for sale at public auction, and unless payment is 
made before, will be sold on the (day appointed), to pay the delinquent 
assessment, together with costs of advertising and expenses of sale. 

(Signature of secretary, with location of office.) 


(5) Publication and service of notice. The notice must be personally 
served upon each stockholder, or, in lieu of personal service, must be sent 
within ten (10) days after the assessment through the mail, addressed to 
each stockholder at his place of residence, if known, and if not known, at the 
place where the principal office of the corporation is situated, and be pub- 
lished once a week, for four (4) successive weeks, in some newspaper of 
general circulation and devoted to the publication of general news, at the 
place designated in the articles of incorporation as the principal place of 
business, and also in some newspaper published in the county in which the 
works of the corporation are situated, if a paper be published therein. If the 
works of the corporation are not within a state or territory of the United 
States, publication in a paper of the place where they are situated is not 
necessary. If there be no newspaper published at the place designated as 
the principal place of business of the corporation, then the publication must 
be made in some other newspaper of the county, if there be one, and if there 
be none, then in a newspaper published 1 in an adjoining county. 


(6). Delinquent notice—form. If any portion of the assessment men- 
tioned in the notice remains unpaid on the days specified therein for de- 
claring the stock delinquent, the secretary, unless otherwise ordered by 
the board of directors, shall cause to be published in the same papers in 
which the notice hereinbefore provided for shall have been published, a 
notice substantially in the following form: | 


(Name in full. Location of principal place of business.) Notice. There 
is delinquent upon the following subscribed stock, on account of assess- 
ment levied on the (date), (and assessments levied previous thereto, if any), 
the several amounts set opposite the names of respective sareliniiee as 
follows: (Names, number of certificate, number of shares, amounts.) And 
in accordance with law (and an order of the board of Hainedione made on 
the (date), if such order shall have been made), so: many shares of each 
parcel of stock ‘as may: be necessary, will.be:sold at the (particular place), 
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on the (date), at (the:hour) of such day, to. pay delinquent assessments. 
thereon, Lae aM with costs of advertising and expenses of sale. patti 
(Name of secretary, with location of office.) 


(7) Contents of aibtiee: The notice must specify every certificate of 
stock, the number of shares it represents, and the amount due thereon, 
except where certificates may not have been issued to parties entitled 
thereto, in which case the number of shares and amount due thereon, 
together with the fact that the certificates for such shares have not’ been 
issued, must be stated. 


(8) How published. The notice, when it pandas in a daily paper, must 
be published for ten (10) days, peeldine Sundays and holidays, previous to 
the day of sale. When published in a weekly paper, it must be published 
in each for two (2) weeks previous to the day of sale. The first publication 
of all delinquent sales must be at least fifteen (15) days prior to the day of 
sale. 


(9) Jurisdiction acquired by publication of notice. By the frablieution 
of the notice, the corporation acquires jurisdiction to sell and convey a 
perfect title to all of the stock described in the notice of sale upon which 
any portion of the assessment or costs of advertising remains unpaid at 
the hour appointed for the sale, but must sell no more of such stock than is 
necessary to pay the assessment due and costs of sale. 

(10) Sale to be at public auction. On the day, at the place, and at 
the time appointed in the notice of sale, the secretary must, unless otherwise 
ordered by the board of directors, sell or cause to be sold at public auction, 
to the highest bidder for cash, so many shares of each parcel of the de- 
scribed stock as may be necessary to pay the assessment and charges 
thereon, according to the terms of sale; if payment is made before the time 
fixed for sale, the party paying is only required to pay the actual cost of 
advertising, in addition to the assessment. 

(11) Highest bidder to be the purchaser. The person offering at such 
sale to pay the assessment and costs for the smallest number of shares or 
fraction of a share is the highest bidder, and the stock purchased must be 
transferred to him on the stock books of the corporation, on payment of the 
assessment and costs. | 

(12) Corporation may purchase in default of bidder. If, at the sale 
of stock, no bidder offers the amount of the assessments and costs and 
charges due, the same may be bid in and purchased by the corporation 
through the president, secretary, or any director thereof, at the amount of 
the assessments, costs, and charges due; and the amount of the assessments, 
costs, and charges must be credited as paid in full on the books of the 
corporation, and entry of the transfer of the stock to the corporation must 
be made on the books thereof. While the stock remains the property of the 
corporation it is not assessable, nor must any dividends be declared 
thereon; but all assessments and dividends must be apportioned upon the 
stock held by the stockholders of the corporation. 

(13) Disposition of stock purchased by corporation. All purchases of 
its own stock made by any corporation vest the legal title to the same in 
the corporation, and the stock so purchased is held subject to the control 
of the stockholders, who may make such disposition of the same as they 
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deem fit, in accordance with the bylaws of the corporation or vote of a 
majority of all the remaining shares. Whenever any portion of the capital 
stock of a corporation is held by the corporation by purchase, a majority 
of the remaining shares is a majority of the stock for all purposes of elec- 
tion or voting on any question at a stockholders’ meeting. 

(14) Extension of time of delinquent sale. The dates fixed in any notice 
of assessment or notice of delinquent sale, published according to the pro- 
visions hereof, may be extended from time to time for not more than thirty 
(30) days, by order of the directors entered on the records of the corpora- 
tion; but no order extending the time for the performance of any act speci- 
fied in any notice is effectual unless notice of such extension or postponement 
is appended to and published with the notice to which the order relates. 

(15) Assessment shall not be invalidated. No assessment is invalidated 
by a failure to make publication of the notices hereinbefore provided for, 
nor by the nonperformance of any act required in order to enforce the 
payment of the same, but in case of any substantial error or omission in 
the course of proceedings for collection, all previous proceedings, except 
the levying of the assessment, are void, and publication must begin anew. 

(16) Action for recovery of stock—limitation thereon. No action must 
be sustained to recover stock sold for delinquent assessments, upon the 
ground of irregularity or defect of the notice of sale, or defect or irregu- 
larity in the sale, unless the party seeking to maintain such action first 
pays or tenders to the corporation, or the party holding the stock sold, the 
sum for which the same was sold, together with all subsequent assess- 
ments which may have been paid thereon and interest on such sums from 
the time they were paid; and no such action must be sustained unless the 
same is commenced by the filing of a complaint and the issuing of a sum- 
mons thereon within six (6) months after such sale was made. 

(17) Proofs of publication and sale. The publication of notice required 
by this section must be proved by the affidavit of the printer, foreman, or 
principal clerk of the newspaper in which the same was published; and the 
affidavit of the secretary or auctioneer is prima facie evidence of the facts 
therein stated. Certificates, signed by the secretary and under the seal of 
the corporation, are prima facie evidence of the contents thereof. 

(18) Waiver of sale—action to recover assessment. On the day specified 
for declaring the stock delinquent, or at any time subsequent thereto and 
before the sale of the delinquent stock, the board of directors may elect 
to waive further proceedings under this chapter for the collection of de- 
linguent assessments, or any part or portion thereof, and may elect to 
proceed by action to recover the amount of the assessment and the costs 
and expenses already incurred, or any part or portion thereof. 


History: En. Sec. 136, Ch. 300, L. 1967. of the ABA Model Business Corporation 


é Act. 
Compiler’s Note 


Despite the dates in this section, Sec. Cross-References 
144, Ch. 300, Laws of 1967, provided: Bank Act, sec. 5-101 et seq. 
“This act shall be effective on December Limitation of actions, six months, sec. 
31, 1968.” 93-2609. 

Model Act Collateral References 

This section is derived from section 140 Corporations@-175, 


18 C.J.S. Corporations § 486. 
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15-22-139 


DECISIONS UNDER FORMER LAW 


Banks 


The requirement of former section 15- 
808 that a corporation “commence the 
transaction of its business or the con- 
struction of its works within one year 
from the date of its incorporation” is not 
applicable to banks which are governed 
by section 5-207. First Nat. Bank in Bil- 
lings v. First Bank Stock Corp., 306 F 2d 
937, 941. 


Corporations Organized Prior to 1895 


Where a mining corporation, organized 
under the Compiled Statutes of 1887, 


never elected to do business under the 
Code of 1895 or subsequent legislation, 
the powers of its board were determined 
by the provisions of former section 15- 
121. Kleinschmidt v. American Min. Co., 
Ltd., 49 M 7, 23, 1389 P 785. 


Eminent Domain 


Former section 15-1201, relating to scope 
of corporation laws, furnishes no authority 
for the exercise of the right of eminent 
domain by a foreign corporation. Helena 
Power Transmission Co. v. Spratt, 35 M 
108, 130, 88 P 773. 


15-22-137. Application to foreign and interstate commerce. The pro- 
visions of this act shall apply to commerce with foreign nations and among 
the several states only in so far as the same may be permitted under the 
provisions of the constitution of the United States. 


History: En. Sec. 137, Ch. 300, L. 1967. 


Model Act 
This section is derived from section 141 


of the ABA Model Business Corporation 
Act. 


15-22-138. Reservation of power. The legislative assembly shall at all 


times have power to prescribe such regulations, provisions and limitations 
as it may deem advisable, which regulations, provisions and limitations shall 
be binding upon any and all corporations subject to the provisions of this 
act, and the legislative assembly shall have power to amend, repeal or 


modify this act at pleasure. 
History: En. Sec. 138, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 142 
of the ABA Model Business Corporation 
Act. 


Collateral References 

Corporations€=391, 636-641. 

19 C.J.S. Corporations § 1654. 

18 Am. Jur. 2d 631, Corporations, § 92 
et seq. 


DECISIONS UNDER FORMER LAW 


Notice 

When a mining company was organized 
between 1889 and 1898, the statute was 
made a part of its charter, giving notice 
to all concerned that the legislature of the 
state might at any time alter, amend, or 
repeal the law under which it existed. 
Allen v. Ajax Min. Co., 30 M 490, 504, 
77 P 47.°See Somerville v. St. Louis Min. 
& Mill. Co., 46 M 268, 275, 127 P 464. 


Powers of State 


That the power to destroy plaintiff as 
a corporate entity was reserved and may 
be exercised by this state is beyond con- 
troversy. It would seem to be but a mere 
truism to say that the major power to 
destroy plaintiff’s capacity to conduct 
business must, of necessity, include the 
minor power to exact an excise as a con- 
dition to its right to continue business. 
Mid-Northern Oil Co. v. Walker, 65 M 
414, 429, 211 P 353, affirmed in 268 US 
45, 69 L Ed 841, 45 S Ct 440. 


15-22-1389. Effect of repeal of prior acts. The repeal of a prior act by 
this act shall not affect any right accrued or established, or any lability 
or penalty incurred, under the provisions of such act, prior to the repeal 


thereof. 
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History: En. Sec. 139, Ch. 300, L. 1967. 


Model Act 


This section is derived from section 143 


CORPORATIONS 


Corporations¢—41. 


of the ABA Model Business Corporation 


Act. 


15-22-140. Effect of invalidity of part of this act. If a court of com- 
petent jurisdiction shall adjudge to be invalid or unconstitutional any 
clause, sentence, paragraph, section or part of this act, such judgment or 
decree shall not affect, impair, invalidate or nullify the remainder of this 
act, but the effect thereof shall be confined to the clause, sentence, para- 
graph, section or part of this act so adjudged to be invalid or unconstitu- 


tional. 


History: En. Sec. 140, Ch. 300, L. 1967. 


Model Act 


Act. 


This section is derived from section 144 


Section 15-2301. 
15-2302. 
15-2303, 
15-2304. 
15-2305. 
15-2306. 
15-2307. 
15-2308. 
15-2309. 
15-2310. 
15-2311. 
15-2312. 
15-2313. 
15-2314. 
A-co bo, 
15-2316. 
15-2317. 
15-2318. 
15-2319. 
15-2320. 
15-2321, 
15-2322. 
D-23 208 
15-2324, 
bp-pype 
15-2326. 
15-2327. 
15-2328. 
15-2329. 
15-2330. 
15-2301. 
TH 2582. 
15-2383. 
15-2ao4e 
15-2335: 
15-2336. 
15-2337. 
15-2338. 
15-2339. 
15-2340. 


CHAPTER 23 


MONTANA NONPROFIT CORPORATION ACT 


[Effective December 31, 1968.] 


Short title. 

Definitions. 

Applicability. 

Purposes. 

General powers. 

Defense of ultra vires. 

Corporate name. 

Registered office and registered agent. 
Change of registered office or registered agent. 
Service of process upon corporation. — 
Members. 

Bylaws. 

Meetings of members. 

Notice of members’ meetings. 

Voting. 

Quorum. 

Board of directors. 

Number and election of directors. 
Vacancies. 

Quorum of directors. 

Committees. 

Place and notice of directors’ meetings. 
Officers. 

Removal of officers. 

Books and records. 

Shares of stock and dividends prohibited. 
Loans to directors and officers prohibited. 
Incorporators. 

Articles of incorporation. 

Filing of articles of incorporation. 

Effect of issuance of certificate of incorporation. 
Organization meetings. 

Right to amend articles of incorporation. 
Procedure to amend articles of incorporation. 
Articles of amendment. 

Effectiveness of amendment. 

Restated articles of incorporation. 
Procedure for merger. 

Procedure for consolidation. 

Approval of merger or consolidation. 
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18 C.J.S. Corporations § 26. 


of the ABA Model Business Corporation 


15-2341. 
15-2342. 
15-2343. 
15-2344, 
15-2345. 
15-2346, 
15-2347. 
15-2348. 
15-2349, 
15-2350. 
15-2351. 
15-2352. 
15-2353. 
15-2354. 
15-2355. 
15-2356. 
15-2357. 
15-2358. 
15-2359. 
15-2360. 
15-2361. 
15-2362. 
15-2363. 
15-2364. 
15-2365. 
15-2366. 
15-2367. 
15-2368. 
15-2369. 
15-2370. 
15-2371. 
15-2372. 
15-2373. 
15-2374. 


15-2375. 
15-2376. 
15-2377. 
15-2378. 
15-2379. 
15-2380. 
15-2381. 
15-2382. 
15-2383. 
15-2384. 
15-2385. 
15-2386. 
15-2387. 
15-2388. 
15-2389. 
15-2390. 
15-2391. 
15-2392. 
15-2393. 
15-2394. 
- 15-2395. 
15-2396. 
15-2397. 
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Articles of merger or consolidation. 

Effect of merger or consolidation, 

Merger or consolidation of domestic and foreign corporations. 

Sale, lease, exchange, or mortgage of assets. 

Voluntary dissolution. 

Distribution of assets. 

Plan of distribution. 

Revocation of voluntary dissolution proceedings. 

Articles of dissolution. 

Filing of articles of dissolution. 

Involuntary dissolution. 

Notification to attorney general. 

Venue and process. 

Jurisdiction of court to liquidate assets and affairs of corporation. 

Procedure in liquidation of corporation by court. 

Qualification of receivers. 

Filing of claims in liquidation proceedings. 

Discontinuance of liquidation proceedings. 

Decree of involuntary dissolution. 

Filing of decree of dissolution, 

Deposits with state treasurer. 

Survival of remedy after dissolution. 

Admission of foreign corporation. 

Powers of foreign corporation. 

Corporate name of foreign corporation. 

Change of name by foreign corporation. 

Application for certificate of authority. 

Filing of application for certificate of authority. 

Effect of certificate of authority. 

Registered office and registered agent of foreign corporation. 

Change of registered office or registered agent of foreign corporation. 

Service of process on foreign corporation. 

Amendment to articles of incorporation of foreign corporation. 

Merger of foreign corporation authorized to conduct affairs in this 
state. 

Amended certificate of authority. 

Withdrawal of foreign corporation. 

Filing of application for withdrawal. 

Revocation of certificate of authority. 

Issuance of certificate of revocation. 

Conducting affairs without certificate of authority. 

Annual report of domestic and foreign corporations. 

Filing of annual report of domestic and foreign corporations. 

Fees for filing documents and issuing certificates. 

Miscellaneous charges. 

Penalties imposed upon corporation. 

Penalties imposed upon directors and officers. 

Powers of secretary of state. 

Appeal from secretary of state. 

Certificates and certified copies to be received in evidence. 

Forms to be prescribed by secretary of state. 

Greater voting requirements. 

Waiver of notice. 

Action by members or directors without a meeting. 

Unauthorized assumption of corporate powers. 

Reservation of power. 

Effect of repeal of prior acts. 

Effect of invalidity of part of this act. 


15-2301. Short title. This act shall be known and may be cited as the 
“Montana Nonprofit Corporation Act.” 
History: En. Sec. 1, Ch. 198, L. 1967. 


15-2302. Definitions. As used in this act, unless the context otherwise 
requires, the term: 
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(a) “Corporation” or “domestic corporation” means a nonprofit cor- 
poration subject to the provisions of this act, except a foreign corporation. 

(b) “Foreign corporation” means a nonprofit corporation organized 
under laws other than the laws of this state. 


(c) “Nonprofit corporation” means a corporation, no part of the income 
or profit of which is distributable to its members, directors or officers. 

(d) “Articles of incorporation” means the original or restated articles 
of incorporation or articles of consolidation and all amendments thereto, 
including articles of merger. 

(e) “Bylaws” means the code or codes of rules adopted for the regu- 
lation or management of the affairs of the corporation irrespective of the 
name or names by which such rules are designated. 

(f) “Member” means one’s having membership rights in a corporation 
in accordance with the provisions of its articles of incorporation or bylaws. 

(g) “Board of directors” means the group of persons vested with the 
management of the affairs of the corporation irrespective of the name by 
which such group is designated. 

(h) “Insolvent” means inability of a corporation to pay its debts as 
they become due in the usual course of its affairs. 

(i) “Filed” with the secretary of state shall be deemed to be the 
time of receipt of a document by him, if he subsequently finds that it con- 
forms to law. Such finding shall relate back to the time of receipt, but 
receipt by the secretary of state shall not of itself constitute ‘‘filing” under 
this act. 


History: En. Sec. 2, Ch. 198, L. 1967. is derived from section 2 of the ABA 
Model Nonprofit Corporation Act. 
Model Act 


This section, except for subsection (i), 


15-2303. Applicability. The provisions of this act relating to domestic 
corporations shall apply to: 

(a) All corporations organized hereunder ; 

(b) All nonprofit corporations heretofore organized under any act 
hereby repealed, for a purpose or purposes for which a corporation might 
be organized under this act. 

The provisions of this act relating to foreign corporations shall apply 
to all foreign nonprofit corporations conducting affairs in this state for a 
purpose or purposes for which a corporation might be organized under 
this act. 

From and after January 1, 1969, this act shall apply to all domestic 
corporations and to all foreign corporations conducting. or seeking to 
conduct affairs within this state. Those domestic corporations existing at 
the time that this act becomes effective which have not meanwhile adopted 
this act, by complying with the provisions of this act, shall, on January 1, 
1969, be deemed to have elected to adopt this act by not voluntarily dis- 
solving. 


History: En. Sec, 3, Ch. 198, L. 1967. graph, is derived from section 3 of the 
ABA Model Nonprofit Corporation Act. 
Model Act 


This section, except for the last para- 
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15-2304. Purposes. Corporations may be organized under this act for 
any lawful purpose or purposes. All health service corporations formed 
under this act for the purposes of defraying or assuming the cost of pro- 
fessional services of licentiates in the field of health, or the services 
of hospitals, clinics or sanatoria, or both professional and hospital services, 
or acting as agent, factor or representative of, or contracting on behalf of 
organizations of such licentiates, or group, groups, or organizations of 
hospitals, or both licentiate and hospital organizations, in the matter of 
prepaid service plans in the field of health, may not engage, directly or 
indirectly, in the performance of the corporate purposes or objects unless: 

(1) at least one-fourth (14) of all licentiates of the particular profes- 
sion, or, in the case of hospital service corporations, at least one-fourth (14) 
of the whole number of hospitals in the state become members; 

(2) membership in the corporation and an opportunity to render pro- 
fessional services upon a uniform basis is available to all licensed members 
of the particular profession where professional licentiates are involved, 
and membership in the corporation and an opportunity to render hospital 
Services upon a uniform basis is available to all hospitals approved by or 
licensed by the state board of health where hospitals are involved; 

(3) a certificate has been issued to the corporation by the particular 
professional board whose licentiates have become members, or, in the case 
of hospitals by the licensing agency of such hospitals, finding compliance 
with the foregoing requirements. 

All health service corporations organized hereunder shall be subject to 
supervision by the particular professional board or hospital board or 
agency under which members or hospitals are licensed and they shall at 
all times be subject to examination by the attorney general on behalf of 
the state, to ascertain the condition of affairs of any such corporation, and 
to what extent, if at all, any such corporation may fail to comply with 
trusts which it has assumed or may depart from the general purposes for 
which it is formed, and in ease of any such failure or departure the 
attorney general shall institute, in the name of the state, the proceedings 
necessary to correct the same; all such medical, hospital or health service 
corporations heretofore organized and existing under the nonprofit corpora- 
tion laws of Montana shall be subject to the provisions hereof. Such health 
service corporations are hereby prohibited from practicing any of the 
healing arts and also from operating or conducting hospitals or hospital 
services. 


History: En. Sec. 4, Ch. 198, L. 1967. Collateral References 
Ref Nonprofit purposes and character which 
Sg PS . warrant creation of nonprofit corporation. 
Hospitals to be licensed, sec. 69-5201 et 16 ALR 2d 1345. 
seq. 
15-2305. General powers. Each corporation shall have power: 
(a) To continue to exist perpetually by its corporate name unless a 
limited period of duration is stated in its articles of incorporation. 
(b) To sue and be sued, complain and defend, in its corporate name. 
(c) To have a corporate seal which may be altered at pleasure, and 
to use the same by causing it, or a facsimile thereof, to be impressed or 
affixed or in any other manner reproduced. 
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(d) To purchase, take, receive, lease, take by gift, devise or bequest, 
or otherwise acquire, own, hold, improve, use and otherwise deal in and 
with real or personal property, or any interest therein, wherever situated. 


(e) To sell, convey, mortgage, pledge, lease, exchange, transfer and 
otherwise dispose of all or any part of its property and assets. 


(f) To lend money to its employees other than its officers and directors 
and otherwise assist its employees, officers and directors. 


(g) To purchase, take, receive, subscribe for, or otherwise acquire, 
own, hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise 
dispose of, and otherwise use and deal in and with shares or other inter- 
ests in, or obligations of, other domestic or foreign corporations, whether 
for profit or not for profit, associations, partnerships or individuals, or 
direct or indirect obligations of the United States, or of any other govern- 
ment, state, territory, governmental district or municipality or of any 
instrumentality thereof. 


(h) To make contracts and incur liabilities, borrow money at such 
rates of interest as the corporation may determine, issue its notes, bonds, 
and other obligations and secure any of its obligations by mortgage or 
pledge of all or any of its property, franchises and income. 


(i) To lend money for its corporate purposes, invest and reinvest its 
funds and take and hold real and personal property as security for the 
payment of funds so loaned or invested. 


(j) To conduct its affairs, carry on its operations and have offices 
and exercise the powers granted by this act in any state, territory, district, 
or possession of the United States, or in any foreign country. 


(k) To elect or appoint officers and agents of the corporation, who 
may be directors or members, and define their duties and fix their com- 
pensation. 


(1) To make and alter bylaws, not inconsistent with its articles of in- 
corporation or with the laws of this state, for the administration and 
regulation of the affairs of the corporation. 


(m) Unless otherwise provided in the articles of incorporation, to 
make donations for the public welfare or for charitable, religious, scientific 
or educational purposes. 


(n) To indemnify any director or officer or former director or officer 
of the corporation, or any person who may have served at its request as 
a director or officer of another corporation in which it owns shares of 
capital stock or of which it is a creditor, against claims, liabilities, expenses 
and costs necessarily incurred by him in connection with the defense, 
compromise or settlement of any action, suit, or proceeding, civil or 
criminal, in which he is made a party by reason of being or having been 
such director or officer, except in relation to matters as to which he shall 
be adjudged in such action, suit or proceeding to be liable for negligence 
or misconduct in the performance of duty to the corporation; to make 
any other indemnification that shall be authorized by the articles of incor- 
poration or by any bylaw or resolution adopted by the members after 
notice. 
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15-2306 


(0) To pay pensions and retirement benefits and establish pension 
plans, pension trusts, insurance plans, and incentive plans for any or all 
of its directors, officers and employees. 


(p) To cease its corporate activities and surrender its corporate fran- 


chise. 


(q) To have and exercise all powers necessary or convenient to effect 
any or all of the purposes for which the corporation is organized. 


History: En. Sec. 5, Ch. 198, L. 1967. 


Model Act 
This section is derived from section 5 


of the ABA Model Nonprofit Corporation 
Act. 


DECISIONS UNDER FORMER LAW 


Abatement of Activities for Violation 
of Gambling Laws 


A bona fide corporation organized under 
former sections 15-1401 to 15-1409 could 
legally permit gambling among its mem- 
bers, but could not permit any person or 
persons other than its members to par- 
ticipate in such gambling. Where attor- 
ney general sought to abate corporation’s 
activities on ground it permitted non- 
members to gamble at will, propriety of 
such action was upheld against contention 
that proceeding in quo warranto was the 


proper remedy. State ex rel. Bottomly v. 
District Court, 115 M 400, 403, 143 P 2d 
559. 


Bequest, Power To Take 


A religious society, organized and hav- 
ing its domicile in the state of Minnesota, 
may, under the laws of that state, similar 
to those of Montana as set out in former 
sections 15-1402 and 15-1403, take a be- 
quest made to it by a resident testator, 
capable of making the will. In re Hauge’s 
Estate, 92 M 36, 42, 9 P 2d 1065. 


15-2306. Defense of ultra vires. No act of a corporation and no con- 
veyance or transfer of real or personal property to or by a corporation 
shall be invalid by reason of the fact that the corporation was without 
capacity or power to do such act or to make or receive such conveyance 
or transfer, but such lack of capacity or power may be asserted: 


(a) In a proceeding by a member or a director against the corporation 
to enjoin the doing or continuation of unauthorized acts, or the transfer 
of real or personal property by or to the corporation. If the unauthorized 
acts or transfer sought to be enjoined are being, or are to be, performed 
pursuant to any contract to which the corporation is a party, the court 
may, if all of the parties to the contract are parties to the proceeding and 
if it deems the same to be equitable, set aside and enjoin the performance 
of such contract, and in so doing may allow to the corporation or the 
other parties to the contract, as the case may be, compensation for the loss 
or damage sustained by either of them which may result from the action 
of the court in setting aside and enjoining the performance of such con- 
tract, but anticipated profits to be derived from the performance of the 
contract shall not be awarded by the court as a loss or damage sustained. 

(b) In a proceeding by the corporation, whether acting directly or 
through a receiver, trustee, or other legal representative, or through mem- 
bers in a representative suit, against the officers or directors of the 
corporation for exceeding their authority. 

(c) In a proceeding by the attorney general, as provided in this act, 
to dissolve the corporation, or in a proceeding by the attorney general to 
enjoin the corporation from performing unauthorized acts, or in any 
other proceeding by the attorney general. 
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History: En. Sec. 6, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 6 


15-2307. Corporate name. The corporate name: 
(a) Shall not contain any word or phrase which indicates or implies 
that it is organized for any purpose other than one or more of the purposes 
contained in its articles of incorporation. 
(b) Shall not be the same as, or deceptively similar to, the name of any 
corporation, whether for profit or not for profit, existing under the laws 
of this state, or any foreign corporation, whether for profit or not for 
profit, authorized to transact business or conduct affairs in this state, or a 
corporate name reserved or registered as permitted by the laws of this 
state. 
(c) Shall be transliterated into letters of the English alphabet, if it 
is not in English. 
(d) The exclusive right to the use of a corporate name may be reserved 
by filing in the office of the secretary of state an application to reserve a 
specified corporate name, executed by the applicant. If the secretary of 
state finds that such name is available for corporate use, he shall reserve 
the same for the exclusive use of such applicant for a period of one 
hundred twenty (120) days. 
The right to the exclusive use of a specified corporate name so reserved 
may be assigned by filing in the office of the secretary of state a notice of 
such assignment, executed by the person for whom such name was reserved 
and specifying the name and address of the transferee. 
History: En. Sec. 7, Ch. 198, L. 1967. Cross-Reference 
Model Act fe nT Oe ae PRL application for, how 
This section, except subsection (d), is 

derived from section 7 of the ABA Model 

Nonprofit Corporation Act. 

15-2308. Registered office and registered agent. Each corporation shall 
have and continuously maintain in this state: 

(a) A registered office which may be, but need not be, the same as its 
principal office. 

(b) A registered agent, which agent may be either an individual 
resident in this state whose business office is identical with such registered 
office, or a domestic corporation, whether for profit or not for profit, or 
a foreign corporation, whether for profit or not for profit, authorized to 
transact business or conduct affairs in this state, having an office identical 
with such registered office. 

History: En. Sec. 8, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 8 


15-2309. Change of registered office or registered agent. A corporation 
may change its registered office or change its registered agent, or both, 
upon filing in the office of the secretary of state a statement setting forth: 

(a) The name of the corporation. 

(b) The address of its then registered office. 
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(c) If the address of its registered office be changed, the address to 
which the registered office is to be changed. 


(d) The name of its then registered agent. 


(e) If its registered agent be changed, the name of its successor 
registered agent. 


({) That the address of its registered office and the address of the 
office of its registered agent, as changed, will be identical. 

(g) That such change was authorized by resolution duly adopted by 
its board of directors. 

Such statement shall be executed by the corporation by its president 
or a vice-president and delivered to the secretary of state. If the secretary 
of state finds that such statement conforms to the provisions of this act, 
he shall file such statement in his office, and upon such filing, the change 
of address of the registered office, or the appointment of a new registered 
agent, or both, as the case may be, shall become effective. 

Any registered agent of a corporation may resign as such agent upon 
filing a written notice thereof, executed in duplicate, with the secretary 
of state, who shall forthwith mail a copy thereof to the corporation in care 
of an officer, who is not the resigning registered agent, at the address of 
such officer as shown by the most recent annual report of the corporation. 
The appointment of such agent shall terminate upon the expiration of thirty 
(30) days after receipt of such notice by the secretary of state. 

If a registered agent changes his or its business address to another 
place within the same state, he or it may change such address and the 
address of the registered office of any corporations of which he or it is 
registered agent by filing a statement as required above except that it need 
be signed only by the registered agent and need not be responsive to (e) or 
(g) and must recite that a copy of the statement has been mailed to each 
such corporation. 

History: En. Sec. 9, Ch. 198, L. 1967. Cross-Reference 


Change of corporate headquarters gen- 
sapere eet p : ; erally, sec. 15-2212. 
This section is derived from section 9 
of the ABA Model Nonprofit Corporation 
Act. 


15-2310. Service of process upon corporation. Service of process upon 
a corporation shall be effected upon the persons and in the manner pro- 
vided by the Montana Rules of Civil Procedure. 


History: En. Sec. 10, Ch. 198, L. 1967. Cross-Reference 


Personal service on corporation, M. R. 
Civ. P., Rule 4D(2). 


15-2311. Members. A corporation may have one or more classes of 
members or may have no members. If the corporation has one or more 
classes of members, the designation of such class or classes, the manner 
of election or appointment and the qualifications and rights of the mem- 
bers of each class shall be set forth in the articles of incorporation or the 
bylaws. If the corporation has no members, that fact shall be set forth in 
the articles of incorporation or the bylaws. A corporation may issue cer- 
tificates evidencing membership therein. 
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The directors, officers, employees and members of the corporation shall 
not, as such, be liable on its obligations. 
History: En. Sec. 11, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 11 


15-2312. Bylaws. The initial bylaws of a corporation shall be adopted 
by its board of directors. The power to alter, amend or repeal the bylaws 
or adopt new bylaws shall be vested in the board of directors unless other- 
wise provided in the articles of incorporation or the bylaws. The bylaws 
may contain any provisions for the regulation and management of the 
affairs of a corporation not inconsistent with law or the articles of incor- 
poration. 

History: En. Sec. 12, Ch. 198, L. 1967. 4 Rie ABA Model Nonprofit Corporation 
CU. 


Model Act 
This section is derived from section 12 


15-2313. Meetings of members. Meetings of members may be held at 
such place, either within or without this state, as may be provided in the 
bylaws. In the absence of any such provision, all meetings shall be held 
at the registered office of the corporation in this state. 


An annual meeting of the members shall be held at such time as may 
be provided in the bylaws. Failure to hold the annual meeting at the 
designated time shall not work a forfeiture or dissolution of the corpora- 
tion. 


Special meetings of the members may be called by the president or by 
the board of directors. Special meetings of the members may also be 
called by such other officers or persons or number or proportion of mem- 
bers as may be provided in the articles of incorporation or the bylaws. 
In the absence of a provision fixing the number or proportion of members 
entitled to call a meeting, a special meeting of members may be ealled 
by members having one-twentieth (1/20) of the votes entitled to be cast at 
such meeting. 

History: En. Sec. 13, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 13 


15-2314. Notice of members’ meetings. Unless otherwise provided in 
the articles of incorporation or the bylaws, written notice stating the place, 
day and hour of the meeting and, in case of a special meeting, the purpose 
or purposes for which the meeting is called, shall be delivered not less 
than ten (10) nor more than fifty (50) days before the date of the meeting, 
either personally or by mail, by or at the direction of the president, or the 
secretary, or the officers or persons calling the meeting, to each member 
entitled to vote at such meeting. If mailed, such notice shall be deemed 
to be delivered when deposited in the United States mail addressed to the 
member at his address as it appears on the records of the corporation, with 
postage thereon prepaid. 
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History: En. Sec. 14, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 14 


15-2315. Voting. The right of the members or any class or classes of 
members, to vote may be limited, enlarged or denied to the extent specified 
in the articles of incorporation or the bylaws. Unless so limited, enlarged 
or denied, each member, regardless of class, shall be entitled to one vote 
on each matter submitted to a vote of members. 

A member entitled to vote may vote in person or, unless the articles 
of incorporation or the bylaws otherwise provide, may vote by proxy exe- 
cuted in writing by the member or by his duly authorized attorney-in-fact. 
No proxy shall be valid after eleven (11) months from the date of its ex- 
ecution unless otherwise provided in the proxy. Where directors or officers 
are to be elected by members, the bylaws may provide that such elections 
may be conducted by mail. 

The articles of incorporation or the bylaws may provide that in all 
elections for directors, every member entitled to vote shall have the right 
to cumulate his vote and to give one candidate a number of votes equal 
to his vote multiplied by the number of directors to be elected, or by 
distributing such votes on the same principle among any number of such 
candidates. 

If a corporation has no members or its members have no right to 
vote, the directors shall have the sole voting power. 

History: En. Sec. 15, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 15 


15-2316. Quorum, (a) The bylaws may provide the number or per- 
centage of members entitled to vote represented in person or by proxy, 
or the number or percentage of votes represented in person or by proxy, 
which shall constitute a quorum at a meeting of members. In the absence 
of any such provision, members holding one-tenth (1/10) of the votes en- 
titled to be cast on the matter to be voted upon represented in person or by 
proxy shall constitute a quorum. A majority of the votes entitled to be 
east on a matter to be voted upon by the members present or represented 
by proxy at a meeting at which a quorum is present shall be necessary for 
the adoption thereof unless a greater proportion is required by this act, 
the articles of incorporation or the bylaws. 

(b) Unless otherwise provided by the articles of incorporation or by- 
laws, the members present at a duly organized meeting may continue to do 
business until adjournment, notwithstanding the withdrawal of enough 
members to leave less than a quorum. 

(c) If a meeting cannot be organized because a quorum has not at- 
tended, those present may adjourn the meeting from time to time until 
a quorum is present, when any business may be transacted that may have 
been transacted at the meeting as originally called. 


History: En. Sec. 16, Ch. 198, L. 1967. from section 16 of the ABA Model Non- 
profit Corporation Act. 

Model Act 

Subsection (a) of this section is derived 
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15-2317. Board of directors. The affairs of a corporation shall be man- 
aged by a board of directors. Directors need not be residents of this state 
or members of the corporation unless the articles of incorporation or the 
bylaws so require. The articles of incorporation or the bylaws may pre- 
scribe other qualifications for directors. 

History: En. Sec. 17, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section ig derived from section 17 


15-2318. Number and election of directors. The number of directors 
of a corporation shall be not less than three (3). Subject to such limitation, 
the number of directors shall be fixed by the bylaws, except as to the num- 
ber of the first board of directors which number shall be fixed by the articles 
of incorporation. The number of directors may be increased or decreased 
from time to time by amendment to the bylaws, unless the articles of 
incorporation provide that a change in the number of directors shall be 
made only by amendment of the articles of incorporation. No decrease in 
number shall have the effect of shortening the term of any incumbent 
director. In the absence of a bylaw fixing the number of directors, the 
number shall be the same as that stated in the articles of incorporation. 


The directors constituting the first board of directors shall be named 
in the articles of incorporation and shall hold office until the first annual 
election of directors or for such other period as may be specified in the 
articles of incorporation or the bylaws. Thereafter, directors shall be 
elected or appointed in the manner and for the terms provided in the 
articles of incorporation or the bylaws. If a corporation has no members, 
or its members have no right to vote, the directors shall be elected or ap- 
pointed by the incumbent directors, or by the dignitary, officer or repre- 
sentative body of any organization or society designated in the articles 
of incorporation or bylaws. In the absence of a provision fixing the term 
of office, the term of office of a director shall be one (1) year. 

Directors may be divided into classes and the terms of office of the 
several classes need not be uniform. Each director shall hold office for the 
term which he is elected or appointed and until his successor shall have 
been elected or appointed and qualified. 

A. director may be removed from office pursuant to any procedure there- 
for provided in the articles of incorporation. 

History: En. Sec. 18, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act | 
This section is derived from section 18 


15-2319. Vacancies. Any vacancy occurring in the board of directors 
and any directorship to be filled by reason of an increase in the number 
of directors may be filled by the affirmative vote of a majority of the 
remaining directors, though less than a quorum of the board of directors, 
unless the articles of incorporation or the bylaws provide that a vacancy 
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or directorship so created shall be filled in some other manner, in which 
case such provision shall control. 


A director elected or appointed, as the case may be, to fill a vacancy 
shall be elected or appointed for the unexpired term of his predecessor 
in office. 


Any directorship to be filled by reason of an increase in the number 
of directors may be filled by the board of directors for a term of office 
continuing only until the next election of directors. 


History: En. Sec. 19, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 19 


15-2320. Quorum of directors. A majority of the number of directors 
fixed by the bylaws, or in the absence of a bylaw fixing the number of 
directors, then of the number stated in the articles of incorporation, shall 
constitute a quorum for the transaction of business, unless otherwise 
provided in the articles of incorporation, or the bylaws; but in no event 
shall a quorum consist of less than one-third (4) of the number of directors 
so fixed or stated. The act of the majority of the directors present at a 
meeting at which a quorum is present shall be the act of the board of 
directors, unless the act of a greater number is required by this act, 
the articles of incorporation or the bylaws. 


History: En. Sec. 20, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 20 


15-2321. Committees. If the articles of incorporation or the bylaws 
so provide, the board of directors, by resolution adopted by a majority 
of the directors in office, may designate and appoint one (1) or more com- 
mittees each of which shall consist of two (2) or more directors, which com- 
mittees, to the extent provided in such resolution, in the articles of incor- 
poration or in the bylaws of the corporation, shall have and exercise all 
the authority of the board of directors, except that no such committee 
shall have the authority of the board of directors in reference to amending, 
altering or repealing the bylaws; electing, appointing or removing any 
member of any such committee or any director or officer of the corporation; 
amending the articles of incorporation, restating articles of incorporation 
adopting a plan of merger or adopting a plan of consolidation with an- 
other corporation; authorizing the sale, lease, exchange or mortgage of all 
or substantially all of the property and assets of the corporation; authoriz- 
ing the voluntary dissolution of the corporation or revoking proceedings 
therefor; adopting a plan for the distribution of the assets of the. corpora- 
tion; or amending, altering or repealing any resolution of the board of 
directors which by its terms provides that it shall not be amended, altered 
or repealed by such committee. The designation and appointment of any 
such committee and the delegation thereto of authority shall not operate 
to relieve the board of directors, or any individual director of any responsi- 
bility imposed upon it or him by law. 
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History: En. Sec. 21, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Ae 


Model Act 
This section is derived from section 21 


15-2322. Place and notice of directors’ meetings. Meetings of the 
board of directors, regular or special, may be held either within or without 
this state, and upon such notice as the bylaws may prescribe. Attendance 
of a director at any meeting shall constitute a waiver of notice of such 
meeting except when a director attends a meeting for the express purpose 
of objecting to the transaction of any business because the meeting is not 
lawfully called or convened. Neither the business to be transacted nor 
the purpose of any regular or special meeting of the board of directors 
need be specified in the notice or waiver of notice of such meeting. 

History: En. Sec, 22, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 22 


15-2323. Officers. The officers of a corporation shall consist of a presi- 
dent, one (1) or more vice-presidents, a secretary, a treasurer and such other 
officers and assistant officers as may be deemed necessary, each of whom 
shall be elected or appointed at such time and in such manner and for such 
terms, not exceeding three (3) years as may be prescribed in the articles of 
incorporation or the bylaws. In the absence of any such provision, all offi- 
cers shall be elected or appointed annually by the board of directors. 
If the bylaws so provide, any two (2) or more offices may be held by the 
same person, except the offices of president and secretary. 

The articles of incorporation or the bylaws may provide that any one 
or more officers of the corporation shall be ex officio members of the board 
of directors. 

The officers of a corporation may be designated by such additional titles 
as may be provided in the articles of incorporation or the bylaws. 

History: En. Sec. 23, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 23 


15-2324. Removal of officers. Any officer or agent may be removed by 
the persons authorized to elect or appoint such officer or agent whenever 
in their judgment the best interests of the corporation will be served there- 
by. The removal of an officer or agent shall be without prejudice to the 
contract rights, if any, of the officer or agent so removed. Election or ap- 
pointment of an officer or agent shall not of itself create contract rights. 

History: En. Sec. 24, Ch. 198, L. 1967. urge ABA Model Nonprofit Corporation 
; Ct. 


Model Act 
This section is derived from section 24 


15-2325. Books and records. Each corporation shall keep correct and 
complete books and records of account and shall keep minutes of the 
proceedings of its members, board of directors and committees having any 
of the authority of the board of directors; shall keep at its registered 
office or principal office in this state a record of the names and addresses 
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of its members entitled to vote. All books and records of a corporation may 
be inspected by any member, or his agent or attorney, for any proper 
purpose at any reasonable time. 

History: En. Sec. 25, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 25 


15-2326. Shares of stock and dividends prohibited. A corporation shall 
not have or issue shares of stock. No dividend shall be paid and no 
part of the income or profit of a corporation shall be distributed to its 
members, directors or officers. A corporation may pay compensation in a 
reasonable amount to its members, directors, or officers for services ren- 
dered, may confer benefits upon its members in conformity with its pur- 
poses, and upon dissolution or final liquidation may make distributions to 
its members as permitted by this act, and no such payment, benefit or 
distribution shall be deemed to be a dividend or a distribution of income 
or profit. 

History: En. Sec. 26, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 26 


15-2327. Loans to directors and officers prohibited. No loans shall 
be made by a corporation to its directors or officers. Any director or offi- 
cer who assents to or participates in the making of any such loan shall 
be liable to the corporation for the amount of such loan until the repay- 
ment thereof. 

History: En. Sec. 27, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 27 


15-2328. Incorporators. One or more persons may incorporate a cor- 
poration by signing and delivering articles of incorporation in duplicate to 
the secretary of state. But no subordinate body shall be incorporated 
unless such action is approved in writing by the grand, head or national 
body in accordance with its applicable rules and regulations and such 
approval, or certified copy thereof, is attached to the articles of incorpora- 
tion submitted to the secretary of state. 


History: En. Sec. 28, Ch. 198, L. 1967. rived from section 28 of the ABA Model 
Nonprofit Corporation Act. 
Model Act 


The first sentence of this section is de- 


15-2329. Articles of incorporation. The articles of incorporation shall 
set forth: 

(a) The name of the corporation. 

(b) The period of duration, which may be perpetual. 

(c) The purpose or purposes for which the corporation is organized. 

(d) Any provisions, not inconsistent with law, which the incorporators 
elect to set forth in the articles of incorporation for the regulation of the 
internal affairs of the corporation, including any provision for distribution 
of assets on dissolution or final liquidation. 
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(e) The address of its initial registered office and the name of its 
initial registered agent at such address. 

(f) The number of directors constituting the initial board of directors 
and the names and addresses of the persons who are to serve as the initial 
directors. 

(g) The name and address of each incorporator. 

It shall not be necessary to set forth in the articles of incorporation 
any of the corporate powers enumerated in this act. 

Unless the articles of incorporation provide that a change in the 
number of directors shall be made only by amendment to the articles of 
incorporation, a change in the number of directors made by amendment 
to the bylaws shall be controlling. In all other cases, whenever a provision 
of the articles of incorporation is inconsistent with a bylaw, the provision 
of the articles of incorporation shall be controlling. 

History: En. Sec. 29, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 29 


15-2330. Filing of articles of incorporation. Duplicate originals of 
the articles of incorporation shall be delivered to the secretary of state. 
If the secretary of state finds that the articles of incorporation conform 
to law, he shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(8) Issue a certificate of incorporation to which he shall affix the other 
duplicate original. 

The certificate of incorporation, together with the duplicate original 
of the articles of incorporation affixed thereto by the secretary of state, 
shall be returned to the incorporators or their representative. 

History: En. Sec. 30, Ch. 198, Ll. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 30 


15-2331. Effect of issuance of certificate of incorporation. Upon the 
issuance of the certificate of incorporation, the corporate existence shall 
begin, and such certificate of incorporation shall be conclusive evidence 
that all conditions precedent required to be performed by the incorporators 
have been complied with and that the corporation has been incorporated 
under this act, except as against the state in a proceeding to cancel or 
revoke the certificate of incorporation or for involuntary dissolution of 
the corporation. 3 

History: En. Sec. 31, Ch. 198, L. 1967. as Ais ABA Model Nonprofit Corporation 
Ct. 


Model Act 
This section is derived from section 31 


15-2332. Organization meetings. After the issuance of the certificate 
of incorporation, an organization meeting of the board of directors named 
in the articles of incorporation shall be held, either within or without this 
state, at the call of a majority of incorporators, for the purpose of adopt- 
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ing bylaws, electing officers and the transaction of such other business as 
may come before the meeting. The incorporators calling the meeting shall 
give at least three (3) days’ notice thereof by mail to each director so 
named, which notice shall state the time and place of the meeting. 

A first meeting of the members may be held at the call of the directors, 
or a majority of them, upon at least three (3) days’ notice, for such purposes 
as shall be stated in the notice of the meeting. 

History: En. Sec. 32, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 32 


15-2333. Right to amend articles of incorporation. A corporation may 
amend its articles of incorporation from time to time in any and as many 
respects as may be desired, so long as its articles of incorporation, as 
amended contain only such provisions as are lawful under this act. 

History: En. Sec. 33, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Model Act ke 
This section is derived from section 33 


15-2334, Procedure to amend articles of incorporation. Amendments to 
the articles of incorporation shall be made in the following manner: 

(a) If there are members entitled to vote thereon, the board of direc- 
tors shall adopt a resolution setting forth the proposed amendment and 
directing that it be submitted to a vote at a meeting of members entitled 
to vote thereon, which may be either an annual or a special meeting. 
Written notice setting forth the proposed amendment or a summary of the 
changes to be effected thereby shall be given to each member entitled to 
vote at such meeting within the time and in the manner provided in this 
act for the giving of notice of meetings of members. The proposed amend- 
ment shall be adopted upon receiving at least two-thirds (24) of the votes 
which members present at such meeting or represented by proxy are 
entitled to cast. 

(b) If there are no members, or no members entitled to vote thereon, 
an amendment shall be adopted at a meeting of the board of directors upon 
receiving the vote of a majority of the directors in office. 

Any number of amendments may be submitted and voted upon at any 
one meeting. 

History: En. Sec. 34, Ch. 198, L. 1967. Cross-Reference 


" ; , : 
Model Act LAT BN of members’ meetings, sec. 15 


This section is derived from section 34 
of the ABA Model Nonprofit Corporation 
Act. 


15-2335. Articles of amendment. The articles of amendment shall be 
executed in duplicate by the corporation by its president or a vice-president 
and by its secretary or an assistant secretary and shall set forth: 

(a) The name of the corporation. 

(b) The amendment so adopted. 

(c) If there are members entitled to vote thereon, (1) a statement 
setting forth the date of the meeting of members at which the amendment 
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was adopted, that a quorum was present at such meeting, and that such 
amendment received at least two-thirds (78) of the votes which members 
present at such meeting or represented by proxy were entitled to cast, or 
(2) a statement that such amendment was adopted by a consent in writing 
signed by all members entitled to vote with respect thereto. 


(d) If there are no members, or no members entitled to vote thereon, 

a statement of such fact, the date of the meeting of the board of directors 
at which the amendment was adopted, and a statement of the fact that 
such amendment received the vote of a majority of the directors in office. 
History: En. Sec. 35, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 35 


15-2336. Effectiveness of amendment. Duplicate originals of the arti- 
cles of amendment shall be delivered to the secretary of state. If the 
secretary of state finds that the articles of amendment conform to law, 
he shall, when all fees have been paid as in this act prescribed: 


(1) Endorse on each of such duplicate originals the word ‘‘filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of amendment to which he shall affix the other 
duplicate original. 

The certificate of amendment, together with the duplicate original of 
the articles of amendment affixed thereto by the secretary of state, shall 
be returned to the corporation or its representative. 

Upon the issuance of the certificate of amendment by the secretary 
of state, the amendment shall become effective and the articles of incorpora- 
tion shall be deemed to be amended accordingly. 

No amendment shall affect any existing cause of action in favor of or 
against such corporation, or any pending action to which such corporation 
shall be a party, or the existing rights of persons other than members; 
in the event the corporate name shall be changed by amendment, no 
action brought by or against such corporation under its former name shall 
abate for that reason. 


History: En. Sec. 36, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 36 


15-2337. Restated articles of incorporation. (1) A corporation may by 
action taken in the same manner as required for amendment of articles 
of incorporation adopt restated articles of incorporation. The restated 
articles of incorporation may contain any changes in the articles of incor- 
poration that could be made by amendment regularly adopted. Adoption 
of restated articles of incorporation containing any such changes shall 
have the effect of amending the existing articles of incorporation to con- 
form to the restated articles of incorporation, without further action of 
the board of directors or members. Restated articles of incorporation 
shall contain a statement that they supersede the theretofore existing 
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articles of incorporation and amendments thereto. Restated articles of 
incorporation shall contain all the statements required by this act to be 
included in original articles of incorporation except that: 


(a) In leu of setting forth the address of the initial registered office 
and the name of the initial registered agent at such address, there shall 
be set forth the address, including street and number, if any, of the 
registered office and the name of the registered agent at such address at 
the time of the adoption of the restated articles of incorporation; 


(b) No statement need be made with respect to the names and ad- 
dresses of directors constituting the initial board of directors or the 
names and addresses of the incorporators. 


(2) Restated articles of incorporation when executed and filed in the 
manner prescribed in this act for articles of amendment shall supersede 
the theretofore existing articles of incorporation and amendments thereto. 
The secretary of state shall upon request certify a copy of the articles 
of incorporation, or the articles of incorporation as restated, or any 
amendments to either thereof. 


(3) The restated articles of incorporation, when filed, shall be accom- 
panied by a statement, executed in duplicate by the corporation, by its 
president or a vice-president and by its secretary or an assistant secretary 
and verified by one of the officers signing such statement, setting forth 
the following: 

(a) The name of the corporation. 

(b) The date of the adoption of the restated articles of incorporation 
by the members, but if there are no members, or no members entitled to 
vote thereon, that the restated articles were adopted at a meeting of the 
board of directors upon receiving an affirmative vote of a majority of the 
directors in office. 

(ec) That the restated articles correctly set forth the provisions of the 
articles of incorporation as theretofore amended and that they have 
been duly adopted as required by law. 

History: En. Sec. 37, Ch. 198, L. 1967. 


15-2338. Procedure for merger. Any two (2) or more domestic corpora- 
tions may merge into one of such corporations pursuant to a plan of mer- 
ger approved in the manner provided in this act. 

Each corporation shall adopt a plan of merger setting forth: 

(a) The names of the corporations proposing to merge, and the name 
of the corporation into which they propose to merge, which is hereinafter 
designated as the surviving corporation. 

(b) The terms and conditions of the proposed merger. 

(c) A statement of any changes in the articles of incorporation of the 
surviving corporation to be effected by such merger. 

(d) Such other provisions with respect to the proposed merger as are 
deemed necessary or desirable. 

History: En. Sec. 38, Ch. 198, L. 1967. pf fhe ABA Model Nonprofit Corporation 
ct. 


Model Act 
This section is derived from section 38 
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15-2339. Procedure for consolidation. Any two (2) or more domestic 
corporations may consolidate into a new corporation pursuant to a plan of 
consolidation approved in the manner provided in this act. 


Each corporation shall adopt a plan of consolidation setting forth: 


(a) The names of the corporations proposing to consolidate, and the 
name of the new corporation into which they propose to consolidate, which 
is hereinafter designated as the new corporation. 


(b) The terms and conditions of the proposed consolidation. 


(ec) With respect to the new corporation, all of the statements required 
to be set forth in articles of incorporation for corporations organized 
under this act. 


(d) Such other provisions with respect to the proposed consolidation 
as are deemed necessary or desirable. 
History: En. Sec. 39, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 
Model Act i 
This section is derived from section 39 


15-2340. Approval of merger or consolidation. A plan of merger or 
consolidation shall be adopted in the following manner: 


(a) If the members of any merging or consolidating corporation are 
entitled to vote thereon, the board of directors of such corporation shall 
adopt a resolution approving the proposed plan and directing that it be 
submitted to a vote at a meeting of members entitled to vote thereon, 
which may be either an annual or a special meeting. Written notice setting 
forth the proposed plan or a summary thereof shall be given to each 
member entitled to vote at such meeting within the time and in the manner 
provided in this act for the giving of notice of meetings of members. The 
proposed plan shall be adopted upon receiving at least two-thirds (24) of the 
votes which members present at each such meeting or represented by 
proxy are entitled to cast. 


(b) If any merging or consolidating corporation has no members, or 
no members entitled to vote thereon, a plan of merger or consolidation 
shall be adopted at a meeting of the board of directors of such corporation 
upon receiving the vote of a majority of the directors in office. 

After such approval, and at any time prior to the filing of the articles 
of merger or consolidation, the merger or consolidation may be abandoned 
pursuant to provisions therefor, if any, set forth in the plan of merger 
or consolidation. 

History: En. Sec. 40, Ch. 198, L. 1967. Cross-Reference 


Model Act ae ae of members’ meetings, sec. 15- 
This section is derived from section 40 


of the ABA Model Nonprofit Corporation 
Act. 


15-2341. Articles of merger or consolidation. Upon such approval, 
articles of merger or articles of consolidation shall be executed in duplicate 
by each corporation by its president or a vice-president and by its secretary 
or an assistant secretary, and shall set forth: 

(a) The plan of merger or the plan of consolidation. 
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(b) If the members of any merging or consolidating corporation are 
entitled to vote thereon, then as to each such corporation (1) a statement 
setting forth the date of the meeting of members at which the plan was 
adopted, that a quorum was present at such meeting, and that such plan 
received at least two-thirds (74) of the votes which members present at such 
meeting or represented by proxy were entitled to cast, or (2) a statement 
that such amendment was adopted by a consent in writing signed by all 
members entitled to vote with respect thereto. 

(c) If any merging or consolidating corporation has no members, or 
no members entitled to vote thereon, then as to each such corporation a 
statement of such fact, the date of the meeting of the board of directors 
at which the plan was adopted and a statement of the fact that such plan 
received the vote of a majority of the directors in office. 

Duplicate originals of the articles of merger or articles of consolidation 
shall be delivered to the secretary of state. If the secretary of state finds 
that such articles conform to law, he shall, when all fees have been paid 
as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of merger or a certificate of consolidation to 
which he shall affix the other duplicate original. 

The certificate of merger or certificate of consolidation, together with 
the duplicate original of the articles of merger or articles of consolidation 
affixed thereto by the secretary of state, shall be returned to the surviving 
or new corporation, as the case may be, or its representative. 

History: En. Sec. 41, Ch. 198, L. 1967. pf the ABA Model Nonprofit Corporation 
¢c 


Model Act 
This section ig derived from section 41 


15-2342. Effect of merger or consolidation. Upon the issuance of the 
certificate of merger, or the certificate of consolidation by the secretary of 
state, the merger or consolidation shall be effected. When such merger or 
consolidation has been effected : 

(a) The several corporations, parties to the plan of merger or consoli- 
dation, shall be a single corporation, which, in the case of a merger, shall 
be that corporation designated in the plan of merger as the surviving 
corporation, and, in the case of a consolidation, shall be the new corporation 
provided for in the plan of consolidation. 

(b) ‘The separate existence of all corporations, parties to the plan of 
merger or consolidation, except the surviving or new corporation, shall 

ease. 
: (c) Such surviving or new corporation shall have all the rights, privi- 
leges, immunities and powers and shall be subject to all the duties and 
liabilities of a corporation organized under this act. 

(d) Such surviving or new corporation shall thereupon and thereafter 
possess all the rights, privileges, immunities, and franchises, of a public 
as well as of a private nature, of each of the merging or consolidating 
corporations and all property, real, personal and mixed, and all debts 
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due on whatever account, and all other choses in action, and all and every 
other interest, of or belonging to or due to each of the corporations so 
merged or consolidated, shall be taken and deemed to be transferred to 
and vested in such single corporation without further act or deed; and the 
title to any real estate, or any interest therein, vested in any of such 
corporations shall not revert or be in any way impaired by reason of such 
merger or consolidation. 

(e) Such surviving or new corporation shall thenceforth be responsible 
and liable for all the liabilities and obligations of each of the corporations 
so merged or consolidated; and any claim existing or action or proceeding 
pending by or against any of such corporations may be prosecuted as if 
such merger or consolidation had not taken place, or such surviving or 
new corporation may be substituted in its place. Neither the rights of 
creditors nor any liens upon the property of any such corporation shall be 
impaired by such merger or consolidation. 

(£) In the case of a merger, the articles of incorporation of the sur- 
viving corporation shall be deemed to be amended to the extent, if any, 
that changes in its articles of incorporation are stated in the plan of 
merger; in the case of a consolidation, the statements set forth in the 
articles of consolidation and which are required or permitted to be set forth 
in the articles of incorporation of corporations organized under this act 
shall be deemed to be the articles of incorporation of the new corporation. 

History: En. Sec, 42, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 42 


15-2343. Merger or consolidation of domestic and foreign corporations. 
One or more foreign corporations and one or more domestic corporations 
may be merged or consolidated in the following manner, if such merger 
or consolidation is permitted by the laws of the state under which each 
such foreign corporation is organized: 

(a) Each domestic corporation shall comply with the provisions of this 
act with respect to the merger or consolidation, as the case may be, of 
domestic corporations, and each foreign corporation shall comply with the 
applicable provisions of the laws of the state under which it is organized. 

(b) If the surviving or new corporation, as the case may be, is to be 
governed by the laws of any state other than this state, it shall comply 
with the provisions of this act with respect to foreign corporations if it is 
to conduct affairs in this state, and in every case it shall file with the 
secretary of state of this state: 

(1) An agreement that it may be served with process in this state in 
any proceeding for the enforcement of any obligation of any domestic 
corporation which is a party to such merger or consolidation; and 

(2) An irrevocable appointment of the secretary of state of this state 
as its agent to accept service of process in any such proceeding. 

The effect of such merger or consolidation shall be the same as in the 
ease of the merger or consolidation of domestic corporations, if the sur- 
viving or new corporation is to be governed by the laws of this state. 
If the surviving or new corporation is to be governed by the laws of any 
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state other than this state, the effect of such merger or consolidation shall 
be the same as in the case of the merger or consolidation of domestic 
corporations except in so far as the laws of the other state provide other- 
wise. 

After approval by the members or, if there be no members entitled 
to vote thereon, by the board of directors, and at any time prior to the 
filing of the articles of merger or consolidation, the merger or consolidation 
may be abandoned pursuant to provisions therefor, if any, set forth 
in the plan of merger or consolidation. 

History: En. Sec. 43, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Model Act pele 
This section is derived from section 43 


15-2344, Sale, lease, exchange, or mortgage of assets. A sale, lease, 
exchange, mortgage, pledge or other disposition of all, or substantially all, 
the property and assets of a corporation may be made upon such terms and 
conditions and for such consideration, which may consist in whole or in 
part of money or property, real or personal, including shares of any 
corporation for profit, domestic or foreign, as may be authorized in the 
following manner: 

(a) If there are members entitled to vote thereon, the board of direc- 
tors shall adopt a resolution recommending such sale, lease, exchange, 
mortgage, pledge or other disposition and directing that it be submitted 
to a vote at a meeting of members entitled to vote thereon, which may be 
either an annual or a special meeting. Written notice stating that the 
purpose, or one of the purposes, of such meeting is to consider the sale, 
lease, exchange, mortgage, pledge or other disposition of all, or substan- 
tially all, the property and assets of the corporation shall be given to each 
member entitled to vote at such meeting, within the time and in the manner 
provided by this act for the giving of notice of meetings of members. At 
such meeting the members may authorize such sale, lease, exchange, mort- 
gage, pledge or other disposition and may fix, or may authorize the board 
of directors to fix, any or all of the terms and conditions thereof and the 
consideration to be received by the corporation therefor. Such authoriza- 
tion shall require at least two-thirds (23) of the votes which members pres- 
ent at such meeting or represented by proxy are entitled to cast. After such 
authorization by a vote of members, the board of directors, nevertheless, 
in its discretion, may abandon such sale, lease, exchange, mortgage, pledge 
or other disposition of assets, subject to the rights of third parties under 
any contracts relating thereto, without further action or approval by 
members. 

(b) If there are no members, or no members entitled to vote thereon, a 
sale, lease, exchange, mortgage, pledge or other disposition of all, or sub- 
stantially all, the property and assets of a corporation shall be authorized 
upon receiving the vote of a majority of the directors in office. 


History: En. Sec. 44, Ch. 198, L. 1967. Cross-Reference 
Notice of members’ meetings, sec. 15- 
Model Act 2314. 


This section is derived from section 44 
of the ABA Model Nonprofit Corporation 
Act. 
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Authority To Sell without a resolution adopted by the mem- 
Where there is no constitution or by- bers authorizing them to do so. Smith v. 


laws of the religious corporation, the St. John Baptist Church of Bozeman, 123 
trustees cannot sell the church building M 264, 211 P 2d 975, 977. 


15-2345. Voluntary dissolution. A corporation may dissolve and wind 
up its affairs in the following manner: 

(a) If there are members entitled to vote thereon, the board of direc- 
tors shall adopt a resolution recommending that the corporation be dis- 
solved, and directing that the question of such dissolution be submitted 
to a vote at a meeting of members entitled to vote thereon, which may be 
either an annual or a special meeting. Written notice stating that the 
purpose or one of the purposes of such meeting is to consider the advis- 
ability of dissolving the corporation, shall be given to each member entitled 
to vote at such meeting, within the time and in the manner provided in this 
act for the giving of notice of meetings of members. A resolution to dis- 
solve the corporation shall be adopted upon receiving at least two-thirds (24) 
of the votes which members present at such meeting or represented by 
proxy are entitled to cast. 

(b) If there are no members, or no members entitled to vote thereon, 
the dissolution of the corporation shall be authorized at a meeting of the 
board of directors upon the adoption of a resolution to dissolve by the 
vote of a majority of the directors in office. 

Upon the adoption of such resolution by the members, or by the board 
of directors if there are no members or no members entitled to vote thereon, 
the corporation shall cease to conduct its affairs except in so far as may 
be necessary for the conclusion thereof, shall immediately cause a notice 
of the proposed dissolution to be mailed to each known ereditor of the 
corporation, and shall proceed to collect its assets and apply and distribute 
them as provided in this act. 


History: En, Sec. 45, Ch. 198, L. 1967. Cross-Reference 


Notice of members’ meeti sec. 15- 
Model Act 2314, Preeiniah ks 


This section is derived from section 45 
of the ABA Model Nonprofit Corporation 
Act. 


15-2346. Distribution of assets. The assets of a corporation in the proc- 
ess of dissolution shall be applied and distributed as follows: 

(a) All liabilities and obligations of the corporation shall be paid and 
discharged, or adequate provision shall be made therefor; 

(b) Assets held by the corporation upon condition requiring return, 
transfer or conveyance, which condition occurs by reason of the dissolution, 
shall be returned, transferred or conveyed in accordance with such require- 
ments ; 

(c) Assets received and held by the corporation subject to limitations 
permitting their use only for charitable, religious, eleemosynary, benevo- 
lent, educational or similar purposes, but not held upon a condition requir- 
ing return, transfer or conveyance by reason of the dissolution, shall be 
transferred or conveyed to one or more domestic or foreign corporations, 
societies or organizations engaged in activities substantially similar to 
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those of the dissolving corporation, pursuant to a plan of distribution 
adopted as provided in this act; 

(d) Other assets, if any, shall be distributed in accordance with the 
provisions of the articles of incorporation or the bylaws to the extent that 
the articles of incorporation or bylaws determine the distributive rights 
of members, or any class or classes of members, or provide for distribution 
to others; 

(e) Any remaining assets may be distributed to such persons, societies, 
organizations or domestic or foreign corporations, whether for profit or 
nonprofit, as may be specified in a plan of distribution adopted as provided 
in this act. 

History: En. Sec. 46, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


A e 
Model Act of 
This section is derived from section 46 


15-2347. Plan of distribution. A plan providing for the distribution of 
assets, not inconsistent with the provisions of this act, may be adopted by a 
corporation in the process of dissolution and shall be adopted by a corpora- 
tion for the purpose of authorizing any transfer or conveyance of assets 
for which this act requires a plan of distribution, in the following manner: 

(a) If there are members entitled to vote thereon, the board of direc- 
tors shall adopt a resolution recommending a plan of distribution and 
directing the submission thereof to a vote at a meeting of members entitled 
to vote thereon, which may be either an annual or a special meeting. 
Written notice setting forth the proposed plan of distribution or a sum- 
mary thereof shall be given to each member entitled to vote at such 
meeting, within the time and in the manner provided in this act for the 
giving of notice of meetings of members. Such plan of distribution shall be 
adopted upon receiving at least two-thirds (24) of the votes which members 
present at such meeting or represented by proxy are entitled to cast. 

(b) If there are no members, or no members entitled to vote thereon, 
a plan of distribution shall be adopted at a meeting of the board of direc- 
tors upon receiving a vote of a majority of the directors in office. 


History: En. Sec. 47, Ch. 198, L. 1967. Cross-Reference 
Notice of members’ meetings, sec. 15- 
2314, 


15-2348. Revocation of voluntary dissolution proceedings. A corpora- 
tion may, at any time prior to the issuance of a certificate of dissolution 
by the secretary of state, revoke the action theretofore taken to dissolve 
the corporation, in the following manner: 

(a) If there are members entitled to vote thereon, the board of direc- 
tors shall adopt a resolution recommending that the voluntary dissolution 
proceedings be revoked, and directing that the question of such revocation 
be submitted to a vote at a meeting of members entitled to vote thereon, 
which may be either an annual or a special meeting. Written notice stating 
that the purpose, or one of the purposes, of such meeting is to consider 
the advisability of revoking the voluntary dissolution proceedings, shall 
be given to each member entitled to vote at such meeting, within the time 
and in the manner provided in this act for the giving of notice of meetings 


335 


15-2349 CORPORATIONS 


of members. A resolution to revoke the voluntary dissolution proceedings 
shall be adopted upon receiving at least two-thirds (23) of the votes which 
members present at such meeting or represented by proxy are entitled to 
cast. 

(b) If there are no members, or no members entitled to vote thereon, 
a resolution to revoke the voluntary dissolution proceedings shall be 
adopted at a meeting of the board of directors upon receiving the vote of 
a majority of the directors in office. 

Upon the adoption of such resolution by the members, or by the board 
of directors where there are no members or no members entitled to vote 
thereon, the corporation may thereupon again conduct its affairs. 


History: En. Sec. 48, Ch. 198, L. 1967. Cross-Reference 
; : ; ' 
Model Act erotics of members’ meetings, sec. 15 


This section is derived from section 48 
of the ABA Model Nonprofit Corporation 
Act. 


15-2349. Articles of dissolution. If voluntary dissolution proceedings 
have not been revoked, then when all debts, liabilities and obligations of the 
corporation shall have been paid and discharged, or adequate provision 
shall have been made therefor, and all of the remaining property and 
assets of the corporation shall have been transferred, conveyed or dis- 
tributed in accordance with the provisions of this act, articles of dissolution 
shall be executed in duplicate by the corporation by its president or a 
vice-president, and by its secretary or an assistant secretary, which state- 
ment shall set forth: 


(a) The name of the corporation. 


(b) If there are members entitled to vote thereon, (1) a statement 
setting forth the date of the meeting of members at which the resolution 
to dissolve was adopted, that a quorum was present at such meeting, and 
that such resolution received at least two-thirds (24) of the votes which mem- 
bers present at such meeting or represented by proxy were entitled to 
east, or (2) a statement that such resolution was adopted by a consent 
in writing signed by all members entitled to vote with respect thereto. 

(c) If there are no members, or no members entitled to vote thereon, 
a statement of such fact, the date of the meeting of the board of directors 
at which the resolution to dissolve was adopted and a statement of the fact 
that such resolution received the vote of a majority of the directors in 
office. 

(d) That all debts, obligations, and liabilities of the corporation have 
been paid and discharged or that adequate provision has been made 
therefor. . 

(e) A copy of the plan of distribution, if any, as adopted by the 
corporation, or a statement that no plan was so adopted. 

(f) That all the remaining property and assets of the corporation have 
been transferred, conveyed or distributed in accordance with the provi- 
sions of this act. 

(g) That there are no suits pending against the corporation in any 
court, or that adequate provision has been made for the satisfaction of any 
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judgment, order or decree which may be entered against it in any pending 
suit. 
History: En. Sec. 49, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 49 


15-2350. Filing of articles of dissolution. Duplicate originals of such 
articles of dissolution shall be delivered to the secretary of state. If the 
secretary of state finds that such articles of dissolution conform to law, he 
shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” 
and the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(8) Issue a certificate of dissolution to which he shall affix the other 
duplicate original. 

The certificate of dissolution, together with the duplicate original of 
the articles of dissolution affixed thereto by the secretary of state, shall 
be returned to the representative of the dissolved corporation. Upon the 
issuance of such certificate of dissolution the existence of the corporation 
shall cease, except for the purpose of suits, other proceedings and appro- 
priate corporate action by members, directors and officers as provided in 
this act. 

History: En. Sec. 50, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 50 


15-2351. Involuntary dissolution. A corporation may be dissolved in- 
voluntarily by a decree of the district court of Lewis and Clark County 
in an action filed by the attorney general when it is established that: 

(a) The corporation has failed to file its annual report within the 
time required by this act; or 

(b) The corporation procured its articles of incorporation through 
fraud; or 

(c) The corporation has continued to exceed or abuse the authority 
conferred upon it by law; or 

(d) The corporation has failed for ninety (90) days to appoint and 
maintain a registered agent in this state; or 

(e) The corporation has failed for ninety (90) days after change of its 
registered agent to file in the office of the secretary of state a statement 
of such change. 

History: En. Sec. 51, Ch. 198, L. 1967. Cross-Reference 


Annual reports of nonprofit corpora- 
Model Act tions, sec. 15-2381. 
This section is derived from section 51 
of the ABA Model Nonprofit Corporation 
Act. 


15-2352. Notification to attorney general. The secretary of state, on 
or before the last day of December of each year, shall certify to the 
attorney general the names of all corporations which have failed to file 
their annual reports in accordance with the provisions of this act. He shall 


337 


15-2353 CORPORATIONS 


also certify, from time to time, the names of all corporations which have 
given other cause for dissolution as provided in this act, together with 
the facts pertinent thereto. Whenever the secretary of state shall certify 
the name of a corporation to the attorney general as having given any 
cause for dissolution, the secretary of state shall concurrently mail to the 
corporation at its registered office a notice that such certification has been 
made. Upon the receipt of such certification, the attorney general shall 
file an action in the name of the state against such corporation for its 
dissolution. Every such certificate from the secretary of state to the 
attorney general pertaining to the failure of a corporation to file an annual 
report shall be taken and received in all courts as prima facie evidence of 
the facts therein stated. If, before action is filed, the corporation shall file 
its annual report, or shall appoint or maintain a registered agent as 
provided in this act, or shall file with the secretary of state the required 
statement of change of registered agent, such fact shall be forthwith 
certified by the secretary of state to the attorney general and he shall 
not file an action against such corporation for such cause. If, after 
action is filed, the corporation shall file its annual report, or shall appoint 
or maintain a registered agent as provided in this act, or shall file with 
the secretary of state the required statement of change of registered agent, 
and shall pay the costs of such action, the action for such cause shall abate. 


History: En. Sec. 52, Ch. 198, L. 1967. Cross-Reference 
Annual reports of nonprofit corporations. 
Model Act see. 15-2381. 


This section is derived from section 52 
of the ABA Model Nonprofit Corporation 
Act. 


15-2353. Venue and process. Every action for the involuntary dissolu- 
tion of a corporation shall be commenced by the attorney general either 
in the district court of the county in which the registered office of the 
corporation is situated, or, if there is no registered office, then in the dis- 
trict court of Lewis and Clark County. Summons shall issue and be served 
as in the manner provided by the Montana Rules of Civil Procedure. If 
process is returned not found, the attorney general shall cause publication 
to be made as in other civil cases in some newspaper published in the 
county where the registered office of the corporation is situated, containing 
a notice of the pendency of such action, the title of the court, the title of 
the action, and the date on or after which default may be entered. The 
attorney general may include in one notice the names of any number of 
corporations against which actions are then pending in the same court. 
The attorney general shall cause a copy of such notice to be mailed to the 
corporation at its registered office within ten (10) days after the first publi- 
cation thereof. The certificate of the attorney general of the mailing of such 
notice shall be prima facie evidence thereof. Such notice shall be published 
at least once each week for two (2) successive weeks, and the first publica- 
tion thereof may begin at any time after the summons has been returned. 
Unless a corporation shall have been served with summons, no default shall 
be taken against it earlier than thirty (30) days after the first publication of 
such notice. 
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History: En. Sec. 53, Ch. 198, L. 1967. Cross-References 


Model Act pera ee oe Raby ck: by clerk, M. R. 
This section is derived from section 53 BE wHics of: shimmonledtn eet ath PN 
of the ABA Model Nonprofit Corporation R (iy, P., Rule 4D(2). ’ 


Act. 

15-2354. Jurisdiction of court to liquidate assets and affairs of corpora- 
tion. Courts of equity shall have full power to liquidate the assets and 
affairs of a corporation: 

(a) In an action by a member or director when it is made to appear: 

(1) That the directors are deadlocked in the management of the 
corporate affairs and that irreparable injury to the corporation is being 
suffered or is threatened by reason thereof, and either that the members 
are unable to break the deadlock or there are no members having voting 
rights; or 

(2) That the acts of the directors or those in control of the corporation 
are illegal, oppressive or fraudulent; or 

(3) That the members entitled to vote in the election of directors are 
deadlocked in voting power and have failed for at least two (2) years to 
elect successors to directors whose terms have expired or would have expired 
upon the election of their successors; 

(4) That the corporate assets are being misapplied or wasted; or 

(5) That the corporation is unable to carry out its purposes. 

(b) In an action by a creditor: 

(1) When the claim of the creditor has been reduced to judgment and 
an execution thereon has been returned unsatisfied and it is established 
that the corporation is insolvent; or 

(2) When the corporation has admitted in writing that the claim of the 
creditor is due and owing and it is established that the corporation is in- 
solvent. 

(c) Upon application by a corporation to have its dissolution continued 
under the supervision of the court. 

(d) When an action has been filed by the attorney general to dissolve 
a corporation and it is established that liquidation of its affairs should 
precede the entry of a decree of dissolution. 

Proceedings under this section shall be brought in the district court in 
which the registered office or the principal office of the corporation is 
situated. 

It shall not be necessary to make directors or members parties to any 
such action or proceedings unless relief is sought against them personally. 

History: En. Sec. 54, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 54 


15-2355. Procedure in liquidation of corporation by court. In proceed- 
ings to liquidate the assets and affairs of a corporation, the court shall 
have the power to issue injunctions, to appoint a receiver or receivers 
pendente lite, with such powers and duties as the court, from time to time, 
may direct, and to take such other proceedings as may be requisite to 
preserve the corporate assets wherever situated, and carry on the affairs 
of the corporation until a full hearing can be had. 
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After a hearing had upon such notice as the court may direct to be 
given to all parties to the proceedings and to any other parties in interest 
designated by the court, the court may appoint a liquidating receiver or 
receivers with authority to collect the assets of the corporation. Such 
liquidating receiver or receivers shall have authority, subject to the order 
of the court, to sell, convey and dispose of all or any part of the assets 
of the corporation wherever situated, either at public or private sale. The 
order appointing such liquidating receiver or receivers shall state their 
powers and duties. Such powers and duties may be increased or diminished 
at any time during the proceedings. 


The assets of the corporation or the proceeds resulting from a sale, 
conveyance, or other disposition thereof shall be applied and distributed 
as follows: 


(a) All costs and expenses of the court proceedings and all liabilities 
and obligations of the corporation shall be paid, satisfied and discharged, 
or adequate provision shall be made therefor; 


(b) Assets held by the corporation upon condition requiring return, 
transfer or conveyance, which condition occurs by reason of the dissolution 
or liquidation, shall be returned, transferred or conveyed in accordance 
with such requirements; 


(c) Assets received and held by the corporation subject to limitations 
permitting their use only for charitable, religious, eleemosynary, benevo- 
lent, educational or similar purposes, but not held upon a condition re- 
quiring return, transfer or conveyance by reason of the dissolution or 
liquidation, shall be transferred or conveyed to one or mvre domestic 
or foreign corporations, societies or organizations engaged in activities 
substantially similar to those of the dissolving or liquidating corporation as 
the court may direct; 


(d) Other assets, if any, shall be distributed in accordance with the 
provisions of the articles of incorporation or the bylaws to the extent that 
the articles of incorporation or bylaws determine the distributive right of 
members, or any class or classes of members, or provide for distribution 
to others; 


(e) Any remaining assets may be distributed to such persons, societies, 
organizations or domestic or foreign corporations, whether for profit or 
not for profit, specified in the plan of distribution adopted as provided in 
this act, or where no plan of distribution has been adopted, as the court 
may direct. 


The court shall have power to allow, from time to time, as expenses of 
the liquidation compensation to the receiver or receivers and to attorneys 
in the proceeding, and to direct the payment thereof out of the assets of 
the corporation or the proceeds of any sale or disposition of such assets. 


A receiver of a corporation appointed under the provisions of this 
section shall have authority to sue and defend in all courts in his own 
name as receiver of such corporation. The court appointing such receiver 
shall have exclusive jurisdiction of the corporation and its property, 
wherever situated. 
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History: En. Sec. 55, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act . 
This section is derived from section 55 


15-2356. Qualification of receivers. A receiver shall in all cases be a 
citizen of the United States or a corporation for profit authorized to act 
as receiver, which corporation may be a domestic corporation or a foreign 
corporation authorized to transact business in this state, and shall in all 
cases give such bond as the court may direct with such sureties as the 
court may require. 

History: En. Sec. 56, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act a 
This section is derived from section 56 


15-2357. Filing of claims in liquidation proceedings. In proceedings to 
liquidate the assets and affairs of a corporation, the court may require all 
ereditors of the corporation to file with the clerk of the court or with the 
receiver, in such form as the court may prescribe, proofs under oath of 
their respective claims. If the court requires the filing of claims it shall 
fix a date, which shall be not less than four (4) months from the date of the 
order, as the last day for the filing of claims, and shall prescribe the notice 
that shall be given to creditors and claimants of the date so fixed. Prior 
to the date so fixed, the court may extend the time for the filing of claims. 
Creditors and claimants failing to file proofs of claim on or before the 
date so fixed may be barred, by order of court, from participating in the 
distribution of the assets of the corporation. 

History: En. Sec. 57, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act ech 
This section is derived from section 57 


15-2358. Discontinuance of liquidation proceedings. The liquidation 
of the assets and affairs of a corporation may be discontinued at any time 
during the liquidation proceedings when it is established that cause for 
liquidation no longer exists. In such event the court shall dismiss the 
proceedings and direct the receiver to redeliver to the corporation all its 
remaining property and assets. 

History: En. Sec. 58, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 58 


15-2359. Decree of involuntary dissolution. In proceedings to liquidate 
the assets and affairs of a corporation, when the costs and expenses of 
such proceedings and all debts, obligations, and liabilities of the corpora- 
tion shall have been paid and discharged and all of its remaining property 
and assets distributed in accordance with the provisions of this act, or in 
case its property and assets are not sufficient to satisfy and discharge such 
costs, expenses, debts, and obligations, and all the property and assets 
have been applied so far as they will go to their payment, the court shall 
enter a decree dissolving the corporation, whereupon the existence of the 
corporation shall cease. 
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History: En. Sec. 59, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 
Model Act 


This section is derived from section 59 


15-2360. Filing of decree of dissolution. In case the court shall enter 

a decree dissolving a corporation, it shall be the duty of the clerk of such 

court to cause a certified copy of the decree to be filed with the secretary 

of state; no fee shall be charged by the secretary of state for the filing 
thereof. 

History: En. Sec. 60, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 60 


15-2361. Deposits with state treasurer. Upon the voluntary or involun- 
tary dissolution of a corporation, the portion of the assets distributable to 
any person who is unknown or cannot be found, or who is under disability 
and there is no person legally competent to receive such distributive 
portion, shall be reduced to cash and deposited with the state treasurer 
and shall be paid over to such person or to his legal representative upon 
proof satisfactory to the state treasurer of his right thereto, or shall be 
disposed of by the state treasurer in the manner provided by law. 

History: En. Sec. 61, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 61 


15-2362. Survival of remedy after dissolution. The dissolution of a 
corporation either (1) by the issuance of a certificate of dissolution by the 
secretary of state, or (2) by a decree of court when the court has not 
liquidated the assets and affairs of the corporation as provided in this 
act, or (8) by expiration of its period of duration, shall not take away 
or impair any remedy available to or against such corporation, its directors, 
officers, or members, for any right or claim existing, or any liability in- 
curred, prior to stich dissolution if action or other proceeding thereon is 
commenced within five (5) years after the date of such dissolution. Any 
such action or proceeding by or against the corporation may be prosecuted 
or defended by the corporation in its corporate name. The members, 
directors and officers shall have power to take such corporate or other 
action as shall be appropriate to protect such remedy, right or claim. If 
such corporation was dissolved by the expiration of its period of duration, 
such corporation may amend its articles of incorporation at any time during 
such period of five (5) years so as to extend its period of duration. 

History: En. Sec. 62, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act Act. The limitation of actions period is 


two years in the Model Act. 
This section is derived from section 62 


15-2363. Admission of foreign corporation. No foreign corporation 
shall have the right to conduct affairs in this state until it shall have pro- 
cured a certificate of authority so to do from the secretary of state. No 
foreign corporation shall be entitled to procure a certificate of authority 
under this act to conduct in this state any affairs which a corporation 
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organized under this act is prohibited from conducting. A foreign corpora- 
tion shall not be denied a certificate of authority by reason of the fact 
that the laws of the state or country under which such corporation is 
organized governing its organization and internal affairs differ from the 
laws of this state, and nothing in this act contained shall be construed to 
authorize this state to regulate the organization or the internal affairs of 
such corporation. 

Without excluding other activities which may not constitute conducting 
affairs in this state, a foreign corporation shall not be considered to be 
conducting affairs in this state, for the purposes of this act, by reason of 
carrying on in this state any one or more of the following activities: 

(a) Maintaining or defending any action or suit or any administrative 
or arbitration proceeding, or effecting the settlement thereof or the settle- 
ment of claims or disputes. 

(b) Holding meetings of its directors or members or carrying on other 
activities concerning its internal affairs. 

(c) Maintaining bank accounts. 

(d) Creating evidences of debt, mortgages or liens on real or personal 
property. 

(e) Securing or collecting debts due to it or enforcing any rights in 
property securing the same. 

(f) Conducting its affairs in interstate commerce. 

(g) Granting funds. 

(h) Distributing information to its members. 

(i) Condueting an isolated transaction completed within a period of 
thirty (30) days and not in the course of a number of repeated transactions 
of like nature. 


History: En. Sec. 63, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 


This section is derived from section 63 


15-2364. Powers of foreign corporation. A foreign corporation which 
shall have received a certificate of authority under this act shall, until a 
certificate of revocation or of withdrawal shall have been issued as pro- 
vided in this act, enjoy the same, but no greater, rights and privileges as 
a domestic corporation organized for the purposes set forth in the apph- 
cation pursuant to which such certificate of authorization is issued and 
except as in this act otherwise provided, shall be subject to the same 
duties, restrictions, penalties and liabilities now or hereafter imposed upon 
a domestic corporation of like character. 


History: En. Sec. 64, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 
Modei Act 


This section is derived from section 64 
15-2365. Corporate name of foreign corporation. No certificate of au- 
thority shall be issued to a foreign corporation unless the corporate name 
of such corporation: 
(a) Shall not contain any word or phrase which indicates or implies 
that it is organized for any purpose other than one or more of the purposes 
contained in its articles of incorporation. 
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(b) Shall not be the same as, or deceptively similar to, the name of 
any corporation, whether for profit or not for profit, existing under the 
laws of this state, or any foreign corporation, whether for profit or not for 
profit, authorized to transact business or conduct affairs in this state, or 
a corporate name reserved or registered as permitted by the laws of this 
state. 

(c) Shall be transliterated into letters of the English alphabet, if it 
is not in English. . 

History: En. Sec. 65, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 65 


15-2366. Change of name by foreign corporation. Whenever a foreign 
corporation which is authorized to conduct affairs in this state shall change 
its name to one under which a certificate of authority would not be granted 
to it on application therefor, the certificate of authority of such corporation 
shall be suspended and it shall not thereafter conduct any affairs in this 
state until it has changed its name to a name which is available to it under 
the laws of this state. 

History: En. Sec. 66, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 66 


15-2367. Application for certificate of authority. A foreign corporation, 
in order to procure a certificate of authority to conduct affairs in this state, 
shall make application therefor to the secretary of state, which application 
shall set forth: 


(a) The name of the corporation and the state or country under the 
laws of which it is incorporated. 


(b) The date of incorporation and the period of duration of the cor- 
poration. 


(c) The address of the principal office of the corporation in the state 
or country under the laws of which it is incorporated. 


(d) The address of the proposed registered office of the corporation 
in this state, and the name of its proposed registered agent in this state 
at such address. 


(e) The purpose or purposes of the corporation which it proposes to 
pursue in conducting its affairs in this state. 


(f) The names and respective addresses of the directors and officers of 
the corporation. 


(g) Such additional information as may be necessary or appropriate 
in order to enable the secretary of state to determine whether such corpo- 
ration is entitled to a certificate of authority to conduct affairs in this 
state. 


Such application shall be made on forms prescribed and furnished by 
the secretary of state and shall be executed in duplicate by the corporation 
by its president or a vice-president and by its secretary or an assistant 
secretary. 
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History: En. Sec. 67, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 


Model Act 
This section is derived from section 67 


15-2368. Filing of application for certificate of authority. Duplicate 
originals of the application of the corporation for a certificate of authority 
shall be delivered to the secretary of state, together with a copy of its 
articles of incorporation and all amendments thereto, duly certified by the 
proper officer of the state or country under the laws of which it is incor- 
porated. 

If the secretary of state finds that such application conforms to law, 
he shall, when all fees have been paid as in this act prescribed: 

(1) Endorse on each of such documents the word “filed,” and the 
month, day and year of the filing thereof. 

(2) File in his office one of such duplicate originals of the application 
and the copy of the articles of incorporation and amendments thereto. 

(8) Issue a certificate of authority to conduct affairs in this state to 
which he shall affix the other duplicate original application. 

The certificate of authority, together with the duplicate original of the 
application affixed thereto by the secretary of state, shall be returned to 
the corporation or its representative. 


History: En. Sec. 68, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 
Model Act 


This section is derived from section 68 


15-2369. Effect of certificate of authority. Upon the issuance of a 
certificate of authority by the secretary of state, the corporation shall be 
authorized to conduct affairs in this state for those purposes set forth in 
its application, subject, however, to the right of this state to suspend or 
to revoke such authority as provided in this act. 

History: En. Sec. 69, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 69 


15-2370. Registered office and registered agent of foreign corporation. 
Each foreign corporation authorized to conduct affairs in this state shall 
have and continuously maintain in this state: 

(a) A registered office which may be, but need not be, the same as its 
principal office. 

(b) -A registered agent, which agent may be either an individual resi- 
dent in this state whose business office is identical with such registered 
office, or a domestic corporation, whether for profit or not for profit, or a 
foreign corporation, whether for profit or not for profit, authorized to 
transact business or conduct affairs in this state, having an office identical 
with such registered office. 


History: En. Sec. 70, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 
Model Act 


This section is derived from section 70 
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15-2371. Change of registered office or registered agent of foreign cor- 
poration. A foreign corporation authorized to conduct affairs in this state 
may change its registered office or change its registered agent, or both, 
upon filing in the office of the secretary of state a statement setting forth: 

(a) The name of the corporation. 

(b) The address of its then registered office. 

(c) If the address of its registered office be changed, the address to 
which the registered office is to be changed. 

(d) The name of its registered agent. 

(e) If its registered agent be changed, the name of its successor 
registered agent. 

(f) That the address of its registered office and the address of the 
office of its registered agent, as changed, will be identical. 

(g) That such change was authorized by resolution duly adopted by 
its board of directors. 

Such statement shall be executed by the corporation by its president 
or a vice-president and delivered to the secretary of state. If the secretary 
of state finds that such statement conforms to the provisions of this act, 
he shall file such statement in his office, and upon such filing the change of 
address of the registered office, or the appointment of a new registered 
agent, or both, as the case may be, shall become effective. 

Any registered agent in this state appointed by a foreign corporation 
may resign as such agent upon filing a written notice thereof, executed in 
duplicate, with the secretary of state who shall forthwith mail a copy 
thereof to the foreign corporation at its principal office in the state or 
country under the laws of which it is incorporated as shown by its most 
recent annual report. The appointment of such agent shall terminate upon 
the expiration of thirty (30) days after receipt of such notice by the secre- 
tary of state. 

If a registered agent changes his or its business address to another place 
within the same state, he or it may change such address and the address of 
the registered office of any corporations of which he or it is registered 
agent by filing a statement as required above except that it need be signed 
only by the registered agent and need not be responsive to (e) or (g) and 
must recite that a copy of the statement has been mailed to each such 


corporation. 
History: En. Sec. 71, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 
Model Act 


This section is derived from section 71 


15-2372. Service of process on foreign corporation. Service of process 
on foreign corporation shall be effected upon the persons and in the 
manner provided by the Montana Rules of Civil Procedure. 

History: En. Sec. 72, Ch. 198, L. 1967. Cross-Reference 


Service of process, M. R. Civ. P., Rule 
4D. 


15-2373. Amendment to articles of incorporation of foreign corporation. 
Whenever the articles of incorporation of a foreign corporation authorized 
to conduct affairs in this state are amended, such foreign corporation 
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shall, within sixty (60) days after such amendment becomes effective, file 
in the office of the secretary of state a copy of such amendment duly certi- 
fied by the proper officer of the state or country under the laws of which 
it is incorporated but the filing thereof shall not of itself enlarge or alter 
the purpose or purposes which such corporation is authorized to pursue 
in conducting its affairs in this state, nor authorize such corporation to 
conduct affairs in this state under any other name than the name set forth 
in its certificate of authority. 


History: En. Sec. 73, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 

Act. The time period allowed in the 
Model Act Model Act for filing amendments is 30 
This section is derived from section 73 days. 


15-2374. Merger of foreign corporation authorized to conduct affairs in 
this state. Whenever a foreign corporation authorized to conduct affairs 
in this state shall be a party to a statutory merger permitted by the laws 
of the state or country under the laws of which it is incorporated, and such 
corporation shail be the surviving corporation, it shall, within sixty (60) 
days after such merger becomes effective, file with the secretary of state a 
copy of the articles of merger duly certified by the proper officer of the state 
or country under the laws of which such statutory merger was effected 
and it shall not be necessary for such corporation to procure either a new 
or amended certificate of authority to conduct affairs in this state unless 
the name of such corporation be changed thereby or unless the corporation 
desires to pursue in this state other or additional purposes than those which 
it is then authorized to pursue in this state. 


History: En. Sec. 74, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. The time period allowed under the 

Model Act Model Act is 30 days. 

This section is derived from section 74 


15-2375. Amended certificate of authority. A foreign corporation au- 
thorized to conduct affairs in this state shall procure an amended certificate 
of authority in the event it changes its corporate name, or desires to pursue 
in this state other or additional purposes than those set forth in its prior 
application for a certificate of authority, by making application therefor to 
the secretary of state. 

The requirements in respect to the form and contents of such applica- 
tion, the manner of its execution, the filing of duplicate originals thereof 
with the secretary of state, the issuance of an amended certificate of 
authority and the effect thereof, shall be the same as in the case of an 
original application for a certificate of authority. 


History: En. Sec. 75, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Act. 
Model Act 


This section is derived from section 75 


15-2376. Withdrawal of foreign corporation. A foreign corporation 
authorized to conduct affairs in this state may withdraw from this state 
upon procuring from the secretary of state a certificate of withdrawal. 
In order to procure such certificate of withdrawal, such foreign corporation 
shall deliver to the secretary of state an application for withdrawal, which 
shall set forth: 
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(a) The name of the corporation and the state or country under the 
laws of which it is incorporated. 

(b) That the corporation is not conducting affairs in this state. 

(ec) That the corporation surrenders its authority to conduct affairs in 
this state. 

(d) That the corporation revokes the authority of its registered agent 
in this state to accept service of process and consents that service of 
process in any action, suit or proceeding based upon any cause of action 
arising in this state during the time the corporation was authorized to 
conduct affairs in this state may thereafter be made on such corporation 
by service thereof on the secretary of state. 

(e) A post-office address to which the secretary of state may mail a 
copy of any process against the corporation that may be served on him. 

The application for withdrawal shall be made on forms prescribed 
by the secretary of state and shall be executed by the corporation by its 
president or a vice-president and by its secretary or an assistant secretary, 
or, if the corporation is in the hands of a receiver or trustee, shall be 
executed on behalf of the corporation by such receiver or trustee. 

History: En. Sec. 76, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act i 
This section is derived from section 76 


15-2377. Filing of application for withdrawal. Duplicate originals of 
such application for withdrawal shall be delivered to the secretary of state. 
If the secretary of state finds that such application conforms to the provi- 
sions of this act, he shall, when all fees have been paid as in this act 
prescribed: 

(1) Endorse on each of such duplicate originals the word “filed,” and 
the month, day and year of the filing thereof. 

(2) File one of such duplicate originals in his office. 

(3) Issue a certificate of withdrawal to which he shall affix the other 
duplicate original. 

The certificate of withdrawal, together with the duplicate original of 
the application for withdrawal affixed thereto by the secretary of state, 
shall be returned to the corporation or its representative. Upon the issuance 
of such certificate of withdrawal, the authority of the corporation to con- 
duct affairs in this state shall cease. 

History: En. Sec. 77, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act et 
This section is derived from section 77 


15-2378. Revocation of certificate of authority. The certificate of au- 
thority of a foreign corporation to conduct affairs in this state may be 
revoked by the secretary of state upon the conditions prescribed in this 
section when: 

(a) The corporation has failed to file its annual report within the 
time required by this act, or has failed to pay any fees or penalties pre- 
scribed by this act when they have become due and payable; or 

(b) The corporation has failed- to appoint and maintain a registered 
agent in this state as required by this act; or 
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(c) The corporation has failed, after change of its registered agent, to 
file in the office of the secretary of state a statement of such change as 
required by this act; or 

(d) The corporation has failed to file in the office of the secretary of 
state any amendment to its articles of incorporation or any articles of 
merger within the time prescribed by this act; or 

(e) The certificate of authority of the corporation was procured 
through fraud practiced upon the state; or 

(f) The corporation has continued to exceed or abuse the authority 
conferred upon it by this act; or 

(g) A misrepresentation has been made of any material matter in any 
application, report, affidavit, or other document submitted by such cor- 
poration pursuant to this act. 

No certificate of authority of a foreign corporation shall be revoked by 
the secretary of state unless (1) he shall have given the corporation not less 
than sixty (60) days’ notice thereof by mail addressed to its registered office 
in this state, and (2) the corporation shall fail prior to revocation to file 
such annual report, or pay such fees or penalties, or file the required state- 
ment of change of registered agent, or file such articles of amendment or 
articles of merger, or correct such misrepresentation. 

History: En. Sec. 78, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 78 


15-2379. Issuance of certificate of revocation. Upon revoking any such 
certificate of authority, the secretary of state shall: 

(1) Issue a certificate of revocation in duplicate. 

(2) File one of such certificates in his office. 

(3) Mail to such corporation at its registered office in this state a 
notice of such revocation accompanied by one of such certificates. 

Upon the issuance of such certificate of revocation, the authority of the 
corporation to conduct affairs in this state shall cease. 


History: En. Sec. 79, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 


This section ig derived from section 79 


15-2380. Conducting affairs without certificate of authority. No foreign 
corporation which is conducting affairs in this state without a certificate of 
authority shall be permitted to maintain any action, suit or proceeding in 
any court of this state until such corporation shall have obtained a certifi- 
cate of authority. Nor shall any action, suit or proceeding be maintained 
in any court of this state by any successor or assignee of such corporation 
on any right, claim or demand arising out of the conduct of affairs by such 
corporation in this state, until a certificate of authority shall have been 
obtained by such corporation or by a corporation which has acquired all 
or substantially all of its assets. 

The failure of a foreign corporation to obtain a certificate of authority 
to conduct affairs in this state shall not impair the validity of any contract 
or act of such corporation, and shall not prevent such corporation from 
defending any action, suit or proceeding in any court of this state. 
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A foreign corporation which conducts affairs in this state without a 
certificate of authority shall be liable to this state, for the years or parts 
thereof during which it conducted affairs in this state without a certificate 
of authority, in an amount equal to all fees which would have been imposed 
by this act upon such corporation had it duly applied for and received a 
certificate of authority to conduct affairs in this state as required by this 
act and thereafter filed all reports required by this act, plus all interest 
and penalties imposed by this act for failure to pay such fees. The attorney 
general shall bring proceedings to recover all amounts due this state 
under the provisions of this section. 

History: En. Sec. 80, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 80 


15-2381. Annual report of domestic and foreign corporations. Hach 
domestic corporation, and each foreign corporation authorized to conduct 
affairs in this state, shall file, within the time prescribed by this act, an 
annual report setting forth: 

(a) The name of the corporation and the state or country under the 
laws of which it is incorporated. 

(b) The address of the registered office of the corporation in this state, 
and the name of its registered agent in this state at such address, and, in 
the case of a foreign corporation, the address of its principal office in the 
state or country under the laws of which it is incorporated. 


(c) A brief statement of the character of the affairs which the corpora- 
tion is actually conducting, or, in the case of a foreign corporation, which 
the corporation is actually conducting in this state. 


(d) The names and respective addresses of the directors and officers of 
the corporation. 

Such annual report shall be made on forms prescribed by the secretary 
of state, and the information therein contained shall be given as of the 
date of the execution of the report. It shall be executed by the corpora- 
tion by its president, a vice-president, secretary, an assistant secretary, or 
treasurer, or, if the corporation is in the hands of a receiver or trustee, it 
shall be executed on behalf of the corporation by such receiver or trustee. 

History: En. Sec, 81, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Model Act sacks 
This section is derived from section 81 


15-2382. Failing of annual report of domestic and foreign corporations. 
Such annual report of a domestic or foreign corporation shall be delivered 
to the secretary of state between the first day of January and the first 
day of March of each year, except that the first annual report of a domestic 
or foreign corporation shall be filed between the first day of January and 
the first day of March of the year next succeeding the calendar year in 
which its certificate of incorporation or its certificate of authority, as the 
case may be, was issued by the secretary of state. Proof to the satisfaction 
of the secretary of state that prior to the first day of March such report 
was deposited in the United States mail in a sealed envelope, properly 
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addressed, with postage prepaid, shall be deemed a compliance with this 
requirement. If the secretary of state finds that such report conforms to 
the requirements of this act, he shall file the same. If he finds that it does 
not so conform, he shall promptly return the same to the corporation for 
any necessary corrections, in which event the penalties hereinafter pre- 
scribed for failure to file such report within the time hereinabove provided 
shall not apply, if such report is corrected to conform to the requirements 
of this act and returned to the secretary of state within thirty (30) days 
from the date on which it was mailed to the corporation by the secretary of 
state. 

History: En. Sec. 82, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 

Model Act at: 

This section is derived from section 82 


15-2383. Fees for filing documents and issuing certificates. The secre- 
tary of state shall charge and collect for: 

(a) Filing articles of incorporation and issuing a certificate of incor- 
poration, twenty dollars ($20). 

(b) Filing articles of amendment and issuing a certificate of amend- 
ment, twenty dollars ($20). 

(c) Filing restated articles of incorporation and issuing restated cer- 
tificate of incorporation, twenty dollars ($20). 

(d) Filing articles of merger or consolidation and issuing a certificate 
of merger or consolidation, twenty dollars ($20). 

(e) Filing an application to reserve a corporate name, two dollars ($2). 

(f) Filing a notice of transfer of a reserved corporate name, two dol- 
lars ($2). 

(¢) Filing a statement of change of address of registered office or 
change of registered agent, or both, two dollars ($2). 

(h) Filing articles of dissolution, five dollars ($5). 

(i) Filing an application of a foreign corporation for a certificate of 
authority to conduct affairs in this state and issuing a certificate of au- 
thority, twenty dollars ($20). 

(j) Filing an application of a foreign corporation for an amended 
certificate of authority to conduct affairs in this state and issuing an 
amended certificate of authority, twenty dollars ($20). 

(k) Filing a copy of an amendment to the articles of incorporation of 
a foreign corporation holding a certificate of authority to conduct affairs 
in this state, ten dollars ($10). 

(1) . Filing a copy of articles of merger of a foreign corporation holding 
a certificate of authority to conduct affairs in this state, twenty dollars 
($20). 

(m) Filing an application for withdrawal of a foreign corporation and 
issuing a certificate of withdrawal, five dollars ($5). 

(n) Filing an annual report, five dollars ($5). 

(0) Filing any other statement or report, except an annual report, of 
a domestic or foreign corporation, two dollars ($2). 

(p) Filing an application to reserve a corporate name, five dollars ($5). 
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(q) Filing a notice of transfer of a reserved corporate name, five 


dollars ($5). 


History: En. Sec. 83, Ch. 198, L. 1967. section 83 of the ABA Model Nonprofit 
Corporation Act. 
Model Act 


This section is partially derived from 


15-2384. Miscellaneous charges. The secretary of state shall charge and 
collect: 

(a) For furnishing a certified copy of any document, instrument, or 
paper relating to a corporation, thirty-five cents ($.35) per page and two 
dollars ($2) for the certificate and affixing the seal thereto. 

(b) For furnishing any certificate not mentioned in this or the preced- 
ing section, five dollars ($5). 


History: En. Sec. 84, Ch. 198, L. 1967. rived from section 84 of the ABA Model 
. Nonprofit Corporation Act. 
Model Act 


Subsection (a) of this section is de- 


15-2385. Penalties imposed upon corporation. Each corporation, do- 
mestie or foreign, that has failed to file its annual report within the time 
required by this act and fails or refuses to file its annual report within 
thirty (30) days after the secretary of state has mailed to the corporation 
at its registered office a demand that such report be filed, shall be guilty 
of a misdemeanor and upon conviction thereof may be fined in any amount 
not exceeding five hundred dollars ($500). 

History: En. Sec. 85, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act cea 
This section is derived from section 85 


15-2386. Penalties imposed upon directors and officers. Hach director 
and officer of a corporation, domestic or foreign, who signs any articles, 
statement, report, application or other document filed with the secretary 
of state which is known to such officer or director to be false in any 
material respect, shall be deemed to be guilty of a misdemeanor, and upon 
conviction thereof may be fined in any amount not exceeding five hundred 
dollars ($500). | 

History: En. Sec. 86, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act rot 
This section is derived from section 86 


15-2387. Powers of secretary of state. The secretary of state shall 
have the power and authority reasonably necessary to enable him to ad- 
minister this act efficiently and to perform the duties therein imposed upon 
him. . 

History: En. Sec. 87, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act fk 
This section is derived from section 89 


15-2388. Appeal from secretary of state. If the secretary of state shall 
fail to approve any articles of incorporation, amendment, merger, con- 
solidation or dissolution, or any other document required by this act to 
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be approved by the secretary of state before the same shall be filed in his 
office, he shall, within ten (10) days after the delivery thereof to him, give 
written notice of his disapproval to the person or corporation, domestic 
or foreign, delivering the same, specifying the reasons therefor. From 
such disapproval such person or corporation may appeal to the district 
court of the county in which the registered office of such corporation is, or 
is proposed to be, situated, or in the district court of Lewis and Clark 
County, by filing with the clerk of such court a petition setting forth a 
copy of the articles or other document sought to be filed.and a copy of the 
written disapproval thereof by the secretary of state; whereupon the matter 
shall be tried de novo by the court, and the court shall either sustain the 
action of the secretary of state or direct him to take such action as the 
court may deem proper. 

If the secretary of state shall revoke the certificate of authority to 
transact business in this state of any foreign corporation, pursuant to the 
provisions of this act, such foreign corporation may likewise appeal to the 
district court of the county where the registered office of such corporation 
in this state is situated, or in the district court of Lewis and Clark County, 
by filing with the clerk of such court a petition setting forth a copy of its 
certificate of authority to transact business in this state and a copy of the 
notice of revocation given by the secretary of state; whereupon the matter 
shall be tried de novo by the court, and the court shall either sustain the 
action of the secretary of state or direct him to take such action as the 
court may deem proper. | 

Appeals from all final orders and judgments entered by the district 
court under this section in review of any ruling or decision of the secretary 
of state may be taken as in other civil actions. 

History: En. Sec. 88, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 90 


15-2389. Certificates and certified copies to be received in evidence. All 
certificates issued by the secretary of state in accordance with the provi- 
sions of this act, and all copies of documents filed in his office in accordance 
with the provisions of this act when certified by him, shall be taken and 
received in all courts, public offices and official bodies as prima facie evi- 
dence of the facts therein stated. A certificate by the secretary of state 
under the great seal of this state, as to the existence or nonexistence of 
the facts relating to corporations, which would appear from the presence 
or absence of documents filed in his office, or the compliance or noncom- 
pliance with the provisions of this act, shall be taken and received in all 
courts, public offices, and official bodies as prima facie evidence of the 
existence or nonexistence of the facts therein stated. 

History: En. Sec. 89, Ch. 198, L. 1967. 4 the ABA Model Nonprofit Corporation 
c 


Model Act 
This section is derived from section 91 


15-2390. Forms to be prescribed by secretary of state. All reports re- 
quired by this act to be filed in the office of the secretary of state shall be 
made in a form which shall be prescribed by the secretary of state. 
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History: En. Sec. 90, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 92 


15-2391. Greater voting requirements. Whenever, with respect to any 
action to be taken by the members or directors of a corporation, the articles 
of incorporation or bylaws require the vote or concurrence of a greater 
proportion of the directors or members than required by this act, the 
provisions of the articles of incorporation or bylaws shall control. 

History: En. Sec. 91, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 93 


15-2392. Waiver of notice. Whenever any notice is required to be 
given to any member or director of a corporation under the provisions of 
this act or under the provisions of the articles of incorporation or bylaws 
of the corporation, a waiver thereof in writing signed by the person or 
persons entitled to such notice, whether before or after the time stated 
therein, shall be equivalent to the giving of such notice. 

History: En. Sec. 92, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 94 


15-2393. Action by members or directors without a meeting. Any action 
required by this act to be taken at a meeting of the members or directors 
of a corporation, or any action which may be taken at a meeting of the 
members or directors, may be taken without a meeting if a consent in 
writing, setting forth the action so taken, shall be signed by all of the 
members entitled to vote with respect to the subject matter thereof, or all 
of the directors, as the case may be. 

Such consent shall have the same force and effect as a unanimous vote, 
and may be stated as such in any articles or document filed with the 
secretary of state under this act. 

History: En. Sec. 93, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 95 


15-2394. Unauthorized assumption of corporate powers. All persons 
who assume to act as a corporation without authority so to do shall be 
jointly and severally liable for all debts and liabilities incurred or arising 
as a result thereof. | 

History: En, Sec. 94, Ch, 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act tok 
This section is derived from section 96 


15-2395. Reservation of power. The legislative assembly shall at all 
times have power to prescribe such regulations, provisions and limitations 
as it may deem advisable, which regulations, provisions and limitations 
shall be binding upon any and all corporations subject to the provisions of 
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this act, and the legislative assembly shall have power to amend, repeal or 
modify this act at pleasure. 


History: En. Sec. 95, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 97 


15-2396. Effect of repeal of prior acts. The repeal of a prior act by 
this act shall not affect any right accrued or established, or any liability or 
penalty incurred, under the provisions of such act, prior to the repeal 
thereof. 

History: En. Sec. 96, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 
Model Act ica 
This section is derived from section 98 


15-2397. Effect of invalidity of part of this act. If a court of competent 
jurisdiction shall adjudge to be invalid or unconstitutional any clause, 
sentence, paragraph, section or part of this act, such judgment or decree 
Shall not affect, impair, invalidate or nullify the remainder of this act, 
but the effect thereof shall be confined to the clause, sentence, paragraph, 
section or part of this act so adjudged to be invalid or unconstitutional. 

History: En. Sec. 97, Ch. 198, L. 1967. of the ABA Model Nonprofit Corporation 


Act. 
Model Act 
This section is derived from section 99 


CHAPTER 24 


MONTANA RELIGIOUS CORPORATION SOLE ACT 
[Effective December 31, 1968.] 
Section 15-2401. Short title. 
15-2402. Applicability. 
15-2403. When corporation sole may be created. 
15-2404. Articles of incorporation. 
15-2405. Effect of issuance of certificate of incorporation. 
15-2406. Powers of corporation sole. 
15-2407. Succession. 
15-2408. Board of advisers or consultors—interim powers. 
15-2409. Annual report. 
15-2410. Amendment of articles of incorporation. 
15-2411. Unauthorized assumption of corporate powers. 
15-2412. Effect of repeal of prior acts. 
15-2413. Effect of invalidity of part of this act. 


15-2401. Short title. This act shall be known and may be cited as the 
“Montana Religious Corporation Sole Act.” 
History: En. Sec. 1, Ch. 301, L. 1967. 


15-2402. Applicability. The provisions of this act shall apply to cor- 
porations sole now existing or formed in accordance herewith and the 
Montana Nonprofit Corporation Act shall apply thereto only when not 
inconsistent with the provisions of this chapter; foreign corporations sole 
will likewise be governed by the applicable provisions of the Montana 
Nonprofit Corporation Act when not inconsistent with the provisions of this 
chapter. 
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From and after January 1, 1969, this act shall apply to all domestic 
corporations and to all foreign corporations conducting or seeking to con- 
duct affairs within this state. Those domestic corporations existing at the 
time that this act becomes effective which have not meanwhile adopted 
this act, by complying with the provisions of this act, shall, on January 1, 
1969, be deemed to have elected to adopt this act by not voluntarily dis- 
solving. 

History: En. Sec. 2, Ch. 301, L. 1967. 


15-2403. When corporation sole may be created. Whenever the rules, 
regulations or discipline of any religious denomination, society, or church 
permit or require the estate, property, temporalities and business thereof 
to be held in the name of or managed by a bishop, chief priest, or presiding 
elder, it shall be lawful for such bishop, chief priest or presiding elder of 
such religious denomination, society, or church to become a corporation 
sole in the manner herein prescribed. 

History: En. Sec. 3, Ch. 301, L. 1967. 18 C.J.S. Corporations §15; 76 C.J.S. 
Religious Societies § 4. 


Collateral References 18 Am. Jur. 2d 553, Corporations, § 7; 
Corporations©=3; Religious Societies¢= 45 Am. Jur. 725, Religious Societies, § 4. 
4, 


15-2404. Articles of incorporation. The articles of incorporation shall 
set forth: 

(a) The name of the corporation. 

(b) The period of duration, which may be perpetual. 

(c) The name of the religious denomination, society or church creating 
the corporation sole. 

(d) The name of the bishop, chief priest or presiding elder whose office 
is incorporated under this act, together with a designation of the boundaries 
of the territory over which he presides, or over which his jurisdiction ex- 
tends, and the facts authorizing such incorporation. 

(e) The manner in which any vacancy occurring in the incumbency of 
such bishop, chief priest or presiding elder, as required by the rules, regu- 
lations or discipline of such religious denomination, society, or church, shall 
be filled. 

(f) Any provisions, not inconsistent with law, which the incorporator 
elects to set forth in the articles of incorporation for the regulation of the 
internal affairs of the corporation, including any provisions for distribution 
of assets on dissolution or final liquidation. 

(g) The address of its initial registered office, and the name of its 
initial registered agent at such address. 

(h) The name and address of the incorporator. 

It shall not be necessary to set forth in the articles of incorporation 
any of the corporate powers enumerated in this act. 

The articles shall be verified by affidavit of the incorporator and he 
shall also file the original or a copy or translation of his commission, 
certificate, or letters of appointment, as such bishop, chief priest, or presid- 
ing elder, duly attested, and his affidavit that the same is a true copy or 
translation shall be deemed as sufficient attestation thereof. 
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History: En. Sec. 4, Ch. 301, L. 1967. Right of charitable or eleemosynary 
corporation to protection against use of 
Collateral peace Same or similar name by another corpora- 
Religious Societies@—4, tion. 27 ALR 2d 954. 
76 C.J.S. Religious Societies § 4. 
, iy Am, Jur. 726, Religious Societies, 


15-2405. Effect of issuance of certificate of incorporation. Upon filing 
the articles of incorporation in the office of the secretary of state with 
proof of appointment or election of such bishop, chief priest or presiding 
elder the secretary of state must issue to the corporation, over the great 
seal of the state, a certificate of incorporation, and upon the issuance of this 
certificate, the corporate existence shall begin, and such certificate of in- 
corporation shall be conclusive evidence that all conditions precedent 
required to be performed by the incorporator have been complied with and 
that the corporation has been incorporated under this act, except as against 
the state in a proceeding to cancel or revoke the certificate of incorporation 
or for involuntary dissolution of the corporation. 

History: En, Sec. 5, Ch, 301, L. 1967. 


15-2406. Powers of corporation sole. Every corporation sole, organized 
under the provisions of this act, for the purpose of the trust hereinafter 
mentioned, shall have power: 

(a) To continue to exist perpetually by its corporate name unless a 
limited period of duration is stated in its articles of incorporation. 

(b) To sue and be sued, complain and defend, in its corporate name. 

(c) To have a corporate seal which may be altered at pleasure, and to 
use the same by causing it, or a facsimile thereof, to be impressed or 
affixed or in any other manner reproduced. 

(d) To purchase, take, receive, lease, take by gift, devise or bequest, 
or otherwise acquire, own, hold, improve, use and otherwise deal in and 
with real or personal property, or any interest therein, wherever situated; 
provided, that all such property shall be in trust for the use, purpose and 
benefit of such religious denomination, society or church, for which and in 
whose behalf such corporation sole is organized. 

(e) To sell, convey, mortgage, pledge, lease, exchange, transfer and 
otherwise dispose of all or any part of its property and assets. 

(f) To lend money to its employees other than its officers and otherwise 
assist its employees and officers. 

(zg) To purchase, take, receive, subscribe for, or otherwise acquire, 
own, hold, vote, use, employ, sell, mortgage, lend, pledge, or otherwise 
dispose of, and otherwise use and deal in and with, shares or other interests 
in, or obligations of, other domestic or foreign corporations, whether for 
profit or not for profit, associations, partnerships or individuals, or direct 
or indirect obligations of the United States, or of any other government, 
state, territory, governmental district or municipality or of any instru- 
mentality thereof. 

(h) To make contracts and incur liabilities, borrow money at such 
rates of interest as the corporation may determine, issue its notes, bonds, 
and other obligations, and secure any of its obligations by mortgage or 
pledge of all or any of its property, franchises and income. 
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(i) To lend money for its corporate purposes, invest and reinvest its 
funds, and take and hold real and personal property as security for the 
payment of funds so loaned or invested. 

(j) To conduct its affairs, carry on its operations, and have offices and 
exercise the powers granted by this act in any state, territory, district, or 
possession of the United States, or in any foreign country. 

(k) To elect or appoint officers and agents of the corporation, including 
attorneys in fact, and to define their duties and fix their compensation. 

(1) To make and alter bylaws, not inconsistent with its articles of 
incorporation or with the laws of this state, for the administration and 
regulation of the affairs of the corporation. 

(m) Unless otherwise provided in the articles of incorporation, to 
make donations for the public welfare or for charitable, religious, scien- 
tific or educational purposes. 

(n) To indemnify any officer or agent, or any person who may have 
served at its request as an officer or agent or as a director or officer of 
another corporation in which it owns shares of capital stock or of which it 
is a creditor, against claims, liabilities, expenses and costs necessarily 
incurred by him in connection with the defense, compromise or settlement 
of any action, suit or proceeding, civil or criminal, in which he is made a 
party by reason of being or having been such director or officer, except 
in relation to matters as to which he shall be adjudged in such action, 
suit or proceeding to be liable for negligence or misconduct in the per- 
formance of duty to the corporation; and to make any other indemnification 
that shall be authorized by the articles of incorporation or by any bylaw or 
resolution promulgated by the incorporator or his successor. 

(0) To pay pensions and retirement benefits and establish pension 
plans, pension trusts, insurance plans, and incentive plans for all or any 
of its officers and employees. 

(p) To cease its corporate activities and surrender its corporate fran- 
chise. 

(q) To have and exercise all powers necessary or convenient to effect 
any or all of the purposes for which the corporation is organized. 

History: En. Sec. 6, Ch. 301, L. 1967. 45 Am. Jur. 782, Religious Societies, 


Collateral References sie 

Religious Societies€10. ; Annuity, power of religious society to 

76 C.J.S. Religious Societies §§ 36, 52, bind itself to pay, as condition of receiv- 
56, 62, 64, 71, 85, 102-104. ing gift. 50 ALR 290. 


15-2407. Succession. In the event of the death or resignation from 
office of any bishop, chief priest or presiding elder or of his transfer or 
removal therefrom by the person or body having the authority to remove 
him, his successor in office shall succeed to the powers, rights and obliga- 
tions of the office and shall become vested with the title to the property 
with like power and authority over the same, and subject to all the legal 
liabilities and obligations with reference thereto. Succession shall be 
effected when the successor shall file in the office of the secretary of state 
the original, or a copy or translation of his commission, certificate or letters 
of appointment as such bishop, chief priest or presiding elder, duly attested 
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and his affidavit that the same is a true copy or translation shall be deemed 
sufficient attestation thereof. 
History: En. Sec. 7, Ch. 301, L. 1967. 


15-2408. Board of advisors or consultors—interim powers. The bishop, 
chief priest, or presiding elder of the corporation sole created hereby, may 
appoint a board of advisors or consultors consisting of at least four (4) 
but not more than six (6) persons of legal age and otherwise qualified 
according to the rules, regulations or discipline of the denomination, so- 
ciety or church, which board, in addition to its advisory function, shall 
exercise the powers of the corporation upon the death, resignation, transfer, 
removal or deprivation of office of the bishop, chief priest or presiding 
elder; and which shall elect an administrator to which it may delegate the 
executive and administrative functions of the corporation during the 
interim and until the successor bishop, chief priest or presiding elder is 
appointed, elected or qualified, according to the rules, regulations or disci- 
pline of the denomination, society or church. 

History: En. Sec. 8, Ch. 301, L. 1967. 


15-2409. Annual report. Each corporation, subject to the provisions of 
this chapter, shall file within the time and in the manner prescribed by 
the Montana Nonprofit Corporation Act, an annual report setting forth: 


(1) The name of the corporation and the name of the present incumbent 
chief corporate officer. 


(2) The address of the registered office of the corporation in this state 
and the name of its registered agent in this state at such address. 


(3) The names and respective addresses of the present members of 
the board of advisers or consultors of the corporation. 


(4) The report shall be executed by the chief corporate officer or by 
an attorney in fact acting under a power of attorney filed with the secretary 
of state by such chief corporate officer. 

History: En. Sec. 9, Ch. 301, L. 1967. 


15-2410. Amendment of articles of incorporation. Whenever any bishop, 
chief priest, or presiding elder shall have filed, in the office of the secretary 
of state, articles of incorporation, under the provisions of an act entitled 
“An act authorizing and regulating the incorporation of sole corporations 
and defining their powers,” approved February 27, 1899, or amendments 
thereto, or under this act, such corporation sole may amend its articles of 
incorporation, from time to time, in any and as many respects as may be 
desired, so long as its articles of incorporation as amended contain only 
such provisions as are lawful under this act; and such articles of amend- 
ment shall be promulgated by the incorporator or his successor by setting 
forth a statement of the facts authorizing such amendment and the date 
upon which said amendment was promulgated and his affidavit that the 
same is a true copy or translation thereof shall be deemed a sufficient 
attestation thereof. 

History: En. Sec. 10, Ch. 301, L. 1967. Collateral References 


Religious Societies¢—4. 
76 C.J.S. Religious Societies § 5. 
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15-2411. Unauthorized assumption of corporate powers. All persons 
who assume to act as a corporation hereunder without authority so to do 
shall be jointly and severally liable for all debts and liabilities incurred 
or arising as the result thereof. 


History: En. Sec. 11, Ch. 301, L. 1967. 


15-2412. Effect of repeal of prior acts. The repeal of a prior act by 
this act shall not affect any right accrued or established, or any liability or 
penalty incurred, under the provisions of such act, prior to the repeal 
thereof. 

History: En. Sec. 12, Ch. 301, L. 1967. 


15-2413. Effect of invalidity of part of this act. If a court of competent 
jurisdiction shall adjudge to be invalid or unconstitutional any clause, 
sentence, paragraph, section or part of this act, such judgment or decree 
shall not affect, impair, invalidate or nullify the remainder of this act, 
but the effect thereof shall be confined to the clause, sentence, paragraph, 
section or part of this act so adjudged to be invalid or unconstitutional. 

History: En. Sec. 13, Ch. 301, L. 1967. 


CHAPTER 25 
BUSINESS TRUSTS 


Section 15-2501. Definitions. 

15-2502. Classifications of business trusts. 

15-2503. Form of association authorized. 

15-2504. Required filings with the secretary of state—certified copy of trust 
instrument—filing. 

15-2505. Amendments to trust instrument—filing. 

15-2506. Powers—construction of instrument—binding effect of terms and con- 
ditions. 

15-2507. Taxation. 

15-2508. Corporate laws applicable. 


15-2501. Definitions. In this act, unless the context otherwise requires: 

(a) “Business trust” means an unincorporated association or trust of 
the type which at common law was known as a “business trust” or 
“Massachusetts trust,’ created by an instrument under which property 
is held and managed by trustees for the benefit and profit of such persons 
as are or may become the holders of transferable certificates evidencing 
beneficial interests in the trust estate. 


History: En. Sec. 1, Ch. 277, L. 1967. 13 Am. Jur. 2d 371, Business Trusts, § 1 


Collateral References et seq. 


12 C.J.S. Business Trusts §1 et seq. 


15-2502. Classifications of business trusts. Business trusts shall be 
either domestic or foreign. A domestic business trust is a business trust 
organized under the laws of this state. A foreign business trust includes 
every other business trust. 

History: En. Sec. 2, Ch. 277, L. 1967. 
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15-2503. Form of association authorized. A business trust is permitted 
as a recognized form of association for the conduct of business within 
this state. 

History: En. Sec. 3, Ch. 277, L. 1967. 


15-2504. Required filings with the secretary of state—certified copy of 
trust instrument—filing. (a) Any business trust desiring to transact 
business in this state shall file with the secretary of state of Montana: 

(1) An executed copy of their articles, declarations of trust or trust 
agreement by which the trust was created and all amendments thereto, 
or a true copy thereof certified to be such by a trustee of the trust before 
an official authorized to administer oaths or by a public official of another 
state, territory or country in whose office an executed copy thereof is on 
file. Such true copy shall be verified within sixty (60) days before it is 
filed with the secretary of state of Montana. 

(2) A verified list of the names, residences and post-office addresses 
of its trustees. 

(3) An affidavit setting forth its assumed business name, if any. 

(4) A foreign business trust shall file a verified statement in the office 
of the secretary of state of Montana as provided in the case of foreign 
corporations under section 15-1701 (1) of the Revised Codes of Montana, 
1947, and shall file, as provided for foreign corporations in section 15-1701 
(2), a copy of its articles, declaration of trust or trust agreement by which 
it was created, duly certified by said secretary of state, in the office of 
the county clerk of the county wherein its principal office or place of 
business in this state will be located. Such business trust shall also file, 
at the same time and in the same office, a certificate certifying that the 
said foreign business trust has consented to all the license laws and 
other laws of the state of Montana relative to foreign corporations and has 
consented to be sued in the courts of this state, upon all causes of action 
arising against it in this state, and that service of process may be made 
upon some person, a citizen of this state, whose principal place of business 
shall be designated in such certificate, and such service, when so made upon 
such agent, shall be valid service on the business trust. 

(b) When a business trust has complied with the filing requirements as 
provided in subsection (a) of this section, the secretary of state shall issue 
to a domestic business trust a certificate of organization, or to a foreign 
business trust a license to do business in this state, and such business trust 
may thereupon commence business. 


History: En. Sec. 4, Ch. 277, L. 1967. pealed by Sec. 143, Ch. 300, Laws of 1967, 
effective December 31, 1968. For new pro- 
Compiler’s Note visions similar to former section 15-1701 
Section 15-1701, referred to in subdi- (1), see sec. 15-22-1038. 
vision (a) (4) of this section, was re- 


15-2505. Amendments to trust instrument—filing. The articles, declara- 
tion of trust or trust agreement by which any business trust was created 
may be amended in the manner specified therein or in such manner as 1s 
valid under the law applicable to such business trust, provided that 
no such amendment shall be legally effective in this state until a copy 
thereof, certified as provided in paragraph (1), subsection (a) of section 
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15-2504, has been filed with the secretary of state of Montana, and a 
copy thereof, certified by the said secretary of state, has been filed in the 
office of the county clerk and recorder in the county where the principal 
place of business of the trust is located. 

History: En. Sec. 5, Ch. 277, L. 1967. 


15-2506. Powers—construction of instrument—binding effect of terms 
and conditions. (a) Subject to the provisions of section 15-2507, the 
powers and authority of any business trust authorized under this chapter 
to transact business in this state shall be as specified in the instrument by 
which it was created, as amended, which instrument shall be construed and 
interpreted in accordance with the law applicable to such business trust, 
provided that no business trust shall engage in any activity in this state 
which would violate the public policy of this state or engage in any business 
in this state which private corporations for profit organized under the laws 
of this state may not legally transact. 

(b) Subject to the limitations on power and authority as provided in 
subsection (a) of this section, any person dealing with a business trust 
authorized under this article to transact business in this state shall be 
bound by the terms and conditions of the instrument by which the business 
trust was created and by any amendments thereto which have been filed 
and recorded in compliance with section 15-2505. 

History: En. Sec. 6, Ch. 277, L. 1967. 


15-2507. Taxation. Any business trust created under this chapter or 
entering this state pursuant to this chapter shall pay such taxes and fees 
as are imposed by the laws, ordinances and regulations of this state, and 
any counties and municipalities thereof, on domestic and foreign corpora- 
tions, respectively, on an identical basis therewith. 

History: En. Sec. 7, Ch. 277, L. 1967. 


15-2508. Corporate laws applicable. Any business trust shall be sub- 
ject to such applicable provisions of law from time to time in effect with 
respect to domestic and foreign corporations, respectively. These shall 
include, without limitation, such applicable provisions of law as relate to the 
issuance of securities, filing of required statements and reports, service of 
process, general grants of power to act, withdrawal, right to sue and be 
sued, limitation of individual lability of shareholders, and rights to 
acquire, mortgage, sell, lease, operate and otherwise deal in or with real 
property. 

History: En. Sec. 8, Ch. 277, L. 1967. 
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Chapter 


TITLE 16 
COUNTIES 


Definitions, courses and surveys, 16-101 to 16-112. 

County boundaries, 16-201 to 16-263. 

Removal of county seats, 16-301 to 16-309. 

Location of county seats, 16-401 to 16-412. 

Creation of new counties by petition and election, 16-501 to 16-520. 

Transfer of records and actions on creation of new counties—jury lists, 16- 
601 to 16-626. 

Change of name of counties, 16-701 to 16-714. 

General powers and limitations upon counties, 16-801 to 16-812. 

te commissioners—organization—meetings—compensation, 16-901 to 
16-912. 

General powers and duties of county commissioners, 16-1001 to 16-1041. 

Special powers and duties of county commissioners, 16-1101 to 16-1181. 

Conner anEne commission (16-1201 to 16-1224 Repealed), 16-1225 to 
16-1233. 

County farm bureaus, Repealed—Section 98, Chapter 198, Laws of 1967. 

County fairs, 16-1401 to 16-1414. 

County land advisory board, 16-1501 to 16-1511. 

Rural improvement districts, 16-1601 to 16-1638. 

Weed control, 16-1701 to 16-1723. 

Claims against counties, county warrants, 16-1801 to 16-1811. 

County budget system, 16-1901 to 16-1911. 

County finance—bonds and warrants, 16-2001 to 16-2050. 

Release of lien of county seed grain loans, 16-2101 to 16-2104. 

Tax levy for road and bridge construction, Repealed—Section 12-109, Chap- 
ter 197, Laws of 1965. 

Vote necessary on proposal to raise money, 16-2301 to 16-2306. 

County officers—qualifications—general provisions, 16-2401 to 16-2431. 

Consolidation of county offices, 16-2501 to 16-2507. 

County treasurer—duties as to warrants and other county finances, 16-2601 
to 16-2626. 

Sheriff, 16-2701 to 16-2723. 

County jails, 16-2801 to 16-2823. 

County clerk, 16-2901 to 16-2926. 

Clerk of the district court, 16-3001 to 16-3006. 

County attorney, 16-3101 to 16-3105. 

County auditor, 16-3201 to 16-3212. 

County surveyor, 16-3301 to 16-3313. 

County coroner, 16-3401 to 16-3410. 

Public administrator—reference to law governing, 16-3501. 

Constable and justices of the peace, 16-3601 to 16-3606. 

Deputy county officers, 16-3701 to 16-3708. 

County charges, 16-3801 to 16-3804. 

County manager form of government, 16-3901 to 16-3923. 

Abandonment of counties, 16-4001 to 16-4023. 

County planning and zoning districts, 16-4101 to 16-4107. 

Mosquito control districts, 16-4201 to 16-4214. 

Public hospital districts, 16-4301 to 16-4313. 

Metropolitan sanitary and/or storm sewer systems, 16-4401 to 16-4418. 

County water and sewer districts, 16-4501 to 16-4534. 

Dog licensing, 16-4601 to 16-4615. 

Zoning districts, 16-4701 to 16-4710. 

County parks, 16-4801 to 16-4807. 

Interlocal co-operation, 16-4901 to 16-4904. 
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COUNTIES 


CHAPTER 1 
DEFINITIONS, COURSES AND SURVEYS 


Section 16-101. County defined. 


16-102. Courses deemed true. 

16-103. Directions deemed due. 

16-104. Meaning of terms relating to mountain or ridge. 

16-105. Meaning of terms relating to watercourse. 

16-106. Surveys to definitely establish unsettled boundaries. 

16-107. Reports to governor on disagreement of commissioners. 

16-108. Governor to determine boundary thereupon or to order new surveys. 

16-109. Approved surveys to be conclusive. 

16-110. Previous surveys validated—their force as evidence. 

16-111. Apportionment of cost of survey—provision for payment thereof. 

16-112. Collection of old taxes when county is divided or boundary altered. 
16-101. 


(4293) County defined. A county is the largest political di- 


vision of the state having corporate power. 


History: En. Sec. 4100, Pol. C. 1895; 
re-en. Sec. 2781, Rev. C. 1907; re-en. Sec. 
4293, R. C. M. 1921. Cal. Pol. C. Sec. 3901. 


Cross-Reference 


Consolidation with cities, secs. 11-3501 
to 11-3560. 


Limit of Powers 


Prerogative or its synonym sovereignty 
means the inherent power of the people; 
it must involve the general interest of 
the state at large, and though the pre- 
rogative of the state may be invoked for 
the protection of the rights of a county, 
its agent or creature, the county, in the 
absence of express authority granting it, 
does not itself possess the power of the 
sovereign. Bignell vy. Cummins, 69 M 294, 
298, 222 P 797, 36 ALR 634. 

Counties and school districts are subdi- 
visions of the state government with fixed 
powers and duties, and any act taken by 


16-102. 


the commissioners of the former or the 
trustees of the latter must be justified by 
the provisions of the statutes defining and 
limiting their powers. State ex rel. School 
Dist. No. 4 v. McGraw, 74 M 152, 155, 
240 P 812. 

Counties are subdivisions of the state 
of purely statutory creation and when 
they assume to exercise a power, author- 
ity therefor must be found in the statute 
conferring it upon them or necessarily im- 
plied from the power expressly conferred; 
and wherever a power is conferred upon 
the board of county commissioners, but 
the mode in which the authority is to be 
exercised is not indicated, it may in its 
discretion select any appropriate mode or 
course of procedure. State ex rel. Blair 
v. Kuhr, 86 M 377, 283 P 758. 


Collateral References 


Counties@~1. 
20 C.J.S. Counties § 1. 


(4294) Courses deemed true. In describing courses the words 


“north,” “south,” “east,” and “west” mean true courses, and refer to the 
true meridian unless otherwise declared. 


History: En. Sec. 4103, Pol. C. 1895; 
re-en. Sec. 2784, Rev. C. 1907; re-en. Sec. 
4294, R. C. M. 1921. Cal. Pol. C. Sec. 3903. 


16-103. 


erly,” “easterly” 


Collateral References 


Boundaries¢>6. 
11 C.J.S. Boundaries § 9. 


(4295) Directions deemed due. The words “northerly,” “south- 
and “westerly” mean due north, due south, due east, and 


due west, unless controlled by other words, or by lines, monuments, or 


natural Saks 


History: En. Sec. 4104, Pol. C. 1895; 
re-en. Sec. 2785, Rev. ©. 1907; re-en. Sec. 
4295, R. C. M. 1921. Cal. Pol. C. Sec. 3904. 


16-104. 


words: :to,” “on,” “ 


(4296) Meaning of terms relating to mountain or ridge. The 
along,” “with,” or “by” a mountain or ridge, mean sum- 


mit point, or summit line, unless biheariss expressed. 


History: En. Sec. 4105, Pol. C. 1895; 
re-en. Sec. 2786, Rev. C. 1907; re-en. Sec. 
4296, R. C. M. 1921. Cal. Pol. C. Sec. 3905. 
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16-105. (4297) Meaning of terms relating to watercourse. The words 
“to,” “by,” “along,” “with,” “in,” “up,” or “down” a creek, river, slough, 
strait, or bay mean the middle of the main channel thereof, unless other- 
wise expressed. 


History: En. Sec. 4106, Pol. C. 1895; Collateral References 
re-en. Sec. 2787, Rev. C. 1907; re-en. Sec. Boundaries©-12, 14. 
4297, R. C. M. 1921. Cal. Pol. C. Sec. 3906. 11 C.J.8. Boundaries §§ 25, 31. 


16-106. (4298) Surveys to definitely establish unsettled boundaries. 
All common boundaries and common corners of counties not adequately 
marked by natural objects or lines, or by surveys lawfully made, must be 
definitely established by surveys jointly made by the county surveyors of 
all the counties affected thereby, and approved by the boards of county com- 
missioners of such counties. 


History: En. Sec. 4150, Pol. C. 1895; Collateral References 
re-en. Sec. 2844, Rev. C. 1907; re-en. Sec. Counties¢=8. 
4298, R. C. M. 1921. Cal. Pol. C. Sec. 3969. 20 C.J.S. Counties §§ 17-19. 


16-107. (4299) Reports to governor on disagreement of commissioners. 
If the boards of county commissioners do not agree upon and finally ap- 
prove the survey, each county surveyor must make a report to the governor, 
with surveys, maps, notes, and explanations touching disputed points. 


History: En. Sec. 4151, Pol. C. 1895; 
re-en. Sec. 2845, Rev. C. 1907; re-en. Sec. 
4299, R. C. M. 1921. Cal. Pol. C. Sec. 3970. 


16-108.. (4300) Governor to determine boundary thereupon or to order 
new surveys. Upon such reports the governor must finally determine and 
establish the common boundaries and corners, if he can collate a satisfac- 
tory description therefrom. If the reports are insufficient for such pur- 
pose, he must cause surveys to be made, and when approved by him the 
surveys so made establish such common boundaries and corners. 


History: En. Sec. 4152, Pol. C. 1895; 
re-en. Sec. 2846, Rev. C. 1907; re-en. Sec. 
4300, R. C. M. 1921. Cal. Pol. C. Sec. 3971. 


16-109. (4301) Approved surveys to be conclusive. All surveys finally 
approved under the provisions of this chapter are conclusive ascertainments 
of lines and corners included therein. 


History: En. Sec. 4153, Pol. C. 1895; 
re-en. Sec. 2847, Rev. C. 1907; re-en. Sec. 
4301, R. C. M. 1921. Cal. Pol. C. Sec. 3972. 


16-110. (4302) Previous surveys validated—their force as evidence. 
All surveys and maps of boundary lines heretofore legally made and ap- 
proved are declared valid and are prima facie evidence of the establish- 
ment of such lines, except so far as they are inconsistent with the provisions 
of this code. 


History: En. Sec. 4145, Pol. C. 1895; 
re-en. Sec. 2848, Rev. C. 1907; re-en. Sec. 
4302, R. C. M. 1921. Cal. Pol. C. Sec. 3973. 


16-111. (4303) Apportionment of cost of survey—provision for payment 
thereof. The cost of making such surveys must be apportioned equally 
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among the counties interested, and the board of county commissioners must 
audit the same, and the amounts must be paid out of the general county 
fund. 


History: En. Sec. 4155, Pol. C. 1895; 
re-en. Sec. 2849, Rev. C. 1907; re-en. Sec. 
4303, R. C. M. 1921. Cal. Pol. C. Sec. 3975. 


16-112. (4804) Collection of old taxes when county is divided or bound- 
ary altered. When a county is divided or a boundary is altered, all taxes 
levied before the division was made or boundary changed must be col- 
lected by the officers of and belong to the county in which the territory 


was situated before the division or change. 


History: En. Sec. 4156, Pol. C. 1895; 
re-en. Sec. 2850, Rev. C. 1907; re-en. Sec. 
4304, R. C. M. 1921. Cal. Pol. C. Sec. 3976. 


Delinquent Taxes— Property of New 
County 


Under section 16-511, providing for the 
apportionment of property and debts be- 
tween a new and the old county or coun- 
ties out of which it is created, taxes 
upon property situated in that portion of 
the parent county or counties incorpo- 
rated in the new county which are delin- 
quent upon creation of the new one or 
were delinquent and remain unpaid for 
previous years, are collectible by and be- 
long to the new county. (See Opinion on 
Motion for Rehearing.) County of Hill v. 
County of Liberty, 62 M 15, 20, 203 P 500. 


Delinquent Taxes—Property of Parent 
County 

Delinquent taxes paid on property in- 
corporated in a new county, in the interim 
between the passing of the resolution by 
the board of commissioners of the parent 
county and the expiration of the ninety- 
day period after its filing with the sec- 
retary of state, belong to the parent and 
not to the new county. County of Hill 
v. County of Liberty, 62 M 15, 20, 203 P 
500. 


Collateral References 


Counties¢-16 (1). 
20 C.J.S. Counties § 35. 


CHAPTER 2 
COUNTY BOUNDARIES 


Section 16-201. 
16-202. 
16-203. 
16-204. 
16-205. 
16-206. 
16-207. 
16-208. 
16-209. 
16-210. 
16-211. 
16-212. 
16-213. 
16-214. 
16-215. 
16-216. 
16-217. 
16-218. 
16-219. 
16-220. 
16-221. 
16-222. 
16-223. 
16-224. 
16-225. 
16-226. 
16-227. 


Beaverhead county. 
Big Horn county. 
Blaine county. 
Broadwater county. 
Carbon county. 
Carter county. 
Cascade county. 
Chouteau county. 
Custer county. 
Daniels county. 
Dawson county. 
Deer Lodge county. 
Fallon county. 
Fergus county. 
Flathead county. 
Gallatin county. 
Garfield county. 
Glacier county. 
Golden Valley county. 
Granite county. 

Hill county. 
Jefferson county. 
Judith Basin county. 
Lake county. 

Lewis and Clark county. 
Liberty county. 
Lincoln county. 
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16-228. Madison county. 

16-229. McCone county. 

16-230. Meagher county. 

16-231. Mineral county. 

16-232. Missoula county. 

16-233. Musselshell county. 

16-234. Park county. 

16-235. Petroleum county. 

16-236. Phillips county. 

16-237. Pondera county. 

16-238. Powder River county. 

16-239. Boundary line between Carter and Powder River counties established. 
16-240. Alteration of boundaries of Carter and Powder River counties. 
16-241. Powell county. 

16-242. Prairie county. 

16-243. Ravalli county. 

16-244. Richland county. 

16-245. Roosevelt county. 

16-246. Rosebud county. 

16-247. Sanders county. 

16-248. Sheridan county. 

16-249. Silver Bow county. 

16-250. Stillwater county. 

16-251. Sweet Grass county. 

16-252. Teton county. 

16-253. Change in boundary of Teton and Chouteau. 

16-254. Toole county. 

16-255. Treasure county. 

16-256. Valley county. 

16-257. Wheatland county. 

16-258. Wibaux county. 

16-259. Yellowstone county. 

16-260. Boundary line between Yellowstone and Carbon counties established. 
16-261. Alteration of boundaries of Yellowstone and Carbon counties. 
16-262. Effect of act. 

16-263. Township and range designations. 


16-201. (4305) County boundaries. The boundaries of the several coun- 
ties of the state of Montana are hereby fixed and defined, as follows: 


Beaverhead County. Beginning at a point on the first standard parallel 
south at the northwest corner of section three (3), township six (6) south, 
range seven (7) west; thence south eighteen (18) miles to the northwest 
corner of section three (8), township nine (9) south, range seven (7), west; 
thence east six (6) miles, more or less, to the northeast corner of section 
four (4), township nine (9) south, range six (6) west; thence south six (6) 
miles more or less, to the northeast corner of section four (4), township ten 
(10) south, range six (6) west; thence east seven (7) miles, more or less, to 
the northeast corner of section three (3), township ten (10) south, range five 
(5) west; thence south six (6) miles, more or less, to the southeast corner 
of section thirty-four (34), township ten (10) south, range five (5) west; 
thence east to the northwest corner of section one (1), township eleven (11) 
south, range five (5) west; thence south six (6) miles, more or less, to the 
southeast corner of section thirty-five (85), township eleven (11) south, 
range five (5) west; thence east five (5) miles to the northeast corner of 
section three (3), township twelve (12) south, range four (4) west; thence 
south three (3) miles to the northeast corner of section twenty-two (22), 
township twelve (12) south, range four (4) west; thence east fourteen (14) 
miles, more or less, to the northeast corner of section twenty-four (24), 
township twelve (12) south, range two (2) west; thence south five (5) miles, 
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more or less, to the northeast corner of section thirteen (13), township 
thirteen (13) south, range two (2) west; thence east sixteen (16) miles, more 
or less, following section lines to the point of intersection with the boundary 
lines between Montana and Idaho at the top of the divide of the main range 
of the Rocky mountains; thence in a general westerly and northwesterly 
direction along the top of said divide following the boundary line between 
the state of Montana and the state of Idaho, where the summit of the main 
range of the Bitter Root mountains joins said continental divide; thence 
following in a general northeasterly direction along the top of said con- 
tinental divide to a point on said continental divide nearest the head of the 
main drain of Pintler creek; thence along the middle of the channel of said 
Pintler creek in a southerly direction to a point in the center of the main 
channel of the Big Hole river directly opposite to the center of the outlet 
of said Pintler creek; thence following the center of the main channel of the 
Big Hole river in an easterly and southerly direction to the point where said 
middle channel of said Big Hole river intersects the west boundary of section 
thirty-two (32), township four (4) south, range seven (7) west; thence in a 
general southeasterly direction in a straight line to the southeast corner of 
section sixteen (16), township five (5) south, range seven (7) west; thence 
south to the southeast corner of section thirty-three (33), township five (5) 
south, range seven (7) west; said corner being a monument on the first 
standard parallel south; thence east along said standard parallel to the 
northeast corner of section four (4), township six (6) south, range seven 
(7) west; being the place of beginning. The county seat is Dillon, Montana. 


History: County created Feb. 2, 1865, 
Bannack Stat., p. 529; boundaries estab- 
lished Dec. 10, 1867, L. 1867, p. 102; 
Sec. 3, Cod. Stat. 1871; territory added 
Feb. 7, 1874, L. 1874, p. 68; Sec. 325, 5th 
Div. Rev. Stat. 1879; Sec. 732, 5th Div. 
Comp. Stat. 1887; Sec. 4109, Pol. C. 1895; 
Sec. 2791, Rev. C. 1907; boundaries 
changed and part of Madison county 
added by Ch. 73, L. 1911; boundaries de- 
fined by Ch. 205, L. 1921; re-en. Sec. 4305, 


Cross-Reference 


New counties, description of bounda- 
ries included in session laws, sec. 82-2211. 


Collateral References 


Counties¢~7. 
20 C.J.S. Counties § 14. 


Rights of political division to challenge 
acts or proceedings by which its bounda- 
ries or limits are affected. 86 ALR 1367. 


R. C. M. 1921. 


16-202. (4306) Big Horn County. Beginning at a point where the town- 
ship line between townships three (3) and four (4) north, range thirty- 
four (84) east, intersects the midchannel of Big Horn river; thence west 
along said township line to the northwest corner of section six (6), town- 
ship three (8) north, range thirty-three (33) east; thence south to the 
southwest corner of section nineteen (19), township three (3) north, range 
thirty-three (33) east; thence west to the northwest corner of section 
thirty (380), township three (3) north, range thirty-two (32) east; thence 
south to the northwest corner of section six (6), township two (2) north, 
range thirty-two (32) east; thence west to the northwest corner of sec- 
tion two (2), township two (2) north, range thirty-one (31) east; thence 
south to the northwest corner of section fourteen (14), township two (2) 
north, range thirty-one (31) east; thence west to the northwest corner 
of section sixteen (16), township two (2) north, range thirty-one (31) 
east; thence south to the northwest corner of section twenty-eight (28), 
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township two (2) north, range thirty-one (31) east; thence west to the 
northwest corner of section thirty (30), township two (2) north, range 
thirty (30) east; thence south to the southwest corner of section thirty- 
one (31), township one (1) north, range thirty (30) east; thence west 
to the northwest corner of section six (6), township one (1) south, range 
thirty (30) east; thence south to the northwest corner of section six (6), 
township four (4) south, range thirty (30) east; thence west to the north- 
west corner of section six (6), township four (4) south, range twenty-nine 
(29) east; thence south to the southwest corner of section seven Gi, 
township four (4) south, range twenty-nine (29) east; thence west to the 
northeast corner of section thirteen (13), township four (4) south, range 
twenty-seven (27) east; thence south to the southeast corner of section 
twenty-four (24), township four (4) south, range twenty-seven (27) east; 
thence west to the southwest corner of section nineteen (19), township 
four (4) south, range twenty-seven (27) east; thence north to the north- 
east corner of section twenty-five (25), township four (4) south, range 
twenty-six (26) east; thence west along section lines to an intersection 
with the west boundary line of the Crow Indian reservation, in township 
four (4) south, range twenty-five (25) east; thence in a southwesterly 
direction along the boundary line of said Crow Indian reservation to the 
southwest corner of said reservation, in township seven (7) south, range 
twenty-five (25) east; thence east along the boundary line of the Crow 
Indian reservation to an intersection with the center of the channel of 
Big Horn river; thence southwesterly along the center of the channel of 
said Big Horn river to its intersection with the north boundary line of 
the state of Woyming; thence east along the north boundary line of the 
state of Wyoming to an intersection with the line between ranges forty- 
four (44), and forty-five (45) east; thence north along the line between 
ranges forty-four (44), and forty-five (45), east, to the northeast corner 
of township eight (8) south, range forty-four (44) east; thence west 
along the south boundary line of township seven (7) south, ranges forty- 
four (44), forty-three (43), forty-two (42), and forty-one (41) east, to the 
northwest corner of township seven and one-half (714) south, range 
forty-one (41) east; thence north to the northeast corner of township six 
(6) south, range forty (40) east; thence east to the southwest corner of 
township five (5) south, range forty-one (41) east; thence north to the 
northern line of the Northern Cheyenne Indian reservation, where the same 
intersects the east line of township two (2) south, range forty (40) east; 
thence west following the northern boundary line of the Northern 
Cheyenne Indian reservation to an intersection with the east line pro- 
duced of section four (4), township two (2) south, range thirty-nine (39) 
east; thence north to the northeast corner of section four (4), township 
one (1) south, range thirty-nine (39) east; thence east to the southeast 
corner of section thirty-three (33), township one (1) north, range thirty- 
nine (39) east; thence north to the northeast corner of section twenty-one 
(21), township one (1) north, range thirty-nine (39) east; thence west 
to the northwest corner of section nineteen (19), township one (1) north, 
range thirty-nine (39) east; thence north to the northeast corner of section 
one (1), township one (1) north, range thirty-eight (38) east; thence west 
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to the northwest corner of section six (6), township one (1) north, range 
thirty-eight (38) east; thence north to the northeast corner of section 
twenty-four (24), township two (2) north, range thirty-seven (387) east; 
thence west to the northwest corner of section nineteen (19), township two 
(2) north, range thirty-seven (37) east; thence north to the northeast corner 
of section one (1), township two (2) north, range thirty-six (36) east; thence 
west to the northwest corner of section six (6), township two (2) north, 
range thirty-five (35) east; thence north to the northeast corner of section 
one (1), township three (3) north, range thirty-four (34) east; thence west 
along the township line between townships three (3), and four (4) north, 
range thirty-four (34) east, to the point of beginning. The county seat is 
Hardin, Montana. 


History: County created Jan. 13, 1913, by Ch. 83, L. 1919; boundaries defined by 
by petition and election, from portions of Ch. 205, L. 1921; re-en. Sec. 4306, R. C. M. 
Yellowstone and Rosebud counties; bound- 1921. 
ary with Carbon and Yellowstone fixed 


16-203. (4307) Blaine County. Beginning at the closing corner com- 
mon to sections three (3) and four (4), township thirty-seven (37) north, 
range seventeen (17) east, which is on the international boundary line be- 
tween the United States and the Dominion of Canada; thence south on 
lines of public surveys to the southeast corner of section thirty-three (33), 
township thirty-seven (37) north, range seventeen (17) east; thence west 
along the ninth standard parallel north to the closing corner common to sec- 
tions three (8) and four (4), township thirty-six (36) north, range seven- 
teen (17) east; thence south about twenty-four (24) miles on a line divid- 
ing the east from the west half of townships thirty-three (33), thirty-four 
(34), thirty-five (35), and thirty-six (36) north, range seventeen (17) east; 
to the southeast corner of section thirty-three (83), township thirty-three 
(33) north, range seventeen (17) east; thence east on the eighth standard 
parallel north to the closing corner common to sections two (2) and three 
(3), township thirty-two (32) north, range seventeen (17) east; thence 
south about three (8) miles, following the section lines to the southwest 
corner of section fourteen (14), township thirty-two (82) north, range 
seventeen (17) east; thence east about one and one-half (114) miles to the 
quarter corner between sections thirteen (13) and twenty-four (24), town- 
ship thirty-two (82) north, range seventeen (17) east; thence south on the 
quarter section line about five (5) miles to the quarter corner between 
sections twelve (12) and thirteen (13), township thirty-one (81) north, 
range seventeen (17) east; thence west one and one-half (114) miles 
to the northwest corner of section fourteen (14), township thirty-one (31) 
north, range seventeen (17) east; thence south four (4) miles to the south- 
east corner of section thirty-four (34), township thirty-one (31) north, 
range seventeen (17) east; thence west about one (1) mile to the southwest 
corner of said section thirty-four (34); thence south about seven (7) miles 
to the southwest corner of section three (8), township twenty-nine (29) 
north, range seventeen (17) east; thence west one and one-half (114) miles 
to the quarter corner on the north boundary of section eight, township 
twenty-nine (29) north, range seventeen (17) east; thence south on the 
quarter section line about five (5) miles to the quarter corner on the south 
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boundary of section thirty-two (82), township twenty-nine (29) north, 
range seventeen (17) east; thence east about one (1) mile to the northwest 
corner of section three (3), township twenty-eight (28) north, range seven- 
teen (17) east; thence south on the section line to the southeast corner 
of section thirty-three (33), township twenty-five (25) north, range seven- 
teen (17) east; thence west on the sixth standard parallel north to the clos- 
ing corner common to sections three (3) and four (4), township twenty-four 
(24) north, range seventeen (17) east; thence south on the section line 
to the center of the main channel of the Missouri river; thence in an 
easterly direction along the middle of the main channel of the Missouri 
river to an intersection with a north and south line through the center of 
township twenty-three (23) north, range twenty-two (22) east; thence 
north about eight (8) miles through the center of townships twenty-three 
(23) and twenty-four (24) north, range twenty-two (22) east, to a point 
where said line intersects the township line between townships twenty-four 
(24) and twenty-five (25) north; thence east about three-fourths (34) of a 
mile on said township line to a point where said township line intersects 
the north and south line through the center of township twenty-five (25) 
north, range twenty-two (22) east; thence northerly along said north and 
south line through the center of township twenty-five (25) north, range 
twenty-two (22) east, about three and one-half (314) miles to a point where 
said line intersects the south boundary line, or said south boundary line 
produced, of the Fort Belknap Indian reservation; thence easterly along 
the south boundary line of said Fort Belknap Indian reservation about 
eleven and one-half (1114) miles to a point where the south boundary of 
said reservation intersects the west boundary of the Jefferson national 
forest; thence northerly about five (5) miles along said west boundary line 
of said Jefferson national forest to the northwest corner thereof; thence 
easterly about seven and one-half (744) miles along the north boundary of 
said Jefferson national forest to a point where said boundary line, or the 
said boundary line produced intersects the range line between ranges 
twenty-five (25) and twenty-six (26) east; thence northerly about thirty- 
two (32) miles observing the offsets and corrections along the line between 
ranges twenty-five (25) and twenty-six (26) east, to a point where said 
line intersects the center of the channel of Milk river; thence easterly along 
the center of the channel of Milk river about six (6) miles to a point 
where the same intersects the section line between sections twenty-seven 
(27) and twenty-eight (28), township thirty-one (31) north, range twenty- 
six (26) east; thence north about ten (10) miles along the section line 
through the center of townships thirty-one (31) and thirty-two (32) north, 
range twenty-six (26) east, to a point where said line intersects the town- 
ship line between townships thirty-two (32) and thirty-three (33) north; 
thence east about one (1) mile on said township line to a point where 
said township line intersects a north and south line through the center of 
township thirty-three (33) north, range twenty-six (26) east; thence north 
about twelve (12) miles through the center of townships thirty-three (33) 
and thirty-four (84) north, range twenty-six (26) east, to a point where said 
line intersects the township line between townships thirty-four (34) and 
thirty-five (35) north; thence east along said township line about three (3) 
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miles to a point where the same intersects the range line between ranges 
twenty-six (26) and twenty-seven (27) east; thence north about eighteen 
(18) miles along said range line observing the offsets and corrections to 
a point where said range line joins the international boundary line be- 
tween the United States and Canada; thence west along the international 
boundary line a distance of about fifty-seven (57) miles to the point of 
beginning. The county seat is Chinook, Montana. 


History: County created by petition tached by creation of Phillips county, Feb. 
and election, effective Feb. 29, 1912, from 5, 1915; boundaries defined by Ch. 205, 
portion of Chouteau county; portion de- lL. 1921; re-en. Sec. 4307, R. C. M. 1921. 


16-204. (4808) Broadwater County. Beginning at the intersection of 
the center of the channel of the Jefferson river, with the Montana prin- 
cipal meridian, and running thence down the middle of the Jefferson river 
to its mouth; thence down the middle of the Missouri river to the inter- 
section with a curve line five hundred (500) feet southeasterly from the 
main line of the Chicago, Milwaukee & St. Paul railroad, where the same 
crosses the Missouri river; thence in a general northeasterly direction 
five hundred (500) feet distant from and parallel to the center line of the 
Chicago, Milwaukee & St. Paul railroad to the west line of section nine 
(9), township four (4) north, range three (3) east; thence north along 
said west line to a point therein five hundred (500) feet distant from, 
in a northerly direction—the center line of the said Chicago, Milwaukee 
& St. Paul railroad; thence in a general northeasterly direction parallel 
to and five hundred (500) feet distant from the center line of the Chicago, 
Milwaukee & St. Paul railroad to the west line of section three (3), 
township four (4) north, range three (3) east; thence north along the 
west boundary of section three (3), to the northwest corner thereof; 
thence east along the first standard parallel north to the southwest corner 
of section thirty-four (34), township five (5) north, range three (3) east; 
thence north along the section line to the west quarter corner of section 
fifteen (15), township five (5) north, range three (3) east; thence east 
along the half section line to the east quarter corner of section thirteen 
(13), township five (5) north, range four (4) east; thence north to what 
will be, when the same is surveyed, the west quarter corner of section 
eighteen (18), township five (5) north, range five (5) east; thence east 
through what will be, when the same is surveyed, the centers of sections 
eighteen (18), seventeen (17), sixteen (16), fifteen (15), and fourteen 
(14), township five (5) north, range five (5) east to the center of the 
main channel of Sixteen Mile creek; thence in a northwesterly direction 
following the summit of the Big Belt mountains to the head of Cave Gulch; 
thence in a southwesterly direction down Cave Gulch to its intersection 
with a north and south line one (1) mile east of the Montana principal 
meridian; thence south running parallel with and one (1) mile distant 
from the Montana principal meridian to the intersection with the middle 
of the main channel of the Missouri river; thence in a southeasterly 
direction following the middle of the main channel of the Missouri river 
to an intersection with a line extending due east from the north peak of 
the mountains southeast from Helena, known as Dry Gulch mountains; 
thence running due west to an intersection with the west line of township 
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nine (9) north, range one (1) west; thence running south along the town- 
ship line to the southwest corner of township four (4) north, range one (1) 
west; thence running east along the south line of said township to the 
Montana principal meridian; thence running south along said Montana 
principal meridian to the place of beginning. The county seat is Town- 
send, Montana. 

History: County created Feb. 9, 1897; 2796, 2834, Rev. C. 1907; boundaries 
L. 1897, pp. 45-49, effective March 1, 1897; changed by Ch. 60, L. 1913; boundaries 


portion added to Lewis and Clark county, defined by Ch. 205, L. 1921; re-en. Sec. 
March 6, 1897, L. 1897, pp. 53-55; Secs. 4308, R. C. M. 1921. 


16-205. (4809) Carbon County. Beginning at that point on the Yellow- 
stone river where the west line of section twenty-one (21), township two 
(2) south, range twenty-four (24) east, intersects the said river, thence 
south along the west line of section twenty-one (21) and the west line of 
sections twenty-eight (28) and thirty-three (33), in said township to that 
point on the Clark Fork river where it is intersected by said line; thence 
in a southwesterly direction along the said Clark Fork river to that point 
thereon where it is intersected by the west line of section eight (8), town- 
ship three (3) south, range twenty-four (24) east; thence south along the 
west line of said section eight (8), and the west line of sections seven- 
teen (17), twenty (20), twenty-nine (29), and thirty-two (32) of said 
township to the southwest corner of section thirty-two (32), township 
three (3) south, range twenty-four (24) east; thence east along the south 
line of said township to the southeast corner thereof; thence south along 
the line between ranges twenty-four (24) and twenty-five (25) east to the 
southeast corner of section twenty-four (24), township four (4) south, 
range twenty-four (24) east; thence east along the north line of sections 
thirty (30) and twenty-nine (29), township four (4) south, range twenty- 
five (25) east to an intersection with the west boundary line of the Crow 
Indian reservation, township four (4) south, range twenty-five (25) east; 
thence in a southwesterly direction along the boundary line of said reser- 
vation to the southwest corner of said reservation in township seven (7) 
south, range twenty-five (25) east; thence east along the south boundary 
line of said reservation to an intersection with the center of the channel 
of the Big Horn river; thence southwesterly following the center of the 
channel of the Big Horn river to its intersection with the north boundary 
line of the state of Wyoming; thence west along the boundary line of the 
state of Wyoming to its intersection with the line between ranges fifteen 
(15) and sixteen (16) east; thence north along the lines between ranges 
fifteen (15) and sixteen (16) east to the southwest corner of township 
seven (7) south, range sixteen (16) east; thence east along the south line 
of township seven (7) south, range sixteen (16) east to a point which, 
when surveyed, will be the southeast corner of township seven (7) south, 
range sixteen (16) east; thence north along the east line of said township 
to the northeast corner thereof; thence east along the south line of town- 
ship six (6) south, range seventeen (17 ) east, to the southeast corner of 
section thirty-four (34), township six (6) south, range seventeen (17) 
east; thence north along the east line of section thirty-four (34), twenty- 
seven (27) and twenty-two (22) to the northeast corner of section twenty- 


373 


16-205 COUNTIES 


two (22), township six (6) south, range seventeen (17) east; thence east 
along the line between sections fourteen (14) and twenty-three (23), 
township six (6) south, range seventeen (17) east, to the southeast cor- 
ner of section fourteen (14), township six (6) south, range seventeen (17) 
east; thence north along the east line of sections fourteen (14) and eleven 
(11), township six (6) south, range seventeen (17) east, to the northeast 
corner of section eleven (11), township six (6) south, range seventeen 
(17) east; thence east along the south line of section one (1), township 
six (6) south, range seventeen (17) east, to the southeast corner of said 
section one (1) ; thence north along the east line of township six (6) south, 
range seventeen (17) east, to the northeast corner of section one (1); 
thence east along the first standard parallel south to the southeast corner 
of section thirty-six (36), township five (5) south, range seventeen (17) 
east; thence north along the east line of township five (5) south, range 
seventeen (17) east to the northeast corner of said section thirty-six (36), 
township five (5) south, range seventeen (17) east; thence east along the 
line between sections thirty (80) and thirty-one (81), township five (5) 
south, range eighteen (18) east, to the southeast corner of section thirty 
(30), township five (5) south, range eighteen (18) east; thence north along 
the east line of said section thirty (380) to the northeast corner thereof; 
thence east along the line between sections twenty (20) and twenty-nine 
(29), township five (5) south, range eighteen (18) east, to the southeast 
corner of said section twenty (20); thence north along the east line of 
said section twenty (20), to the northeast corner thereof; thence east 
along the line between sections sixteen (16) and twenty-one (21), town- 
ship five (5) south, range eighteen (18) east, to the southeast corner of 
said section sixteen (16); thence north along the east line of said section 
sixteen (16), township five (5) south, range eighteen (18) east, to the 
northeast corner thereof; thence east along the line between sections ten 
(10) and fifteen (15), township five (5) south, range eighteen (18) east, 
to the southeast corner of said section ten (10); thence north along the 
east line of said section ten (10), to the northeast corner thereof; thence 
east along the south line of sections two (2) and one (1), township five 
(5) south, range eighteen (18) east, to the southeast corner of said section 
one (1); thence north along the east line of said section one (1) to the 
southwest corner of section thirty-one (31), township four (4) south, range 
nineteen (19) east; thence east along the south line of said section thirty- 
one (81), township four (4) south, range nineteen (19) east, to the south- 
east corner of said section; thence north along the east line of said sec- 
tion thirty-one (31), to the northeast corner thereof; thence east along the 
south line of sections twenty-nine (29), twenty-eight (28) and twenty- 
seven (27), township four (4) south, range nineteen (19) east, to the 
southeast corner of said section twenty-seven (27); thence north along the 
east line of said section twenty-seven (27), township four (4) south, range 
nineteen (19) east, to the northeast corner thereof; thence east along the 
south line of sections twenty-three (23) and twenty-four (24), township 
four (4) south, range nineteen (19) east, to the southeast corner of said 
section twenty-four (24); thence east along the south line of section nine- 
teen (19), twenty (20), twenty-one (21), twenty-two (22), twenty-three 
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(23) and twenty-four (24), township four (4) south, range twenty (20) 
east, to the southeast corner of said section twenty-four (24); thence 
north along the east line of said township to the northeast corner thereof; 
thence east along the south line of township three (3) south, range twenty- 
one (21) east, to the southeast corner of section thirty-three (33), town- 
ship three (3) south, range twenty-one (21) east; thence north along the 
east line of section thirty-three (33), twenty-eight (28), twenty-one (21), 
sixteen (16) and nine (9), in said township and range, to an intersection 
with the center of the channel of the Yellowstone river; thence down the 
center of the channel of the Yellowstone river to the place of beginning. 
The county seat is Red Lodge, Montana. 

History: County created March 4, with Big Horn fixed by Ch. 83, L. 1919; 


1895; L. 1895, pp. 49-54, effective May 1, 
1895; Sec. 4133, Pol. C. 1895; Sec. 2831, 
Rev. C. 1907; Stillwater county created, 
including part of, March 24, 1913; bound- 
ary line between Yellowstone and Carbon 
fixed by Ch. 75, L. 1919; boundary line 


boundaries defined by Ch. 205, L. 1921; 
re-en. Sec. 4309, R. C. M. 1921. 
NOTE.—See sections 16-260 and 16- 
261, enacted by Ch. 30, Laws 1925, for 
changes in the boundary between Carbon 


county and Yellowstone county. 


16-206. (4310) Carter County. Beginning at the northwest corner of 
township four (4) north, range fifty-five (55) east, and running east along 
the north boundary line of township four (4) north, to the northwest 
corner of section three (8), township four (4) north, range fifty-eight 
(58) east; thence south along the section line between sections three (3) 
and four (4), nine (9) and ten (10), fifteen (15) and sixteen (16), twenty- 
one (21) and twenty-two (22), twenty-seven (27) and twenty-eight (28), 
thirty-three (33) and thirty-four (34), to the northwest corner of section 
three (3) township three (3) north, range fifty-eight (58) east; thence 
east along the north line of township three (3) north to the northwest 
corner of section three (3), township three (3) north, range fifty-nine 
(59) east; thence south along the section line between sections three (3) 
and four (4), nine (9) and ten (10), fifteen (15) and sixteen (16), twenty- 
one (21) and twenty-two (22), twenty-seven (27) and twenty-eight (28), 
thirty-three (33) and thirty-four (34), to the northwest corner of section 
three (3), township two (2) north, range fifty-nine (59) east; thence east 
along the north line of township two (2) north to the northwest corner of 
section three (3), township two (2) north, range sixty-one (61) east; thence 
south along the section line between sections three (3) and four (4), nine 
(9) and ten (10), fifteen (15) and sixteen (16), twenty-one (21), and 
twenty-two (22), twenty-seven (27) and twenty-eight (28), thirty-three 
(33) and thirty-four (34), to the northwest corner of section three (3), 
township one (1) north, range sixty-one (61) east; thence east along the 
north line of township one (1) north, to the intersection of the eastern 
boundary line of the state of Montana; thence south along said eastern 
boundary line to the southeast corner of the state of Montana; thence 
west along the south boundary of the state of Montana to the southwest 
eorner of township nine (9) south, range fifty-five (55) east; thence north 
along the range line between ranges fifty-four (54) and fifty-five (55), 
to the northwest corner of township six (6) south, range fifty-five (55) 
east; thence east along the north line of township six (6) south, to the 
southwest corner of township five (5) south, range fifty-five (55) east; 
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thence north along the line between ranges fifty-four (54) and fifty-five 
(55), to the northwest corner of township one (1) south, range fifty-five 
(55) east; thence east along the north line of township one (1) south to 
the southwest corner of township one (1) north, range fifty-five (55) east; 
thence north along the line between ranges fifty-four (54) and fifty-five 
(55), to the northwest corner of township four (4) north, range fifty-five 
(55) east, being the point of beginning. The county seat is Ekalaka, 
Montana. 
History: County created by Ch. 56, L. boundaries between Carter and Powder 
1917, effective Feb. 22, 1917, out of por- River counties. 
tion of Fallon county; boundaries defined NOTE.—See also sections 16-239 and 
by Ch. 205, L. 1921; re-en. Sec. 4310, R. C. 16-240 establishing the boundary line be- 
M. 1921. Ch. 45, L. 1929 amended the tween Powder River and Carter counties. 
16-207. (4311) Cascade County. Beginning at the intersection of the 
center of the channel of the Missouri river with the north line of township 
twenty-two (22) north, range six (6) east; thence running west on the line 
between townships twenty-two (22) and twenty-three (23) north, to the 
northwest corner of township twenty-two (22) north, range one (1) east; 
thence south along the Montana principal meridian to the north line of 
township twenty-one (21) north; thence west along the north line of said 
township twenty-one (21) north to the northwest corner of township twenty- 
one (21) north, range two (2) west; thence south to the middle of the 
main channel of Sun river; thence westerly up the middle of the main 
channel of the Sun river to the Helena guide meridian; thence south along 
the Helena guide meridian to its intersection with the middle of the main 
channel of Dearborn river; thence down the middle of the main channel of 
Dearborn river to the north line of section twenty-four (24), township six- 
teen (16) north, range three (3) west; thence east along the north line of 
said section twenty-four (24) to the northwest corner of section nineteen 
(19), township sixteen (16) north, range two (2) west; thence east along the 
north line of section nineteen (19), township sixteen (16) north, range 
two (2) west to the northwest corner of section twenty (20); thence south 
along the section line to the southwest corner of section twenty (20), town- 
ship sixteen (16) north, range two (2) west; thence east to the southeast 
corner of section twenty (20); thence north to the east quarter corner of 
section twenty (20); thence running east on the midsection lines to the east 
quarter corner on the east line of section twenty-four (24), township sixteen 
(16) range two (2) west; thence running south to the southwest corner of 
township fourteen (14) north, range one (1) west; thence running east to 
the southeast corner of township fourteen (14) north, range one (1) east; 
thence north to the southeast corner of township fifteen (15) north, range 
one (1) east; thence east to the southeast corner of township fifteen (15) 
north, range four (4) east; thence north to the southwest corner of town- 
ship sixteen (16) north, range five (5) east; thence east along the line divid- 
ing townships fifteen (15) and sixteen (16) north, to the summit of the 
Little Belt mountains; thence following the summit of the Little Belt 
mountains in a southeasterly direction to an intersection with a line dividing 
ranges eight (8) and nine (9) east; thence running north along said line 
to the northeast corner of township fifteen (15) north, range eight (8) 
east; thence running west to the southwest corner of township sixteen (16) 
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north, range eight (8) east; thence north along the range line between 
ranges seven (7) and eight (8) east, as corrected by the United States 
government survey thereof to the quarter (14) corner on the east boundary 
of section thirteen (13), township seventeen (17) north, range seven (7 ) 
east; thence west one-half (14) mile to the center of said section thirteen 
(13); thence north one (1) mile to the center of section twelve (12), 
township seventeen (17) north, range seven (7) east; thence west one-half 
(144) mile to the quarter (14) corner on the west boundary of said section 
twelve (12); thence north along section lines a distance of four (4) miles 
to the quarter (14) corner on the west boundary of section twenty-four (24) ; 
township eighteen (18) north, range seven (7) east; thence east a distance 
of three-fourths (34) of a mile to the northeast corner of the northwest 
quarter of the southeast quarter (NW14SE14) of said section twenty-four 
(24); thence south a distance of three-fourths (34) of a mile to the 
southwest corner of the northeast quarter of the northeast quarter 
(NEYNEY) of section twenty-five (25), township eighteen (18) north, 
range seven (7) east; thence east a distance of one-fourth (14) of a mile to 
the southeast corner of the northeast quarter of the northeast quarter (NE4 
NE4) of said section twenty-five (25); thence north along the range line 
between ranges seven (7) and eight (8) east a distance of four and 
one-fourth (414) miles, more or less, to the northwest corner of township 
eighteen (18) north, range eight (8) east; thence east along the township 
lines between townships eighteen (18) and nineteen (19) north, to the 
northeast corner of said township eighteen (18) north, range eight (8) east; 
thence north along the range line between ranges eight (8) and nine (9) 
east to the northeast corner of township nineteen (19) north, range eight 
(8) east; thence west along the township line to the northwest corner of 
said township nineteen (19) north, range eight (8) east; thence north to 
the northeast corner of township twenty (20) north, range seven (7) east; 
thence west along the fifth standard parallel north to a point in the middle 
of the main channel of Belt creek; thence in a northwesterly direction fol- 
lowing the main channel of Belt creek to the middle of the main channel 
of the Missouri river; thence along the main channel of the Missouri river 
to the place of beginning. The county seat is Great Falls, Montana. 


History: County created Sept. 12, 1887, 
Ex. L. 1887, p. 104, effective third Mon- 
day of Dec. 1887; Sec. 4122, Pol. C. 1895; 
boundaries extended March 1, 1897, L. 
1897, pp. 50-52; portion added to Lewis 
and Clark, March 6, 1897, L. 1897, pp. 53- 
55; portion of Fergus county added Feb. 
28, 1899, L. 1899, p. 41; portion of Meagh- 


16-208. 


(4312) Chouteau County. 


er county added, March 6, 1899, L. 1899, p. 
43; portion of Chouteau county added 
March 3, 1903, Ch. 51, L. 1903; Secs. 2796, 
2813, 2814, 2815, 2817, 2818, Rev. C. 1907; 


Judith Basin county created from portion 


of, Dec. 10, 1920; boundaries defined by 
Ch. 205, L. 1921; re-en. Sec. 4311, R. C. M. 
1921; amd. Sec. 1, Ch. 58, L. 1941. 


Beginning at the center of the chan- 


nel of the Missouri river opposite the mouth of Arrow creek; thence fol- 
lowing up the center of Arrow creek to an intersection with the north line 
of section fifteen (15), township nineteen (19) north, range twelve (12) 
east; thence running west along the north line of sections fifteen (15), 
sixteen (16), seventeen (17) and eighteen (18), township nineteen (19) 
north, range twelve (12) east, and the north line of sections thirteen (13), 
fourteen (14), fifteen (15). sixteen (16), seventeen (17) and eighteen (18), 
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township nineteen (19) north, range eleven (11) east, to the northwest 
corner of said section eighteen (18); thence running west along the south 
line of sections twelve (12), eleven (11), ten (10), nine (9), eight (8) 
and seven (7), township nineteen (19) north, ranges ten (10) and nine 
(9) east, to the southwest corner of section seven (7), township nineteen 
(19) north, range nine (9) east; thence running north to the northeast 
corner of township nineteen (19) north, range eight (8) east; thence run- 
ning west along the line between townships nineteen (19) and twenty 
(20) north to the southeast corner of township twenty (20) north, range 
seven (7) east; thence running north to the northeast corner of said 
township; thence west along the fifth standard parallel north, to a point 
in the middle of the main channel of Belt creek; thence in a northwest- 
erly direction following the main channel of Belt creek to the middle of 
the main channel of the Missouri river; thence along the main channel of 
the Missouri river to an intersection with the north line of township 
twenty-two (22) north, range six (6) east; thence running west along the 
line between townships twenty-two (22) and twenty-three (23) north, to 
its intersection with the Montana principal meridian; thence running north 
along the Montana principal meridian to the southwest corner of section 
nineteen (19), township twenty-six (26) north, range one (1) east; thence 
east along the section line to the southeast corner of section twenty-four 
(24), township twenty-six (26) north, range two (2) east; thence north 
along the line between ranges two (2) and three (3) east, to the north- 
west corner of township twenty-seven (27) north, range three (3) east; 
thence running east along the line between townships twenty-seven (27) 
and twenty-eight (28) north, to the southeast corner of section thirty-three 
(33), township twenty-eight (28) north, range seven (7) east; thence run- 
ning north along the line dividing the east from the west half of said 
township to the northwest corner of section three (8), township twenty- 
eight (28) north, range seven (7) east; thence running east along the line 
between townships twenty-eight (28) and twenty-nine (29) north to the 
southeast corner of township twenty-nine (29) north, range eight (8) east; 
thence running north to the northwest corner of township twenty-nine 
(29) north, range nine (9) east; thence running east on the line between 
townships twenty-nine (29) and thirty (80) north, to the northeast cor- 
ner of township twenty-nine (29) north, range fourteen (14) east; thence 
running south along the line between ranges fourteen (14) and fifteen 
(15) east, to the southwest corner of township twenty-nine (29) north, 
range fifteen (15) east; thence running east along the seventh standard 
parallel north to the northeast corner of township twenty-eight (28) north, 
range fifteen (15) east; thence running south along the east line of said 
township to the southeast corner thereof; thence running east on the line 
dividing townships twenty-seven (27) and twenty-eight (28) north to 
the northeast corner of section four (4), township twenty-seven (27) 
north, range seventeen (17) east; thence south along the line dividing 
the west from the east half of townships twenty-seven (27), twenty-six (26) 
and twenty-five (25) north, range seventeen (17) east, to the southeast 
corner of section thirty-three (33) township twenty-five (25) north, range 
seventeen (17) east; thence west on the sixth standard parallel north to 
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the closing corner common. to sections three (3) and four (4), township 
twenty-four (24) north, range seventeen (17) east; thence south on the 
line dividing the east from the west half of townships twenty-four. (24) 
and twenty-three (23) north, range seventeen (17) east to the center of 
the main channel of the Missouri river; thence in a westerly direction 
following the center of said channel to the place of beginning. The county 


seat is Fort Benton, Montana. 


History: County created Feb. 2, 1865, 
Bannack Stat., p. 531; Sec. 9, Cod. Stat. 
1871, pp. 431-2; territory added Feb. 5, 
1876, L. 1876, p. 47; Sec. 331, 5th Div. Rev. 
Stat. 1879; Sec. 738, 5th Div. Comp. Stat. 
1887; Cascade county created, including 
part of Chouteau, Sept. 12, 1887, Ex. L. 
1887, pp. 104-109; Teton created, including 
part of Chouteau, Feb. 7, 1893, L. 1893, pp. 
205-209; Secs. 4115, 4124, 4128, Pol. C. 
1895; portion added to Cascade county 
March 1, 1897, L. 1897, pp. 50-2; portion 
added to Cascade county March 3, 1903, 
L. 1903, Ch. 51; spelling of name changed 


ries of Fergus county extended, Ch. 28, L. 
1907; Secs. 2802, 2803, 2819, 2821 and 
2826, Rev. C. 1907; Hill county created, 
including part of Chouteau, Feb. 28, 1912; 
Blaine county created, including part of 
Chouteau, Feb. 29, 1912; Pondera county 
created, April 1, 1919, from part of, by 
Ch. 22, L. 1919; Liberty county created 
Feb. 11, 1920, from part of; boundaries 
defined by Ch. 205, L. 1921; boundary 
between Chouteau and Teton changed and 
portion added to Teton by Ch. 174, L. 
1921, effective March 5, 1921; re-en. Sec.. 
4312, R. C. M. 1921. 


to Chouteau by Ch. 74, L. 1903; bounda- See section 16-253. 


16-209. (4313) Custer County. Beginning at the northwest corner of 
section nineteen (19), township ten (10) north, range fifty-six (56) east; 
thence running at right angles due west along the north line of sections 
twenty-four (24), twenty-three (23), twenty-two (22), twenty-one (21), 
twenty (20), nineteen (19), township ten (10) north, range fifty-five (55) 
east, to the northwest corner of section nineteen (19), township ten (10) 
north, range fifty-five (55) east; thence running at right angles due south 
to the southwest corner of township ten (10) north, range fifty-five (55) 
east; thence running due west along the south line of township ten (10) 
north, range fifty-four (54) east to the northwest corner of township nine 
(9) north, range fifty-four (54) east; thence due south two (2) miles to 
the southeast corner of section twelve (12), township nine (9) north, range 
fifty-three (53) east; thence due west along section lines to the southwest 
corner of section seven (7), township nine (9) north, range fifty-two (52) 
east; thence due north along the lines between ranges fifty-one (51) and 
fifty-two (52), to the southeast corner of township ten (10) north, range 
fifty-one (51) east; thence due west along the north line of township nine 
(9) north, to the southwest corner of section thirty-three (33), township 
ten (10) north, range fifty (50) east; thence at right angles due north two 
(2) miles to the northeast corner of section twenty-nine (29), township 
ten (10) north, range fifty (50) east; thence at right angles due west to 
the northwest corner of section thirty (80), township ten (10) north, range 
fifty (50) east; thence along the line between ranges forty-nine (49) and 
fifty (50), to the northeast corner of township ten (10) north, range 
forty-nine (49) east; thence at right angles due west to the northwest cor- 
ner of section four (4), township ten (10) north, range forty-nine (49) 
east; thence north to the northwest corner of section four (4), township 
eleven (11) north, range forty-nine (49) east; thence west to the south- 
west: corner of township twelve (12) north, range forty-nine (49). east; 
thence north to the northwest corner of township twelve (12) north, range 
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forty-nine (49) east; thence west to the southwest corner of township 
thirteen (13) north, range forty-seven (47) east; thence north along the 
west line of township thirteen (13) north, range forty-seven (47) east, to 
the northeast corner of section twenty-five (25), township thirteen (18) 
north, range forty-six (46) east; thence west along the section line to the 
southwest corner of section nineteen (19), township thirteen (13) north, 
range forty-five (45) east; thence south to the southeast corner of town- 
ship thirteen (13) north, range forty-four (44) east; thence west to the 
northwest corner of township twelve (12) north, range forty-five (45) 
east; thence south to the southwest corner of township nine (9) north, 
range forty-five (45) east; thence west to the northwest corner of town- 
ship eight (8) north, range forty-five (45) east; thence south to the south- 
west corner of township five (5) north, range forty-five (45) east; thence 
west to the northwest corner of township four (4) north, range forty-five 
(45) east; thence south to the southwest corner of township one (1) north, 
range forty-five (45) east; thence east along the line between township 
one (1) north and one (1) south to the southeast corner of township one 
(1) north, range fifty-four (54) east; thence north to the northeast cor- 
ner of township four (4) north, range fifty-four (54) east; thence east to 
the southwest corner of section thirty-one (31), township five (5) north, 
range fifty-five (55) east; thence north along the line between ranges 
fifty-four (54) and fifty-five (55) east to the northwest corner of town- 
ship six (6) north, range fifty-five (55) east; thence west along the line 
between townships six (6) north and seven (7) north to the southwest 
corner of township seven (7) north, range fifty-five (55) east; thence north 
along the line between ranges fifty-four (54) and fifty-five (55) east, to 
the northwest corner of township eight (8) north, range fifty-five (55) east; 
thence east along the second standard parallel north to the southwest 
corner of township nine (9) north, range fifty-six (56) east; thence 
north along the line between ranges fifty-five (55) and fifty-six (56) east, 
to the place of beginning. The county seat is Miles City, Montana. 


History: County created under name 
of Big Horn, Feb. 2, 1865, Bannack Stat., 
p. 531; Dawson county created out of, 
Jan. 15, 1869, L. 1869, p. 102; Sec. 11, p. 
432, Cod. Stat. 1871; name changed to 
Custer, Feb. 16, 1877, L. 1877, p. 425; Sec. 
333, 5th Div. Rev. Stat. 1879; boundary 
changed March 8, 1883, L. 1883, p. 99; 
Yellowstone created from part of, Feb. 
26, 1883, L. 1883, pp. 119-122; Sec. 740, 
5th Div. Comp. Stat. 1887; Sec. 4117, Pol. 
C. 1895; Crow Indian reservation W. of 


Big Horn river added to Yellowstone, 
March 5, 1897, L. 1897, p. 55; Rosebud 
county created out of, Feb. 11, 1901, L. 
1901, pp. 97-101; Secs. 2805, 2809, 2840, 
Rev. C. 1907; Fallon county created out 
of, Dec. 9, 1913; Prairie county created, 
including part of, Feb. 5, 1915; part added 
to Prairie by Ch. 139, L. 1917; Powder 
River county created out of part of by 
Ch. 141, L. 1919, effective April 1, 1919; 
boundaries defined by Ch. 205, L. 1921; 
re-en. Sec. 4313, R. C. M. 1921. 


16-210. (4314) Daniels County. Commencing at the intersection of the 


range line between ranges forty-two (42) and forty-three (43) east with 
the international boundary line between the United States and the Domin- 
ion of Canada; thence east along said boundary line a distance of about 
forty-eight (48) miles to the point where the range line between ranges 
fifty (50) and fifty-one (51) east intersects said international boundary 
line; thence south on said range line between ranges fifty (50) and fifty- 
one (51) east, a distance of. about six (6) miles to the southeast corner 
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of township thirty-seven (37) north, range fifty (50) east; thence east on 
the township line between townships thirty-seven (37) and thirty-six (36) 
north, range fifty-one (51) east, a distance of one (1) mile, more or less, 
to the line between sections three (3) and four (4), township thirty-six 
(36) north, range fifty-one (51) east; thence directly south on the section 
line a distance of about eighteen (18) miles to the southeast corner of 
section thirty-three (33), township thirty-four (84) north, range fifty-one 
(51) east; thence east to the township line between townships thirty- 
three (83) and thirty-four (34) north, range fifty-one (51) east, for a dis- 
tance of three (8) miles, more or less, to the northeast corner of town- 
ship thirty-three (33) north, range fifty-one (51) east; thence south on 
the line between ranges fifty-one (51) and fifty-two (52) east a distance 
of six (6) miles to the southeast corner of township thirty-three (33) 
north, range fifty-one (51) east; thence west on the township line between 
townships thirty-two (32) and thirty-three (33), a distance of forty-eight 
(48) miles to the southwest corner of township thirty-three (33) north, 
range forty-four (44) east; thence north on the range line between ranges 
forty-three (48) and forty-four (44), a distance of eighteen (18) miles to 
the southeast corner of township thirty-six (86) north, range forty-three 
(43) east; thence west a distance of six (6) miles on the township line 
between townships thirty-five (85) and thirty-six (36) north, to the south- 
west corner of township thirty-six (36) north, range forty-three (43) east; 
thence north along the range line between ranges forty-two (42) and 
forty-three (48) east, a distance of six (6) miles, more or less, to the town- 
ship line between township thirty-six (386) and thirty-seven (37) north; 
thence east along said township line two (2) miles, more or less, to the 
southeast corner of township thirty-seven (37) north, range forty-two (42) 
east; thence north on the range line between ranges forty-two (42) and 
forty-three (43) east six miles, more or less, to the place of beginning. 
The county seat is Scobey, Montana. 


History: County created by petition ries defined by Ch. 205, L. 1921; re-en. 
and election, effective Aug. 30, 1920, from Sec. 4314, R. C. M. 1921. 
portions of Sheridan and Valley; bounda- 


16-211. (4315) Dawson County. Beginning at the point of intersection 
of the center of the channel of the Yellowstone river with a line drawn 
east and west through the center of section fifteen (15) of township eight- 
een (18) north, range fifty-seven (57) east; thence east through the 
center of said section to a point of intersection with the east line of said 
section; thence south one-half (14) mile along the east line of said section 
fifteen (15), township eighteen (18) north, range fifty-seven (57) east, to 
the southeast corner of said section; thence east one-half (144) mile along the 
south line of section fourteen (14), township eighteen (18) north, range 
fifty-seven (57) east; thence south one-half (44) mile to the center of sec- 
tion twenty-three (23) township eighteen (18) north, range fifty-seven 
(57) east; thence east one-half (14) mile to a point of intersection with 
the east line of said section twenty-three (23); thence south one-half 
(144) mile along the east line of said section twenty-three (23) to the 
southeast corner of said section twenty-three (23); thence east one-half 
(1%4) mile along the south line of section twenty-four (24), township 
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eighteen (18) north, range fifty-seven (57 ) east; thence south one-half 
(14) mile to the*center ‘of section twenty-five (25),° township eighteen 
(18) north, range fifty-seven (57) east; thence one-half (¥2) mile east to 
the east line of said section twenty-five (25); thence south one (1) mile 
along the west line of sections thirty (30) and thirty-one (31), township 
eighteen (18) north, range fifty-eight (58) east; thence east one-half (14) 
mile to the center of section thirty-one (381), township eighteen (18) north, 
range fifty-eight (58) east; thence south one (1) mile to the center of 
section six (6), township seventeen (17) north, range fifty-eight (58) east; 
thenee east one-half (14) mile to the east line of section six (6); thence 
south one-half (14) mile along the east line of said section six (6); thence 
east one-half (14) mile along the south line of section five (5), township 
seventeen (17) north, range fifty-eight (58) east; thence south one-half 
(14) mile to the center of section eight (8), township seventeen (17) 
north, range fifty-eight (58) east; thence east one-half (44) mile to the 
east line of said section eight (8); thence south two (2) miles along the 
east line of sections eight (8), seventeen (17) and twenty (20), all in 
township seventeen (17) north, range fifty-eight (58) east; thence east 
one-half (14) mile to the center of section twenty-one (21), township 
seventeen: (17) north, range fifty-eight (58) east; thence south one (1) 
and one-half (14) miles through the center of section twenty-eight (28), 
township seventeen (17) north, range fifty-eight (58) east, to the south 
line of said section twenty-eight (28); thence east one-half (142) mile along 
the south line of section twenty-eight (28), township seventeen (17) north, 
range fifty-eight (58) east to the southeast corner of said section twenty- 
eight (28); thence south one (1) mile along the east line of section 
thirty-three (33), township seventeen (17) north, range fifty-eight (58) 
east to the southeast corner of said section thirty-three (33); thence east 
and along the north line of section one (1), township sixteen (16) north, 
range fifty-eight (58) east, to the quarter corner on the north line of the 
said section one (1); thence south three (3) miles through the centers of 
sections one (1), twelve (12) and thirteen (18), all in township sixteen 
(16) north, range fifty-eight (58) east, to the south line of said section 
thirteen (13); thence east one-half (142) mile along the south line of said 
section thirteen (13), township sixteen (16) north, range fifty-eight (58) 
east, to the southeast corner of said section thirteen (13); thence south 
six and one-half (644) miles along the range line between ranges fifty- 
eight (58) and fifty-nine (59), to the quarter corner of the east line of 
section twenty-four (24), township fifteen (15) north, range fifty-eight 
(58) east; thence west one (1) mile through the center of said section 
twenty-four (24) to the west line of said section twenty-four (24); thence 
south two and one-half (244) miles along the east line of sections twenty- 
three (23), twenty-six (26) and thirty-five (35), all in township fifteen 
(15) north, range fifty-eight (58) east, to the southeast corner of said sec- 
tion thirty-five (35); thence west and along the township line one-half 
(42) mile to the quarter corner on the north line of section two (2), 
township fourteen (14) north, range fifty-eight (58) east; thence south 
one mile through the center of said section two (2) to the’south line of 
said section two (2); thence west along the south line of said section two 
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(2) one-half (4%) mile to the southwest corner of said section two (2); 
thence south one (1) mile and along the east line of section ten (10), 
township fourteen (14) north, range fifty-eight (58) east, to the south- 
east corner of said section ten (10); thence west one-half (14) mile and 
along the south line of said section ten (10), to the quarter corner on the 
south line of said section ten (10); thence south one (1) mile through the 
center of section fifteen (15), township fourteen (14) north, range fifty- 
eight (58) east, to the south line of the said section fifteen (15); thence 
west one-half (144) mile and along the south line of said section fifteen 
(15), township fourteen (14) north, range fifty-eight (58) east, to the 
southwest corner of said section fifteen (15); thence south one (1) mile 
along the west line of section twenty-two (22) of township fourteen (14) 
north, range fifty-eight (58). east, to the southeast corner of section 
twenty-one (21), township fourteen (14) north, range fifty-eight (58) 
east; thence west one-half (14) mile along the south line of said section 
twenty-one (21); thence south one-half (14) mile to the center of section 
twenty-eight (28), township fourteen (14) north, range fifty-eight (58) 
east ; thence west one-half (14) mile to the west line of section twenty-eight 
(28), township fourteen (14) north, range fifty-eight (58) east; thence 
south one-half (144) mile along the west line of said section twenty-eight 
(28), to the southwest corner of said section twenty-eight (28); thence 
west one-half (44) mile and along the north line of section thirty-two (382), 
township fourteen (14) north, range fifty-eight (58) east, to the quarter 
corner on the north line of said section thirty-two; thence south one (1). 
mile through the center of said section thirty-two (32), township four: 
teen (14) north, range fifty-eight (58) east, to the south line of said sec- 
tion thirty-two (32); thence west one-half (14) mile and along the south 
line of said section: thirty-two. (82), to. the southwest corner of said sec- 
tion thirty-two (32); thence south one (1) mile and along the east line of 
section six (6), township thirteen (18) north, range fifty-eight (58) east, 
to the southeast corner of said section six (6); thence west one (1) mile 
and along the south line of seetion six (6), to the southwest corner of the 
said section six (6); thence south one (1) mile and along the east line of 
section twelve (12), township thirteen (13) north, range fifty-seven (57) 
east, to the southeast corner of said section twelve (12); thence west one 
(1) mile and along the south line of said section twelve (12), to the south- 
west corner of said section twelve (12) ;:thence south one-half (144) mile 
and along the east line of section fourteen (14), township thirteen (13) 
north, range fifty-seven (57) east, to the quarter corner on the east line 
of the said section fourteen (14); thence west one-half (4%) mile to the 
center of the said section fourteen (14); thence south one-half (144) mile 
to a point of intersection with the south line of said section fourteen (14) ; 
thence at right angles west one (1) mile along the south line of sections 
fourteen (14) and fifteen (15), all in township thirteen (13) north, range 
fifty-seven (57) east, to the quarter corner on the south line of said sec- 
tion fifteen (15); thence south one-half (14) mile to the center of section 
twenty-two (22), township thirteen (13) north, range fifty-seven (57) east; 
thence west one-half (14) mile to a point on the west line of said section 
twenty-two (22); thence south one-half (14) mile along the west line of 
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the said section twenty-two (22), township thirteen (13) north, range 
fifty-seven (57) east, to the southwest corner of said section twenty-two 
(22) ; thence west along the south line of sections twenty-one (21), twenty 
(20) and nineteen (19), township thirteen (18) north, range fifty-seven 
(57) east, and along the north line of sections twenty-five (25), twenty- 
six (26), twenty-seven (27), twenty-eight (28), twenty-nine (29) and 
thirty (80), township thirteen (13) north, range fifty-six (56) east and 
along the north line of sections twenty-five (25), twenty-six (26), twenty- 
seven (27), twenty-eight (28), twenty-nine (29) and thirty (30), township 
thirteen (13) north, range fifty-five (55) east, and along the north line of 
sections twenty-five (25), twenty-six (26), twenty-seven (27), twenty- 
eight (28), twenty-nine (29) and thirty (30) of township thirteen (138) 
north, range fifty-four (54) east, and along the north line of sections 
twenty-five (25), twenty-six (26), twenty-seven (27) and twenty-eight 
(28) of township thirteen (18) north, range fifty-three (53) east, to the 
southwest corner of section twenty-one (21) of said township and range; 
thence north along section lines to the northeast corner of section seven- 
teen (17), township thirteen (13) north, range fifty-three (53) east; thence 
west one (1) mile to the southwest corner of section eight (8), township 
thirteen (18) north, range fifty-three (53) east; thence north one (1) 
mile to the southeast corner of section six (6), township thirteen (13) 
north, range fifty-three (53) east; thence west one (1) mile to the south- 
west corner of said section six (6); thence north one (1) mile to the north- 
east corner of township thirteen (13) north, range fifty-two (52) east; 
thence west along the north line of township thirteen (13) north to the 
southeast corner of township fourteen (14) north, range fifty-one (51) 
east; thence running north to the northeast corner of section thirteen (18) 
of said township and range; thence running west to the southwest corner 
of section seven (7), township fourteen (14) north, range fifty-one (51) 
east; thence running north along the range line between ranges fifty (50) 
and fifty-one (51) east to the northeast corner of township sixteen (16) 
north, range fifty (50) east; thence running west along the fourth stand- 
ard parallel north to the southeast corner of township seventeen (17) 
north, range forty-nine (49) east; thence north along the range line 
between ranges forty-nine (49) and fifty (50) east, to the northwest corner 
of township twenty (20) north, range fifty (50) east; thence east along 
the north line of township twenty (20) north, to the southeast corner of 
township twenty-one (21) north, range forty-nine (49) east; thence north 
along the line between ranges forty-nine (49) and fifty (50) east, to the 
northwest corner of township twenty-three (23) north, range fifty (50) 
east; thence east along the north line of township twenty-three (23) 
north, to the southeast corner of township twenty-four (24) north, range 
fifty (50) east; thence south on the line between ranges fifty (50) and 
fifty-one (51) east, to the southwest corner of township twenty-three (23) 
north, range fifty-one (51) east; thence east along the south line of town- 
ship twenty-three (23) north, ranges fifty-one (51) and fifty-two (52) east, 
to the northwest corner of township twenty-two (22) north, range fifty- 
three (53) east; thence south along the line between ranges fifty-two (52) 
and fifty-three (53) east, to the southwest corner of township twenty- 
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two (22) north, range fifty-three (53) east; thence east’ along the line 
between townships twenty-one (21) and twenty-two (22) north, to the 
northwest corner of township twenty-one (21) north, range fifty-six 
(56) east; thence south on the line between ranges fifty-five (55) and fifty- 
Six (56) east, to the southwest corner of said township twenty-one (21) 
north, range fifty-six (56) east; thence east along the line between town- 
ships twenty (20) and twenty-one (21) north, to the northwest corner of 
township twenty (20) north, range fifty-seven (57) east; thence south along 
the line between ranges fifty-six (56) and fifty-seven (57) east, to the south- 
west corner of township nineteen (19) north, range fifty-seven (57) east; 
thence east along the line between townships eighteen (18) and nineteen 
(19) north, to an intersection with the center of the channel of the Yellow- 
stone river; thence in a southwesterly direction following the center of 
the channel of the Yellowstone river to the place of beginning. The 
county seat is Glendive, Montana. 


History: County created Jan. 15, 1869, 
L. 1868-69, p. 102; Cod. Stat. 1871, Sec. 10, 
p. 432; 5th Div. Rev. Stat. 1879, Sec. 332; 
southern boundary changed March 8, 1883, 
L. 1883, p. 99; Sec. 739, 5th Div. Comp. 
Stat. 1887; Sec. 4116, Pol. C. 1895; Sec. 
2804, Rev. C. 1907; Valley county de- 
tached Feb. 6, 1893 (p. 202, L. 1893); Sec. 
4125, Pol. C. 1895; Sec. 2823, Rev. C. 1907; 
Richland county detached May 27, 1914; 


of Dawson; Prairie county created Feb. 5, 
1915, part of Dawson; boundary between 
Dawson and Rosebud changed by Ch. 36, 
L. 1917; Garfield county created by Ch. 4, 
L. 1919, effective April 1, 1919, from part 
of Dawson; McCone county created by 
Ch. 33, L. 1919, effective April 1, 1919, 
from part of Dawson; boundaries defined 
by Ch. 205, L. 1921; re-en. Sec. 4315, R. 
Cc. M. 1921. 


Wibaux county created Aug. 17, 1914, part 


16-212. (4316) Deer Lodge County. Beginning at a point where the 
line of the divide between the headwaters of Brown’s gulch and Dry Cotton- 
wood creek intersects the continental divide which is approximately the 
quarter corner on the east boundary of section twenty-three (23), town- 
ship five (5) north, range eight (8) west; running thence southwesterly 
along said divide between the headwaters of Brown’s gulch and Dry 
Cottonwood creek to an intersection with the first standard parallel north 
which is the southwest corner of section thirty-six (36), township five (5) 
north, range nine (9) west; thence running west along said standard 
parallel to the point where the same intersects the Deer Lodge guide 
meridian ; thence south to the southeast corner of township four (4) north, 
range ten (10) west; thence west to the south corner common to sections 
thirty-two (32) and thirty-three (33), township four (4) north, range ten 
(10) west; thence in a southerly and westerly direction to the top of the 
divide between Willow creek and Beef strait; thence along the top of 
said divide to the point where it intersects with the main range of the 
Rocky mountains; thence following the summit of said main range of 
the Rocky mountains as it trends in a southerly direction to the point 
where it is intersected by the divide between Bear creek and Johnson 
creek; thence following said divide in a southerly direction and continu- 
ing south to a point in the center of the channel of the Big Hole river; 
thence up along the center of the channel of the Big Hole river to the 
point where it is intersected by Pintler creek; thence up the center of the 
channel of Pintler creek to the summit of the Rocky mountains; thence 
in a northeasterly direction along the summit of the Rocky mountains to 
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the line dividing ranges thirteen (13) and fourteen: (14) west; thence 
north along said line to the northeast corner of township five’ (5) north, 
range fourteen (14) west; thence running east by township lines to the 
line dividing ranges eleven (11) and twelve (12) west; thenee north to the 
southwest corner of section eighteen (18), township six (6) north, range 
eleven (11) west; thence east following section lines to the southeast cor- 
ner of section fourteen (14), township six (6) north, range eight (8) 
west; thence north to the northeast corner of section two (2), township 
six (6) north, range eight (8) west; thence east to the summit of the main 
range of the Rocky mountains; thence in a southerly direction along the 
main range of the Rocky mountains to the place of beginning. The county 
-seat is Anaconda, Montana. . . 


History: County created Feb. 2, 1865, 
Bannack Stat., p. 529; boundaries estab- 
lished Dec. 10, 1867, L. 1867, p. 102; Sec. 
2, Cod. Stat. 1871, p. 429; boundaries 
changed Feb. 5, 1876, L. 1876, p. 46; Sec. 
324, 5th Div. Rev. Stat. 1879; Silver Bow 
created from portion of, L. 1881, p. 85; 
Sec, 731, 5th Div. Comp. Stat. 1887; bound- 
ary changed March 5, 1891, L. 1891, pp. 
224-5; Granite county created from por- 
tion of, March 2, 1893, L. 1893, pp. 212- 


added to Lewis and Clark, Feb. 28, 1899, 
LL. 1899, p. 47; portion added to Flathead, 
March 6, 1899, L. 1899, p. 47; Powell 
county created out of, Jan. 31, 1901, L. 
1901, p. 101; part of Silver Bow added to, 
Ch. 62, I. 1903, effective June 15, 1903; 
Secs. 2789, 2798, 2822, 2830, Rev. C. 1907; 
part added to Silver Bow by Ch. 21, L. 
1917, effective May 1, 1917; boundaries 
defined by Ch. 205, L. 1921; re-en. Sec. 
4316, R. C. M. 1921. 


217; Secs. 4108, 4132, Pol. C. 1895; portion 


16-213. (4317) Fallon County. Beginning at the northwest corner of 
township ten (10) north, range fifty-six (56) east; thence running south 
along the west line of townships ten (10) and nine (9) north, range fifty- 
six (56) east, to the southwest corner of section thirty-one (31), township 
nine (9) north, range fifty-six (56) east; thence west along the second 
standard parallel north to the northwest corner of section six (6), town- 
ship eight (8) north, range fifty-five (55) east; thence south along the 
west line of townships eight (8) and seven (7) north, range fifty-five 
(55) east, to the southwest corner of said township seven (7) north, range 
fifty-five (55) east; thence east along the south boundary line of town- 
ship seven (7) north, range fifty-five (55) east, to the northwest corner 
of section six (6), township six (6) north, range fifty-five (55) east; 
thence south along the west boundary line of township six (6) and five 
(5) north, range fifty-five (55) east, to the southwest corner of section 
thirty-one (31), township five (5) north, range fifty-five (55) east; thence 
running east along the north boundary line of township four (4) north, 
to the northwest corner of section three (8), township four (4) north, 
range fifty-eight (58) east; thence south along the section line between 
sections three (3) and four (4), nine (9) and ten (10), fifteen (15) and 
sixteen (16), twenty-one (21) and twenty-two (22), twenty-seven (27) 
and twenty-eight (28), thirty-three (33) and thirty-four (34), to the north- 
west corner of section three (3), township three (3) north, range fifty- 
eight (58) east; thence east along the north line of township three (3) 
north, to the northwest corner of section three (3), township three (3) 
north, range fifty-nine (59) east; thence south along the section line 
between sections three (8) and four (4), nine (9) and ten (10), fifteen 
(15) and sixteen (16), twenty-one (21) and twenty-two (22), twenty- 
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seven (27) and twenty-eight (28), thirty-three (33) and thirty-four (34), 
to the northwest corner of section three (3), township two (2) north, 
range fifty-nine (59) east; thence east along the north line of township 
two (2) north to the northwest corner of section three (3), township 
two (2) north, range sixty-one (61) east; thence south along the section 
line between sections three (3) and four (4), nine (9) and ten (10), fifteen 
(15) and sixteen (16), twenty-one (21) and twenty-two (22), twenty- 
seven (27) and twenty-eight (28), thirty-three (33) and thirty-four (34), 
to the northwest corner of section three (3), township one (1) north, 
range sixty-one (61) east; thence east along the north line of township 
one (1) north to the intersection of the eastern boundary line of the state 
of Montana; thence running north along the boundary line between Mon- 
tana and North Dakota to an intersection with the south line of section 
four (4), township ten (10) north, range sixty-one (61) east; thence west 
along section lines to the southwest corner of section six (6), township 
ten (10) north, range fifty-nine (59) east; thence north along the line 
between ranges fifty-eight (58) and fifty-nine (59) east to the southwest 
corner of section thirty (30), township eleven (11) north, range fifty-nine 
(59) east; thence west three (38) miles to the southwest corner of section 
twenty-seven (27), township eleven (11) north, range fifty-eight (58) east; 
thence north along the west line of said section twenty-seven (27) to the 
northwest corner thereof; thence west nine (9) miles along section lines 
to the southwest corner of section nineteen (19), township eleven (11) 
north, range fifty-seven (57) east; thence south to the southeast corner of 
township eleven (11) north, range fifty-six (56) east; thence west along 
the south line of township eleven (11) north, to the northwest corner of 
township ten (10) north, range fifty-six (56) east, being the place of 
beginning. The county seat is Baker, Montana. 


History: County created by petition Feb. 5, 1915; Carter county created from 
and election, effective Dec. 9, 1913, from portion of, Ch. 56, L. 1917; boundaries de- 
portion of Custer county; Wibaux county fined by Ch. 205, L. 1921; re-en. Sec. 4317, 
created from portion of, Aug. 7, 1914; R. C. M. 1921. 

Prairie county created from portion of, 


16-214. (4318) Fergus County. Beginning at a point where the range 
line between ranges 26 and 27 east intersect with the middle of the main 
channel of the Missouri river running south along said range line to the 
southwest corner of township 21 north of range 27 east; thence along 
the township line between townships 20 and 21 north to the northeast 
eorner of section 6 in township 20 north of range 27 east; thence south 
approximately 15 miles to the southeast corner of section 18 in township 18 
north of range 27 east; thence west to the southwest corner of said section 
in said township and range approximately 1 mile; thence south approxi- 
mately 14 mile to the quarter corner on the east line of section 24 in town- 
ship 18 north of range 26 east; thence west along the median line a distance 
of approximately 12 miles to the quarter corner on the west side of section 
19 in township 18 north of range 25 east; thence south approximately 2% 
miles to the southwest corner of township 18 north of range 25 east; thence 
west to the northwest corner of township 17 north of range 24 aye thence 
south to southwest corner of said township and range; thence west to the 
northwest corner of township 16 north of range 24 east; thence south to 
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the southwest corner of said township and range; thence east to the south- 
east corner of said township and range; thence south to the southwest 
corner of township 13 north of range 25 east of the Montana principal 
meridian; thence west to the northwest corner of township 12 north of 
range 25 east; thence south to the southwest corner of township 12 north 
of range 25 east; thence west along the township line between townships 11 
and 12 north to the line between ranges 18 and 19 east; thence south along 
said range line to the northeast corner of section twenty-five (25), township 
eleven (11) north, range eighteen (18) east; thence west along the north 
line of sections twenty-five (25), twenty-six (26), twenty-seven (27), twenty- 
eight (28), twenty-nine (29) and thirty (30), township eleven (11) north, 
ranges eighteen (18) and seventeen (17) and sixteen (16) east, to the 
southeast corner of section nineteen (19), township eleven (11) north, range 
sixteen (16) east; thence north along the east boundary of sections nineteen 
(19), eighteen (18), seven (7) and six (6) in said township eleven (11) 
north of range sixteen (16) east, to the northeast corner of the southeast 
quarter of section six (6) in said township eleven (11) north of range 
sixteen (16) east; thence west to the northwest corner of said southeast 
quarter of section six (6), in said township and range; thence north to 
the southwest corner of the southeast quarter of section nineteen (19), in 
township twelve (12) north, range sixteen (16) east; thence west to the 
southeast corner of section twenty-three (23), township twelve (12) north, 
range fifteen (15) east; thence north to the northeast corner of said section 
twenty-three (23) township twelve (12) north, range fifteen (15) east; 
thence west to the southeast corner of the southwest quarter of section 
fourteen (14), township twelve (12) north, range fifteen (15) east; thence 
north to the northeast corner of said southwest quarter of section fourteen 
(14), township twelve (12) north, range fifteen (15) east; thence west to 
the southeast corner of the northeast quarter of section sixteen (16), 
township twelve (12) north, range fifteen (15) east; thence north to the 
northeast corner of section sixteen (16) in township twelve (12) north, 
range fifteen (15) east; thence west to the southeast corner of the south- 
west quarter of the southeast quarter of section nine (9) in township 
twelve (12) north, range fifteen (15) east, thence north to the northeast 
corner of the northwest quarter of the southeast quarter of section four 
(4), township twelve (12) north, range fifteen (15) east, thence east to the 
southeast corner of the southeast quarter of the northwest quarter of 
section two (2), township twelve (12) north, range fifteen (15) east; thence 
north to the boundary line between townships twelve (12) and thirteen 
(13) north; thence east along said boundary line between townships twelve 
(12) and thirteen (13) north to the southeast corner of section thirty-four 
(34), township thirteen (18) north, range fifteen (15) east; thence north 
to the northeast corner of section twenty-seven (27), township thirteen 
(13) north, range fifteen (15) east; thence east to the southeast corner 
of the southwest quarter of the southwest quarter of section twenty-three 
(23), township thirteen (18) north, range fifteen (15) east; thence north 
to the northeast corner of the northwest quarter of the northwest quarter 
of section twenty-three (23), township thirteen (18) north, range fifteen 
(15) east; thence east to the southeast corner of section fourteen (14), 
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township thirteen (13) north, range fifteen (15) east; thence north to 
the northeast corner of said section fourteen (14), township thirteen (18) 
north, range fifteen (15) east; thence east to the boundary line between 
ranges fifteen (15) and sixteen (16) east, thence north along said boundary 
line to the northeast corner of township sixteen (16) north, range fifteen 
(15) east; thence west to the southeast corner of township seventeen (17) 
north, range fourteen (14) east; thence north to the northeast corner of 
section twenty-four (24), township seventeen (17) north, range fourteen 
(14) east; thence west to the northwest corner of section nineteen (19), 
township seventeen (17) north, range fourteen (14) east; thence north to 
the northeast corner of township seventeen (17) north, range thirteen (13) 
east; thence west to the southeast corner of township eighteen (18) north, 
range twelve (12) east; thence north to the northeast corner of township 
eighteen (18) north, range twelve (12) east, thence west to the southeast 
corner of section thirty-two (32), in township nineteen (19) north, range 
twelve (12) east; thence north along the east boundary line of sections 
thirty-two (82), twenty-nine (29), twenty (20), and seventeen (17), all 
in township nineteen (19) north, range twelve (12) east to the northeast 
corner of section seventeen (17), in township nineteen (19) north, range 
twelve (12) east; thence east along the section lines to a point at the 
middle of Arrow creek; thence in a northeasterly direction down the middle 
of Arrow creek to a point in the center of the main channel of the Mis- 
sourl river opposite the mouth of Arrow creek; thence down the middle 
of the main channel of the Missouri river to the point of beginning. The 
county seat is Lewistown, Montana. 


History: County created March 12, 
1885, L. 1885, p. 78, effective Dec. 1, 1886; 
5th Div. Comp. Stat. 1887, Sec. 743; Cas- 
cade county detached Sept. 12, 1887, Ex. 
L. 1887, p. 104; Sec. 4120, Pol. C. 1895; 
portion added to Cascade, March 1, 1897, 
L. 1897, p. 50; also portion added to Cas- 
cade, Feb. 28, 1899, L. 1899, p. 41; bounda- 
ries extended Feb. 21, 1907, Ch. 28, L. 
1907; Sec. 2811, Rev. C. 1907; Musselshell 
county created from portion of Fergus, 
Ch. 25, L. 1911, effective March 1, 1911; 
Judith Basin county created Dec. 10, 1920, 
from portion of Fergus; boundaries de- 
fined by Ch. 205, L. 1921; re-en. Sec. 4318, 
R. C..M. 1921; amd. Sec..1, Ch. 93, L. 
1925; amd. Sec. 1, Ch. 173, L. 1951. 


16-215. (4319) 


NOTE.—Amendment of this section by 
Ch. 93, Laws 1925, held unconstitutional 
in State ex rel. Foot v. Burr, 73 M 586, 
238 P 585, in so far as it assumed to 
include within the boundaries of Fergus 
eounty the entire territory embraced in 
Petroleum county. 


Judicial Notice 


In determining venue in case in which 
rancher was convicted of receiving stolen 
goods, court could take judicial notice of 
boundaries of Fergus county as_ estab- 
lished by law. State v. Peters, 146 M 188, 
405 P 2d 642. 


Flathead County. Commencing on the forty-ninth 


(49th) parallel of latitude at a point where the same is intersected by the 
summit of the main range of the Rocky mountains; thence in a southerly di- 
rection following the summit of said mountain range to an intersection with 
the south line of the north tier of sections of township twenty-one (21) 
north; thence running westerly along said line to the corner common to 
sections five (5), six (6), seven (7) and eight (8), township twenty-one 
(21) north, range twenty-three (23) west; thence running north ten (10) 
miles along the section line situated one (1) mile east of the line dividing 
range twenty-three (23) west and range twenty-four (24) west to the 
southeast corner of section eighteen (18), township twenty-three (23) 
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north, range twenty-three (28) west; thence running west along the sec- 
tion line one (1) mile to the southwest corner of said section eighteen (18) ; 
thence running north on the range line to the sixth standard parallel 
north; thence west and along said parallel to the southeast corner of sec- 
tion thirty-one (31), township twenty-five (25) north, range twenty-six (26) 
west; thence north along said section line to the southeast corner of section 
eighteen (18), township twenty-six (26) north, range twenty-six (26) west; 
thence west one (1) mile to the southwest corner of said section eighteen 
(18); thence north to the northeast corner of township twenty-seven (27) 
north, range twenty-seven (27) west; thence west to the southwest corner 
of section thirty-four (34), township twenty-eight (28) north, range twenty- 
seven (27) west; thence north to the northwest corner of section three (3) 
in township twenty-eight (28) north, range twenty-seven (27) west; thence 
east to the southeast corner of township twenty-nine (29) north, range 
twenty-six (26) west; thence north along the Horse Plains guide meridian 
to the northeast corner of township thirty-two (32) north, range twenty-six 
(26) west; thence west to the southeast corner of township thirty-three 
(33) north, range twenty-six (26) west; thence north along the Horse 
Plains guide meridian to the northeast corner of township thirty-three (33) 
north, range twenty-six (26) west; thence east about twelve (12) miles 
to the summit of the watershed dividing the Stillwater river and White 
Fish ereek; thence in a northwesterly direction along said watershed to its 
intersection with the forty-ninth parallel of latitude; thence east along 
said parallel to the place of beginning. The county seat is Kalispell, Montana. 


History: County created by act of Judicial Notice of Boundaries 


Feb. 6, 1893, L. 1893, p. 198, effective 
March 1, 1893; Sec. 4123, Pol. C. 1895; 
Sec. 2820, Rev. C. 1907; portion of Deer 
Lodge county added by act of March 6, 
1899, L. 1899, p. 47; Sec. 2822, Rev. C. 


The courts of the state will take ju- 
dicial ‘notice of the boundaries of the 
various counties as established and defined 
by the codes. State v. Williams, 122 M 
279, 202 P-2d 245, 246. 


1907; Lincoln county detached by Ch. 133, 
L. 1909; boundaries changed by Ch. 42, L. 
1913; boundaries defined by Ch. 205, L. 
1921; re-en. Sec. 4319, R. C. M. 1921. 


16-216. (4320) Gallatin County. Beginning at the intersection of the 
continental divide, the same being the boundary line between the state of 
Montana and the state of Idaho, with what will be when it is surveyed, 
a line two (2) miles east of the west line of township thirteen (13) south, 
range three (3) east; thence northerly along said line to the southwest 
corner of section thirty-three (33), township nine (9) south, range three 
(3) east; thence north along the section line to the northwest corner of 
section four (4), township eight (8) south, range three (3) east; thence 
along what will be when surveyed, the west line of sections thirty-three 
(33), twenty-eight (28); twenty-one (21), sixteen (16), nine (9) and 
four (4), township seven (7) south, range three (3) east, to the southwest 
corner of section thirty-three (33), township six (6) south, range three (3) 
east ; thence north along the section lines to the northwest corner of section 
nine (9), township six (6) south, range three (3) east; thence north to 
what will be when surveyed, the northwest corner of section four (4), town- 
ship six (6) south, range three (3) east; thence east along the first standard 
parallel south to what will be, when surveyed, the southwest corner of 
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section thirty-four (34), township five (5) south, range three (3) east ; 
thence north along what will be, when surveyed, the west line of sections 
thirty-four (34), twenty-seven (27), twenty-two (22), fifteen (15), ten (10) 
and three (3), to the northwest corner of section three (3), township five 
(9) south, range three (3) east; thence north along the section line to 
the southwest corner of section twenty-two (22), township two (2) south, 
range three (3) east; thence west along the section line to the southwest 
corner of section nineteen (19), township two (2) south, range two (2) 
east; thence north to the southeast corner of section thirteen (13); thence 
west to the southwest corner of section thirteen (13); thence north to the 
northwest corner of section thirteen (13); thence west to the southwest 
corner of section eleven (11); thence north to the northwest corner of sec- 
tion eleven (11) ; thence west to the southwest corner of section three (3); 
thence north to the northwest corner of section three (3), all in township 
two (2) south, range one (1) east; thence west to the southwest corner of 
section thirty-three (33); thence north to the northwest corner of section 
thirty-three (33); thence west to the southwest corner of section twenty- 
nine (29) ; thence north to the northwest corner of section twenty-nine (29) ; 
thence west to the southwest corner of section nineteen (19); thence north 
to the northwest corner of section nineteen (19), all in township one (1) 
south, range one (1) east; thence west along the section line to the southwest 
corner of section fifteen (15); thence north along the section line to the 
northwest corner of section ten (10); thence west along the section line to 
the southwest corner of section five (5); thence north to the northwest 
corner of section five (5); thence west along the north line of section six 
(6) to the northwest corner thereof, all in township one (1) south, range 
one (1) west; thence west along the south line of section thirty-six (36), 
township one (1) north, range two (2) west, to the southwest corner 
thereof; thence north along the west line of said section thirty-six (36) to 
a point in the center of the main channel of Jefferson river; thence down 
the middle of the Jefferson river to its mouth; thence down the middle 
of the Missouri river to the intersection with a curve line 500 feet south- 
easterly from the main line of the Chicago, Milwaukee and St. Paul rail- 
road where the same crosses the Missouri river; thence in a general 
northeasterly direction 500 feet distant from and parallel to the center line 
of the Chicago, Milwaukee and St. Paul railroad to the west line of sec- 
tion nine (9), township four (4) north, range three (3) east; thence 
north along said west line to a point therein 500 feet distant from, in a 
northerly direction, the center line of the said Chicago, Milwaukee and 
St. Paul railroad; thence in a general northeasterly direction parallel to 
and 500 feet distant from the center line of the Chicago, Milwaukee and 
St. Paul railroad to the west line of section three (3) township four (4) 
north,. range three (3) east; thence north along the west boundary of 
section three (8) to the northwest corner thereof; thence east along the 
first standard parallel north to the southwest corner of section thirty- 
four (384), township five (5) north, range three (3) east; thence north 
along the section line to the west quarter corner of section fifteen (15), 
township five (5) north, range three (3) east; thence east along the half 
section line to the east quarter corner of section thirteen (13), township 
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five (5) north, range four (4) east; thence north to what will be, when the 
same is surveyed, the west quarter corner of section eighteen (18), town- 
ship five (5) north, range five (5) east; thence east through what will 
be, when the same is surveyed, the centers of sections eighteen (18), 
seventeen (17), sixteen (16), fifteen (15), fourteen (14) and thirteen (138), 
township five (5) north, range five (5) east, to the west quarter corner of 
section eighteen (18), township five (5) north, range six (6) east; thence 
east along the half section line to the east quarter corner of section 
thirteen (13), township five (5) north, range seven (7) east; thence south 
along the township line to the southeast corner of township five (5) north, 
range seven (7) east; thence west along the first standard parallel north 
to the northeast corner of township four (4) north, range seven (7) east ; 
thence south along the township line to the southeast corner of township 
one (1) north, range seven (7) east; thence west along the base line to 
the northeast corner of township one (1) south, range seven (7) east; thence 
south along the township line to the east quarter corner of section twelve 
(12), township three (3) south, range seven (7) east; thence west through 
the center of sections twelve (12), eleven (11), and ten (10), to the east 
quarter corner of section (9); thence south along the section line to the 
southeast corner of section thirty-three (33), township three (3) south, 
range seven (7) east; thence west to the southeast corner of township 
three (3) south, range six (6) east; thence south to what will be, when the 
Same is surveyed, the southwest corner of township five (5) south, range 
seven (7) east; thence west to what will be, when the same is surveyed, the 
northwest corner of township six (6) south, range six (6) east; thence south 
along what will be the township line, when the same is surveyed, to the 
north boundary of the Yellowstone national park; thence west along the 
said north boundary to the northwest corner of the Yellowstone national 
park; thence south along the west boundary of the Yellowstone national 
park to its intersection with the continental divide, the same being the 
boundary line between the state of Montana and the state of Idaho; thence 
northwesterly along said continental divide to the point of beginning. The 
county seat is Bozeman, Montana. 


History: County created Feb. 2, 1865, 
Bannack Stat., p. 530; Meagher county 
created out of, Nov. 16, 1867, L. 1867, p. 
99; Sec. 8, Cod. Stat. 1871, p. 431; N. 
boundary changed, Feb. 18, 1874, p. 67; 
Sec. 330, 5th Div. Rev. Stat. 1879; bounda- 


ries extended Feb. 14, 1881, L. 1881, p.. 


124; Yellowstone county created out of 
part of, Feb. 25, 1883, L. 1883, pp. 119- 
122; Sec. 737, 5th Div. Comp. Stat. 1887; 


Park county created out of, Feb. 23, 1887, 
Comp. Stat. 1887, p. 1238; Sec. 4114, Pol. 
C. 1895; Sec. 2801, Rev. C. 1907; bounda- 
ries established, Ch. 60, L. 1913; bounda- 
ries defined by Ch. 205, L. 1921; re-en. 
Sec. 4320, R. C. M. 1921. 


References 


Yellowstone Park Transp. Co. v. Gal- 
latin County, 27 F 2d 410. 


16-217. (4321) Garfield County. Beginning at the point of intersection 


of the middle of the Missouri river with the north line of township 
twenty-five (25) north, range forty-one (41) east; thence running east 
along the north line of said township to the northeast corner thereof ; 
thence due south along the range line between ranges forty-one (41) and 
forty-two (42) east, to the southeast corner of township twenty-five (25) 
north, range forty-one (41) east; thence east along the north line of 
township twenty-four (24) north, range forty-two (42) east, to the north- 
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east corner thereof; thence south along the range line between ranges 
forty-two (42) and forty-three (43) east and said range line extended to 
the point of intersection of said range line extended, with the north line 
of township twenty (20) north, the same being the southeast corner of 
unsurveyed township twenty-one (21) north, range forty-two (42) east; 
thence west along the north line, extended, of township twenty (20) north, 
to the point of intersection of said extended north line with the range 
line between ranges forty-two (42) and forty-three (48) east, extended, 
the same being the northeast corner of unsurveyed township twenty (20) 
north, range forty-two (42) east; thence due south along the range line 
between ranges forty-two (42) and forty-three (43) east, to the southeast 
corner of township nineteen (19) north, range forty-two (42) east; thence 
due east along the north line of township eighteen (18) north, range 
forty-three (48) east, to the northeast corner of township eighteen (18) 
north, range forty-three (43) east; thence due south along the range line 
between ranges forty-three (438) and forty-four (44) east, to the south- 
east corner of township seventeen (17) north, range forty-three (48) 
east; thence due east along the north line of township sixteen (16) north, 
range forty-four (44) east, to the northeast corner of township sixteen 
(16) north, range forty-four (44) east; thence due south along the range 
line between ranges forty-four (44) and forty-five (45) east, to the north- 
east corner of section thirty-six (36), township thirteen (13) north, range 
forty-four (44) east; the same being one (1) mile north of the third stand- 
ard parallel north; thence west following the north line of sections thirty- 
six (36), thirty-five (35), thirty-four (34), thirty-three (33), thirty-two 
(32), and thirty-one (31), township thirteen (13) north, range forty-four 
(44) east, and the north line of sections thirty-six (36), thirty-five (35), 
thirty-four (34), thirty-three (33), thirty-two (32), and thirty-one (31), 
township thirteen (18) north, range forty-three (43) east, and the north 
line of sections thirty-six (36), thirty-five (35), thirty-four (34), thirty- 
three (33), thirty-two (32), and thirty-one (31), township thirteen (13) 
north, range forty-two (42) east, and the north line of sections thirty-six 
(36), thirty-five (35), thirty-four (34), thirty-three (33), thirty-two (32), 
and thirty-one (31), township thirteen (13) north, range forty-one (41) east, 
and the north line of sections thirty-six (36), thirty-five (35), thirty-four 
(34), thirty-three (33), thirty-two (32), and thirty-one (31), township 
thirteen (13) north, range forty (40) east; thence north for a distance of 
one (1) mile to the northeast corner of section twenty-five (25), township 
thirteen (13) north, range thirty-nine (39) east, the same being two miles 
north of the third standard parallel; thence west on the north line of 
sections twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight 
(28), twenty-nine (29), and thirty (30), township thirteen (13) north, 
range thirty-nine (39) east, and the north line of sections twenty-five (25), 
twenty-six (26), twenty-seven (27), twenty-eight (28), twenty-nine (29), 
and thirty (30), township thirteen (13) north, range thirty-eight (88) east, 
and the north line of sections twenty-five (25), twenty-six (26), twenty- 
seven (27), twenty-eight (28), twenty-nine (29), and thirty (30), township 
thirteen (13) north, range thirty-seven (37) east, and the north line of sec- 
tions twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight 
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(28), twenty-nine (29), and thirty (30), township thirteen (13) north, 
range thirty-six (36) east, and the north line of seetions twenty-five (25), 
twenty-six (26), twenty-seven (27), twenty-eight (28), twenty-nine (29), 
and thirty (30), township thirteen (13) north, range thirty-five (35) east, 
and the north line of sections twenty-five (25), twenty-six (26), twenty- 
seven (27), twenty-eight (28), twenty-nine (29), and thirty (30), township 
thirteen (13) north, range thirty-four (34) east; thence south to the north- 
east corner of section thirty-six (36), township thirteen (13) north, range 
thirty-three (83) east, the same being one (1) mile north of the third 
standard parallel; then west, following the north line of sections thirty- 
six (36), thirty-five (85), thirty-four (34), thirty-three (33), thirty-two 
(32), and thirty-one (31), township thirteen (13) north, range thirty-three 
(33) east, and the north line of sections thirty-six (36), thirty-five (35), 
thirty-four (34), thirty-three (33), thirty-two (32), and thirty-one (31), 
township thirteen (13) north, range thirty-two (82) east, and the north line 
of sections thirty-six (36), thirty-five (85), thirty-four (34), thirty-three 
(33), thirty-two (32), and thirty-one (31), township thirteen (13) north, 
range thirty-one (31) east, and the north line of sections thirty-six (386), 
thirty-five (35), and thirty-four (34), township thirteen (18) north, range 
thirty (30) east, or to a point in the center of the channel of the Mussel- 
shell river, where said section line intersects said river, the same being 
a point one (1) mile north of the third standard parallel; thence following 
the center of the channel of the Musselshell river in a northerly direction to 
its confluence with the Missouri river; thence running in a northeasterly 
direction following the center of the channel of the Missouri river to the 
place of beginning. The county seat is Jordan, Montana. 


History: County created by Ch. 4, L. county; boundaries defined by Ch. 205, L. 
1919, effective April 1, 1919, from Dawson 1921; re-en. Sec. 4321, R. C. M. 1921. 


16-218. (43822) Glacier County. Beginning at the point where the in- 
ternational boundary between the United States and Canada intersects the 
range line between ranges four (4) and five. (5) west; thence west, fol- 
lowing said international boundary to its intersection with the summit 
of the main range of the Rocky mountains; thence meandering in a 
southeasterly direction and following the summit of the main range of the 
Rocky mountains to a point which intersects the township line common to 
townships twenty-nine (29) and thirty (380) north; thence in an easterly 
direction on the township line common to townships twenty-nine (29) 
and thirty (30) north, to the southeast corner of section thirty-six (36), 
township thirty (30) north, range eight (8) west; thence in a northerly 
direction on the township line between ranges seven (7) and eight (8) 
west, to the northeast corner of section one (1), township thirty-one (31) 
north, range eight (8) west; thence in an easterly direction on the town- 
ship line between townships thirty-one (31) and thirty-two (32), to a 
point where said township line intersects with the Marias river; thence, 
following on down the center of the channel of the Marias river to its 
intersection with the line between ranges four (4) and five (5) west, 
thence north following the line between ranges four (4) and five (5) 
west, to the point of beginning. The county seat is Cut Bank, Montana. 
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' History:...County created.by Ch. 21, L.. .by Ch. 205, L. 1921; re-en. Sec. 4322, R..C. 
1919, effective April 1, 1919, from por- M. 1921, erie: | 
tions of Teton county; boundaries defined 


16-219. (4323) Golden Valley County. Beginning at the northeast 
corner of section one (1), in township eleven (11) north, of range twenty- 
one (21) east, thence south nine (9) miles to the southeast corner of 
section thirteen (13), in township ten (10) north, range twenty-one (21) 
east; thence east one (1) mile to the northeast corner of section nineteen 
(19), in township ten (10) north, range twenty-two (22) east; thence south 
three (8) miles to the southeast corner of section thirty-one (31), in town- 
ship ten (10) north, range twenty-two (22) east; thence east four (4) 
miles to the northeast corner of section two (2), township nine (9) north, 
range twenty-two (22) east; thence south six (6) miles to the southeast 
corner of section thirty-five (35), in township nine (9) north, range twenty- 
two (22) east; thence east along the township line about one (1) mile and 
twelve (12) chains to the northeast corner of section six (6), township 
eight (8) north, range twenty-three (23) east; thence south to the southeast 
corner of section seven (7), in township eight (8) north, of range 
twenty-three (23) east; thence east one (1) mile to the northeast corner 
of section seventeen (17), township eight (8) north, range twenty-three (23) 
east; thence south six (6) miles to the southeast corner of section eight 
(8), in township seven (7) north, range twenty-three (23) east; thence 
east one (1) mile to the northeast corner of section sixteen (16), in 
township seven (7) north, range twenty-three (23) east; thence south one 
(1) mile to the southeast corner of section sixteen (16), in township seven 
(7) north, range twenty-three (23) east; thence east one-half (44) mile to 
the north quarter (14) corner of section twenty-two (22), township seven 
(7) north, range twenty-three (23) east; thence south two (2) miles to 
the south quarter (14) corner of section twenty-seven (27), township seven 
(7) north, range twenty-three (23) east; thence east one-half (44) mile to 
the northeast corner of section thirty-four (34), township seven (7) 
north, range twenty-three (23) east; thence south one (1) mile to the 
southeast corner of section thirty-four (84), township seven (7) north, 
range twenty-three (23) east; thence east one (1) mile to the northeast 
corner of section two (2), in township six (6) north, range twenty-three 
(23) east; thence south two (2) miles to the southeast corner of section 
eleven (11), in township six (6) north, range twenty-three (23) east; thence 
east one (1) mile to the northeast corner of section thirteen (13), township 
six (6) north, range twenty-three (23) east; thence south ten (10) miles 
to the southeast corner of section thirty-six (86), township five (5) north, 
range twenty-three (23) east; thence west along the first standard parallel 
north thirty (30) miles to the southwest corner of section thirty-one (31), 
township five (5) north, range nineteen (19) east; thence west to the north- 
east corner of section one (1) township four (4) north, range eighteen 
(18) east; thence south six (6) miles along the range line between ranges 
‘eighteen (18) and nineteen (19) east, to the southeast corner of section 
thirty-six (36), township four (4) north, of range eighteen (18) east; thence 
west nine (9) miles to the southwest corner of section thirty-four (34), 
township four (4) north, range seventeen (17) east; thence north six (6) 
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miles to the southwest -corner of section thirty-four (34), township five (5) 
north, range seventeen (17) east; thence west three (3) miles to the 
southwest corner of section thirty-one (31), township five (5) north, range 
seventeen (17) east; thence north six (6) miles to the northwest corner of 
section six (6), township five (5) north, range seventeen (17) east; thence 
east twelve (12) miles to the northwest corner of section six (6), town- 
ship five (5) north, range nineteen (19) east; thence north along the 
range line between ranges eighteen (18) and nineteen (19), thirty-six (36) 
miles to the northwest corner of township eleven (11) north, range nineteen 
(19) east; thence east along the township line between townships eleven 
(11) and twelve (12) north, eighteen (18) miles to the northeast corner of 
section one (1), township eleven (11) north, range twenty-one (21) east, 
being the place of beginning. The county seat is Ryegate, Montana. 


History: County created by petition grass; boundaries defined by Ch. 205, L. 
and election, effective October 4, 1920, 1921; re-en. Sec. 4323, R. C. M. 1921. 
from portions of Musselshell and Sweet- 


16-220. (4324) Granite County. Beginning at the northeast corner of 
township five (5) north, range fourteen (14) west, thence running east to 
the southeast corner of township six (6) north, range twelve (12) west, 
thence running north following the lines between ranges eleven (11) and 
twelve (12) west, to an intersection with the divide between Big Blackfoot 
and Hell Gate rivers, thence westerly along the summit of the divide to an 
intersection with the range line between ranges thirteen (13) and four- 
teen (14) west, thence north along said range line to the northeast corner of 
section one (1), township twelve (12) north, range fourteen (14) west, 
thence west along the township line between townships twelve (12) and 
thirteen (13) north, to the northwest corner of section six (6), township 
twelve (12) north, range fourteen (14) west, thence south to the southwest 
corner of section seven (7), township twelve (12) north, range fourteen (14) 
west, thence west to the northwest corner of section fifteen (15), township 
twelve (12) north, range fifteen (15) west, thence south to the southwest 
corner of section thirty-four (34), township twelve (12) north, range fifteen 
(15) west, thence west to the northwest corner of section six (6) township 
eleven (11) north, range fifteen (15) west, thence south:to the northeast 
corner of section twelve (12), township eleven (11) north, range sixteen 
(16) west, thence west to the north quarter corner of section twelve (12), 
township eleven (11) north, range sixteen (16) west, which is the north- 
west corner of lot one (1) of section twelve (12), township eleven (11) 
north, range sixteen (16) west, thence south to the south quarter corner of 
section twelve (12), township eleven (11) north, range sixteen (16) west, 
which is the southwest corner of lot four (4) of said section twelve (12), 
thence west to the northwest corner of section eighteen (18), township 
eleven (11) north, range sixteen (16) west, thence south to the southwest 
corner of section thirty-one (31), township eleven (11) north, range six- 
teen (16) west, thence running west along the township line between town- 
ships ten (10) and eleven (11) north, to an intersection with the summit of 
the divide between the Bitter Root river and Rock creek, thence running 
in a southerly direction following the summit of said divide to its inter- 
section with the continental divide, thence following the continental divide 
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in a general northeasterly direction to its intersection with the line between 
ranges thirteen (13) and fourteen (14) west, thence north following the 
said line to the place of beginning. The county seat is Philipsburg, Montana. 

The boundaries of Missoula County are amended to conform to the pro- 
visions of this act. 


History: County created March 2, defined by Ch. 205, L. 1921; re-en. Sec. 
1893, L. 1893, p. 212; Sec. 4131, Pol. C. 4824, R. C. M. 1921; amd. Secs. 1 and 2, 
1895; Sec. 2829, Rev. C. 1907; boundaries Ch. 223, L. 1943. 


16-221. (4325) Hill County. Commencing at the section corner be- 
tween sections three (3) and four (4), township thirty-seven (37) north, 
range seventeen (17) east, which is on the international boundary line 
between the United States and Canada; thence south about six (6) miles 
to the southeast corner of section thirty-three (33), township thirty-seven 
(37) north, range seventeen (17) east; thence west along the ninth standard 
parallel north to the closing corner common to sections three (3) and 
four (4), township thirty-six (36) north, range seventeen (17) east; thence 
south about twenty-four (24) miles on a line dividing the east and west 
half of townships thirty-three (33), thirty-four (34), thirty-five (35), and 
thirty-six (36) north, range seventeen (17) east, to the southeast corner 
of section thirty-three (33), township thirty-three (33) north, range seven- 
teen (17) east; thence east on the eighth standard parallel north to the 
closing corner common to sections two (2) and three (3), township thirty- 
two (32) north, range seventeen (17) east; thence south about three 
(3) miles, following the section line to the southwest corner of section 
fourteen (14), township thirty-two (32) north, range seventeen (17) east; 
thence east about one and one-half (114) miles to the quarter corner be- 
tween sections thirteen (13) and twenty-four (24), township thirty-two (32) 
north, range seventeen (17) east; thence south on the quarter section 
line, about five (5) miles to the quarter corner between sections twelve 
(12) and thirteen (13), township thirty-one (81) north, range seventeen 
(17) east; thence west about one and one-half (114) miles to the north- 
west corner of section fourteen (14), township thirty-one (81) north, range 
seventeen (17) east; thence south about four (4) miles to the southeast 
eorner of section thirty-four (34), township thirty-one (31) north, range 
seventeen (17) east; thence west about one (1) mile to the southwest 
corner of said section thirty-four (384); thence south about seven (7) 
miles to the southwest corner of section three (3), township twenty-nine 
(29) north, range seventeen (17) east; thence west about one and one-half 
(1144) miles to the quarter corner on the north boundary of section eight 
(8), township twenty-nine (29) north, range seventeen (17) east; thence 
south on the quarter section line about five (5) miles to the quarter corner 
on the south boundary of section thirty-two (32), township twenty-nine 
(29) north, range seventeen (17) east; thence east about one (1) mile 
to the northwest corner of section three (3), township twenty-eight (28) 
north, range seventeen (17) east; thence south on the section line to the 
southeast corner of section thirty-three (33), township twenty-eight (28) 
north, range seventeen (17) east; thence running west along the town- 
ship line between townships twenty-seven (27) and twenty-eight (28), 
for about nine (9) miles to the point where said township line inter- 
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sects the range line between ranges fifteen (15) and sixteen (16) east; 
thence running north along said range line between ranges fifteen (15) 
and sixteen (16), when surveyed, about six (6) miles to the point: where 
the said range line, when surveyed, will intersect the township line between 
townships twenty-eight (28) and twenty-nine (29) north, when surveyed ; 
thence running west about six (6) miles along said township line between 
townships twenty-eight (28) and twenty-nine (29), when surveyed, to the 
point where the said township line intersects the range line between ranges 
fourteen and fifteen east; thence running north about six (6) miles along 
said line between ranges fourteen (14) and fifteen (15), to the point where 
the said range line intersects the line between townships twenty-nine (29) 
and thirty (30) north; thence running west about thirty-six (36) miles 
along the said line between said townships to the intersection of said town- 
ship line with the line running between ranges eight (8) and nine (9) east; 
thence running south about six (6) miles along said line between ranges 
eight (8) and nine (9) to the point where the said line intersects the line 
running between townships twenty-eight (28) and twenty-nine (29) north; 
thence running west about six (6) miles to the southwest corner of section 
thirty-one (81), township twenty-nine (29) north, range eight (8) east; 
thence running north about fifty-four (54) miles along the line between 
ranges seven (7) and eight (8) east, observing the offsets, jogs and cor- 
rections to the point where said line between ranges seven (7) and eight 
(8) east, intersects the Canadian boundary line; thence running east about 
fifty-seven (57) miles along the Canadian boundary line to the point of be- 
ginning. The county seat is Havre, Montana. 

History: County created by petition tached, Feb. 11, 1920; boundaries defined 
and election, effective Feb. 28, 1912, from by Ch. 205, L. 1921; re-en. Sec. 4325, R. 


portion of Chouteau county; Toole county C. M.°1921. 
detached, May 7, 1914; Liberty county de- 


16-222. (4326) Jefferson County. Beginning at the southwest corner 
of township four (4) north, range one-(1) west; thence running east along 
the south line of said township to the Montana principal meridian; thence 
running south along said meridian to the center of the channel of the 
Jefferson river; thence in a westerly direction, following the center of the 
channel of said river to Parson’s bridge on said river; thence westerly 
along Parson’s toll road, leading from Parson’s bridge to the city of Butte, 
to the point where said road crosses Fish creek; thence up Fish creek to 
the head of Belcher’s ditch; thence in a direct line to the forks of Little 
Pipestone creek, near the site of Parson’s old tollgate; thence up the 
north fork of Little Pipestone creek to its source; thence in a direct 
line to the nearest point of the continental divide; thence northerly along 
said continental divide to the head of Ten-Mile ereek, township éight 
(8) north, range six (6) west; thence in a northeasterly direction follow- 
ing the divide between Ten-Mile creek and the North Boulder to- the 
divide between Lump gulch and Ten-Mile creek; thence along said divide 
between the waters of Grizzly gulch and Lump gulch to the divide between 
the waters that come into Dry gulch above Helena and: the waters of 
Prickly Pear creek to the north peak of the mountains southeasterly from 
Helena, known as Dry Gulch mountains; thence due east to an intersection 
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with the lime between ranges one (1) and two (2) west; thence running 
south on said line to the place of beginning: The county seat is Boulder, 


Montana.: a 


History: County created Feb. 2, 1865,. 


Bannack Stat., p. 530° (see Ch. XIX of 
Second Ter. Ses.); boundaries established 
Dec. 2, 1867, L. 1867, p. 104; Sec. 5, Cod. 
Stat. 1871, p. 430; Sec. 327, 5th Div. Rev. 
Stat. 1879; boundaries changed March 7, 
1883, L. 1883, p. 97; Sec. 734, 5th Div. 
Comp. Stat. 1887; boundaries changed 


16-223. 


March 5, 1891, L. 1891, pp. 224, 225; Secs. 
4108-4111, Pol. C. 1895; Broadwater coun- 
ty created, including part of, Feb. 9, 
1897, L. 1897, pp. 45-49; Secs. 2793, 2835, 
Rev. C. 1907; boundaries defined by Ch. 
205, L. 1921; re-en. Sec. 4326, R. C. M. 
1921. 


(4327) Judith Basin County. Beginning at the northeast corner 


of township sixteen (16) north, range fifteen (15) east; thence west to 
the southeast corner of township seventeen (17) north, range fourteen: (14) 
east; thence north to the northeast corner of section twenty-four (24), in 
township seventeen (17) north, range fourteen (14) east; thence west to 
the northwest corner of section nineteen (19), township seventeen (17) 
north, range fourteen (14) east; thence north to the northeast corner of 
township seventeen (17) north, range thirteen (13) east; thence west to the 
southeast corner of township eighteen (18) north, range twelve (12) east; 
thence north to the northeast corner of township eighteen (18) north; range 
twelve (12) east; thence west to the southeast corner of section thirty- 
two (32), in township nineteen (19) north, range twelve (12) east; thence 
north along the east boundary line of sections thirty-two (82), twenty-nine 
(29), twenty (20) and seventeen (17), all in township nineteen (19) north, 
range twelve (12) east to the northeast corner of section seventeen (17), in 
township nineteen (19) north, range twelve (12) east; thence west along the 
north boundary line of sections seventeen (17), and eighteen (18), in town- 
ship nineteen (19) north, range twelve (12) east; thence west along the 
north boundary line of sections thirteen (13), fourteen (14), fifteen (15), 
sixteen (16), seventeen (17), and eighteen (18), in township nineteen 
(19) north, ranges eleven (11), ten (10), and nine (9) east, to the 
northwest corner of section eighteen (18), township nineteen (19) north, 
range nine (9) east; thence south to the southeast corner of township 
nineteen (19) north, range eight (8) east; thence west to the southwest 
corner of said township nineteen (19) north, range eight (8) east; thence 
south along the range line between ranges seven (7) and eight (8) east, a 
distance of four and one-fourth (414) miles, more or less, to the southeast 
corner of the northeast quarter of the northeast quarter (NE14NE1,4) 
of section twenty-five (25), township eighteen (18) north, range seven (7) 
east; thence west one-fourth (44) mile to the southwest corner of said 
northeast quarter of the northeast quarter (NE14ZNEY) of section 
twenty-five (25) ; thence north a distance of three-fourths (%4) of a mile, to 
the northeast corner of the northwest quarter of the southeast quarter 
(NW14SE1,) of section twenty-four (24), township eighteen (18) north, 
range seven (7) east; thence west a distance of three-fourths (34) of a mile 
to the quarter (14) corner on the west boundary of said section twenty-four 
(24); thence south a distance of four (4) miles, more or less, to the 
quarter (14) corner on the west boundary of section twelve (12), township 
seventeen (17) north, range seven (7) east; thence east a distance of one- 
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half (14) mile to the center of said section twelve (12) ; thence south one’ (1) 
mile to the center of section thirteen (13), township seventeen (17) north, 
range seven (7) east; thence east one-half (44) mile to the quarter (14) 
corner on the east boundary of said section thirteen (13), township 
seventeen (17) north, range seven (7) east; thence south along the bound- 
ary line between ranges seven (7) and eight (8), as corrected by the 
United States government survey thereof, to the southwest corner of 
township sixteen (16) north, range eight (8) east; thence east to the 
southeast corner of said township sixteen (16) north, range eight (8) 
east; thence south along the boundary line between ranges eight (8) and 
nine (9) east, as corrected by the United States government survey thereof, 
to the summit of the main range of the Little Belt mountains; thence in a 
southeasterly direction along the summit of the main range of said Little 
Belt mountains to the boundary line between ranges ten (10) and eleven 
(11) east; thence easterly along the divide between the waters of Mussel- 
shell river and Judith river to the most easterly point of the Little Belt 
mountains at Judith Gap; thence east to the southeast corner of section 
nineteen (19), township eleven (11) north, range sixteen (16) east; thence 
north along the east boundary of sections nineteen (19), eighteen (18), 
seven (7), and six (6), in said township eleven (11) north, range sixteen 
(16) east; to the northeast corner of the southeast quarter of section six 
(6), in said township eleven (11) north, range sixteen (16) east; thence 
west to the northwest corner of said southeast quarter of said section six 
(6) in said township and range; thence north to the southwest corner of 
the southeast quarter of section nineteen (19), in township twelve (12) 
north, range sixteen (16) east; thence west to the southeast corner of 
section twenty-three (23), in township twelve (12) north, range fifteen 
(15) east; thence north to the northeast corner of said section twenty-three 
(23), in township twelve (12) north, range fifteen (15) east; thence west 
to the southeast corner of the southwest quarter of section fourteen (14), 
in township twelve (12) north, range fifteen (15) east; thence north to 
the northeast corner of said southwest quarter of section fourteen (14), 
in township twelve (12) north, range fifteen (15) east; thence west to the 
southeast corner of the northeast quarter of section sixteen (16), in town- 
ship twelve (12) north, range fifteen (15) east; thence north to the north- 
east corner of section sixteen (16) in township twelve (12) north, range 
fifteen (15) east; thence west to the southeast corner of the southwest 
quarter of the southeast quarter (SW14SE14) of section nine (9), in town- 
ship twelve (12) north, range fifteen (15) east; thence north to the north- 
east corner of the northwest quarter of the southeast quarter (NW14SE4) 
of section four (4), in township twelve (12) north, range fifteen (15) 
east; thence east to the southeast corner of the southeast quarter of the 
northwest quarter (SE14NW%%4) of section two (2), in township twelve 
(12) north, range fifteen (15) east; thence north to the boundary line 
between townships twelve (12) and thirteen (13) north; thence east 
along said boundary line between townships twelve (12). and thirteen 
(13) north, to the southeast corner of section thirty-four (34), in township 
thirteen (13) north, range fifteen (15) east; thence north to the northeast 
corner of section twenty-seven (27), township thirteen (13) north, range 
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fifteen (15) east; thence east to the southeast corner of the southwest 
quarter of the southwest quarter (SW14SW14) of section twenty-three (23), 
in township thirteen (13) north, range fifteen (15) east; thence north 
to the northeast corner of the northwest quarter of the northwest quarter 
(NWYNW4) of section twenty-three (23), in township thirteen (13) 
north, range fifteen (15) east; thence east to the southeast corner of section 
fourteen (14), township thirteen (13) north, range fifteen (15) east; thence 
north to the northeast corner of said section fourteen (14), in township 
thirteen (13) north, range fifteen (15) east; thence east to the boundary 
line between ranges fifteen (15) and sixteen (16) east; thence north along 
said boundary line to the place of beginning. The county seat is Stanford, 
Montana. 


History: County created by petition NOTE.—Stanford, Montana, was se- 
and election, effective December 10, 1920, lected as county seat of Judith Basin 
from portions of Fergus and Cascade; county, in accordance with the provisions 
boundaries defined by Ch. 205, L. 1921: for selecting county seats. 
re-en. Sec. 4327, R. C. M. 1921; amd. Sec. 

2 oe 93, L. 1925; amd. Sec. 2, Ch. 173, L. 
1951. 


16-224. (4327.1) Lake County. Commencing at the northwest corner of 
township 25 north, range 22 west, M. M., thence east on said township 
line to the east shore of Flathead lake; thence in a general northerly 
direction along said lake shore to the meander corner on the south line 
of section 12, township 26 north, range 20 west, Montana meridian; thence 
east along the south line of said section 12, township 26 north, range 20 
west, and continuing east along the south line of section 7, township 
26 north, range 19 west, to the southeast corner of said section; thence 
north along the east side of said section 7 to the northeast corner of said 
section; thence east along the south line of section 5, township 26 north, 
range 19 west, to the southeast corner of said section 5; thence north along 
the east side of said section 5 to the north line of township 26 north, 
range 19 west, M. M.; thence east along the north line of township 26 
north, range 19 west, and said township line extended to the summit of 
the Swan range of the Rocky mountains; thence in a general southeasterly 
direction along the Swan divide between the Swan river and the south 
fork of the Flathead river, approximately three miles, to Red Owl moun- 
tain; thence continuing southeasterly and southerly along the summit 
of said divide, approximately 20 miles to Swan peak; thence southerly 
along said divide to a point where a line so drawn intersects the north 
boundary of Missoula county; thence west along the north boundary of 
Missoula county to the summit of the Mission range; thence in a south- 
erly and southeasterly direction along the summit of the Mission range 
to a point where the summit of the Mission range intersects the west line 
of township 17 north, range 17 west; thence south along said township 
line to the southeast corner of township 17 north, range 18 west; thence 
west along the south line of said township to the northwest corner of 
township 16 north, range 18 west; thence south about three miles to the 
southeast corner of section 138, township 16 north, range 19 west; thence 
westerly along the mid-township line of township 16 north, range 19 west 
and continuing westerly along the mid-township line of township 16 north, 
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range 20 west, to the point where said line intersects the boundary divi- 
sion line of Sanders and Missoula counties; thence in a northerly direction 
to the northwest corner of township 16 north, range 20 west; thence west 
to the southeast corner of township 17 north, range 21 west; thence north 
along township line to the northeast corner of township 18 north, range 
21 west; thence due west along the north line of said township to the 
center of the main channel of the Flathead river; thence following the 
center line of the main channel of the Flathead river in a northerly direc- 
tion to a point where it intersects the south line of the north tier of sec- 
tions of township 21 north; thence due west along section line to the 
southeast corner of section 6, township 21 north, range 23 west; thence 
due north along section line to the southeast corner of section 18, town- 
ship 23 north, range 23 west; thence west about one mile to the south- 
west corner of said section; thence north along township line to the 
north line of township 23 north, range 23 west; thence east along the 
north line of township 23 north, of range 23 west, to the northeast corner 
of said township; thence north along range line to the northeast corner 
of township 24, range 23 west; thence west along north line of township 
24 north, to the southwest corner of township 25, range 22. west; thence 
north to the place of beginning. The city of Polson, Montana, shall be 
the county seat of the said county of Lake. 


History: En. by resolution, effective 
Aug. 10, 1923, p. 623, L. 1923. 


16-225. (4328) Lewis and Clark County. Beginning at a point where 
the Sun river crosses the Helena guide meridian; thence up Sun river on 
the most northerly branch thereof that heads in the Rocky mountains to the 
erest of the said Rocky mountains; thence southerly along the crest of the 
said Rocky mountains to the point where said crest is intersected by the 
west boundary line of range eleven (11) west; thence south along the west 
boundary line of townships twenty (20), nineteen (19), eighteen (18), and 
Seventeen (17) north, range eleven (11) west, to the southwest corner of 
township seventeen (17) north, range eleven (11) west; thence east along 
the south boundary of township seventeen (17) north, range eleven (11) 
west, to the northwest corner of township sixteen (16) north, range nine 
(9) west; thence south along the west boundary line of townships sixteen 
(16), fifteen (15), fourteen (14), and thirteen (13) north, range nine (9) 
west, to the southwest corner of township thirteen (13) north, range nine 
(9) west; thence east along the south boundary line of township thirteen 
(13) north, ranges nine (9) and eight (8) west, to the northwest corner of 
township twelve (12) north, range seven (7) west; thence south along the 
west boundary line of townships twelve (12) and eleven (11) north, range 
seven (7) west, to the southwest corner of section eighteen (18), township 
eleven (11) north, range seven (7) west; thence east along the south 
boundary lines of sections eighteen (18), seventeen (17), sixteen (16), 
fifteen (15), fourteen (14), and thirteen (13), township eleven (11) north, 
range seven (7) west, to the southwest corner of section eighteen (18), 
township eleven (11). north, range six (6) west; thence south along. the 
west boundary line of said township eleven (11) north, range six (6). west 
to the southwest corner thereof; thence east along the south boundary line 
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of said township (11) north, range six (6) west to the summit of the main 
range of the Rocky mountains; thence southeasterly along the said crest 
of the Rocky mountains to the head of Ten Mile ereek; thence along the 
divide between Ten Mile creek and the waters of the North Boulder to the 
divide between the waters of Lump gulch and Ten Mile ereek; thence along 
said divide between the waters of Grizzly gulch and Lump gulch to the 
divide between the waters that come into Dry gulch above Helena and the 
waters of Prickly Pear creek to the north peak of the mountains southeaster- 
ly from Helena, known as Dry gulch mountain ; thence due east to the center 
of the channel of the Missouri river; thence along the middle of the main 
channel of the Missouri river to an intersection with the west boundary 
line of section thirty-two (32), township ten (10) north, range one (1) 
east ; thence north along said line to its intersection with Cave gulch; thence 
up the said Cave gulch to the summit of the Big Belt mountains; thence 
along the summit of the said mountains to the southwest corner of township 
fourteen (14) north, range one (1) east; thence west along the south line 
of said township fourteen (14) north, to the southeast corner of town- 
ship fourteen (14) north, range two (2) west; thence north along the east 
line of range two (2) west to the quarter corner of the east line of section 
twenty-four (24), township sixteen (16) north, range two (2) west; 
thence running west on the midsection lines to the east quarter (14) corner 
of section twenty (20), township sixteen (16) north, range two (2) west; 
thence south to the southeast corner of said section; thence west on the 
south line of said section to the southwest corner thereof; thence north 
along section line to the northwest corner thereof; thence west along 
the north line of section nineteen (19), township sixteen (16) north, 
range two (2) west, and the north line of section twenty-four (24), town- 
ship sixteen (16) north, range three (3) west to its intersection with the 
center line of the middle of channel of the Dearborn river; thence up the 
middle of the main channel of the Dearborn river to its intersection with 
the Helena guide meridian; thence along the said Helena guide meridian 
to its intersection with Sun river, the place of beginning. The county seat is 
Helena, Montana. 


History: Edgerton county created Feb. 
2, 1865, Sec. 6, Bannack Stat., p. 530; 
boundaries established Nov. 21, 1867, L. 
1867, p. 101; Lewis & Clark county, Sec. 
6, Cod. Stat. 1871, p. 430; 5th Div. Rev. 
Stat. 1879, Sec. 328; 5th Div. Comp. Stat. 
1887, Sec. 735; Cascade county created out 
of part of, Oct. 12, 1887, L. 1887, pp. 104- 
109; Sec. 4112, Pol. C. 1895; boundaries 
extended March 6, 1897, L. 1897, pp. 53- 
55; portion of Deer Lodge added to, Feb. 
28, 1899, L. 1899, pp. 44-47; portion of 


16-226. 


added to Powell, Ch. 106, L. 1903; spelling 
of name changed to Lewis and Clark, Ch. 
13, L. 1905; Secs. 2794, 2795, 2797, 2799, 
2837-2838, Rev. C. 1907; boundaries de- 
fined by Ch. 205, L. 1921; re-en. Sec. 4328, 
R. C. M. 1921; amd. Sec. 2, Ch. 58, L. 
1941. 


References 


McCafferty v. Young, 144 M 385, 397 
P 2d 96. 


(4829) Liberty County. Beginning at a point on the inter- 


national boundary line between the United States and the Dominion of 
Canada, where the range line between ranges three (3) and four (4) east, 
intersects said international boundary line; thence running south along the 
range line between said ranges three (3) and four (4) east, observing the 
offsets, jogs, and corrections, a distance of about fifty-four (54) miles, to 
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the southwest corner of section thirty-one (31), township twenty-nine (29) 
north, range four (4) east, being the point where the range line between 
said ranges three (3) east and four (4) east intersects the township line 
between townships twenty-eight (28) and twenty-nine (29) north, and from 
said point running due west along the township line between townships 
twenty-eight (28) and twenty-nine (29) north, a distance of six (6) miles, 
to the southwest corner of section thirty-one (81), township twenty-nine 
(29) north, range three (3) east; running thence south along the range line 
between ranges two (2) and three (3) east, a distance of six (6) miles to 
the southwest corner of section thirty-one (31), township twenty-eight (28) 
north, range three (3) east; thence running due east along the range line 
between townships twenty-seven (27) north, and twenty-eight (28) north, 
a distance of about twenty-seven (27) miles to the southeast corner of sec- 
tion thirty-three (33), township twenty-eight (28) north, range seven (7) 
east; running thence north along the section line between the west half 
and the east half of township twenty-eight (28) north, range seven (7) east, 
a distance of six (6) miles to the northwest corner of section three (3), 
township twenty-eight (28) north, range seven (7) east; thence running due 
east along the township line between townships twenty-eight (28) and 
twenty-nine (29) north, a distance of three (3) miles to the southeast corner 
of section thirty-six (36), township twenty-nine (29) north, range seven (7) 
east, being the point where the township line between townships twenty- 
eight (28) and twenty-nine (29) north intersects the range line between 
ranges seven (7) and eight (8) east, and from said point running due north 
along said line between ranges seven (7) and eight (8) east, observing the 
offsets, jogs, and corrections, a distance of about fifty-four (54) miles to 
the point where said range line intersects the international boundary be- 
tween the United States and the Dominion of Canada; thence running west 
along said international boundary line, a distance of twenty-four (24) miles 
to the point of beginning, and which said county shall include townships 
twenty-nine (29) to thirty-seven (37) north, inclusive of ranges four (4), 
five (5), six (6), and seven (7) east, inclusive, and townships twenty- 
eight (28) north, ranges three (3), four (4), five (5), and six (6) east, in- 
elusive, and the west half of township twenty-eight (28) north, range seven 
(7) east. The county seat is Chester, Montana. 


History: County created by petition boundaries defined by Ch. 205, L. 1921; 
and election, effective Feb. 11, 1920, from  re-en. Sec. 4329, R. C. M. 1921. 
portions of Hill and Chouteau counties; 


16-227. (43830) Lincoln County. Beginning at the southeast corner of 
section twelve (12), township twenty-six (26) north, range twenty-seven 
(27) west; and running thence west about seven (7) miles on section lines 
to an intersection with the summit of the watershed dividing the waters 
flowing into the Kootenai and Clarks Fork of the Columbia river, and 
commonly designated the Cabinet range of mountains; thence first south- 
erly and thence in a westerly and northerly direction along the crest or 
summit of said watershed to the point of intersection with the state 
boundary line between Montana and Idaho; thence north along said state 
boundary line to the northwest corner of Montana; thence east along the 
international boundary line to the point of intersection with the summit 
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of the watershed dividing the Kootenai and Stillwater drainage on the west 
and the Flathead and Whitefish drainage on the east; thence in a 
southeasterly direction along the summit of said watershed to the point 
of intersection of said watershed with the north township line of township 
thirty-three (83) north, extended; thence west along said township line 
about twelve (12) miles to the northeast corner of township thirty-three 
(33) north, range twenty-six (26) west; thence south along the Horse 
Plains guide meridian to the southeast corner of township thirty-three 
(33) north, range twenty-six (26) west; thence east to the northeast corner 
of township thirty-two (32) north, range twenty-six (26) west; thence 
south along the Horse Plains guide meridian to the southeast corner of 
township twenty-nine (29) north, range twenty-six (26) west; thence west 
to the northwest corner of section three (3), township twenty-eight (28) 
north, range twenty-seven (27) west; thence south to the southwest cor- 
ner of section thirty-four (34), township twenty-eight (28) north, range 
twenty-seven (27) west; thence east to the northwest corner of section 
six (6), township twenty-seven (27) north, range twenty-six (26) west; 
thence south to the place of beginning. The county seat is Libby, Montana. 


History: County created from portion by Ch. 46, L. 1913; boundaries defined by 
of Flathead county by Ch. 133, L. 1909, Ch. 205, L. 1921; re-en. Sec. 4330, R. C. M. 
effective July 1, 1909; boundaries changed 1921. 


16-228. (4331) Madison County. Beginning at the southeast corner of 
section sixteen (16), township five (5), south, range seven (7), west; thence 
south to the southwest corner of section thirty-four (34), township five (5) 
south, range seven (7) west, said corner being a monument on the first stand- 
ard parallel south; thence east on said parallel to the northwest corner of 
section three (3), township six (6) south, range seven (7) west; thence south 
eighteen (18) miles to a point which, when surveyed, will be the northwest 
corner of section three (3), township nine (9) south, range seven (7) west; 
thence east six (6) miles, more or less, to the northeast corner of section four 
(4), township nine (9) south, range six (6) west; thence south six (6) miles, 
more or less, to the northeast corner of section four (4), township ten (10) 
south, range six (6) west; thence east seven (7) miles, more or less, to the 
northeast corner of section three (3), township ten (10) south, range five (5) 
west; thence south six (6) miles, more or less, to the southeast corner of 
section thirty-four (384), township ten (10) south, range five (5) west; 
thence east to the northwest corner of section one (1), township eleven 
(11) south, range five (5) west; thence south six (6) miles, more or less, 
to a point which, when surveyed, will be the southeast corner of section 
thirty-five (35), township eleven (11), south, range five (5) west; thence 
east five (5) miles to a point which, when surveyed, will be the northeast 
corner of section three (3), township twelve (12) south, range four (4) 
west; thence south three (3) miles, to a point which, when surveyed, will 
be the northeast corner of section twenty-two (22), township twelve (12) 
south, range four (4) west; thence east fourteen (14) miles, more or less 
to a point which, when surveyed, will be the northeast corner of section 
twenty-four (24), township twelve (12), south, range two (2) west; thence 
south five (5) miles, more or less, to the northeast corner of section 
thirteen (13), township thirteen (13) south, range two (2) west; thence 
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east sixteen (16) miles, more or less, following the section lines to the 
point of intersection with the boundary line between Montana and Idaho 
at the top of the divide of the main range of the Rocky mountains; 
thence in a general northeasterly course five (5) miles, more or less, 
following along the top of said divide of the main range of the Bitter 
Root mountains to an intersection of the summit of said divide with what 
will be, when it is surveyed, a line two (2) miles east of the west line 
of township thirteen (18) south, range three (3) east; thence northerly 
along said line to the southwest corner of section thirty-three (33), town- 
ship nine (9) south, range three (3) east; thence north along the section 
line to the northwest corner of section four (4), township eight (8) 
south, range three (3) east; thence along what will be, when surveyed, 
the west line of sections thirty-three (33), twenty-eight (28), twenty- 
one (21), sixteen (16), nine (9), and four (4), township seven (7) south, 
range three (38) east, to the southwest corner of section thirty-three (33), 
township six (6) south, range three (3) east; thence north along the section 
lines to the northwest corner of section nine (9), township six (6) south, 
range three (3) east; thence north to what will be, when surveyed, the 
northwest corner of section four (4), township six (6) south, range three 
(3) east; thence east along the first standard parallel south to what will 
be, when surveyed, the southwest corner of section thirty-four (34), town- 
ship five (5) south, range three (8) east; thence north along what will be 
when surveyed, the west line of sections thirty-four (34), twenty-seven (27), 
twenty-two (22), fifteen (15), ten (10), and three (3), to the northwest 
corner of section three (3), township five (5) south, range three (3) east; 
thence north along the section line to the southwest corner of section 
twenty-two (22), township two (2) south, range three (3) east; thence 
west along the section line to the southwest corner of section nineteen (19), 
township two (2) south, range two (2) east; thence north to the southeast 
eorner of section thirteen (13); thence west to the southwest corner of 
section thirteen (18); thence north to the northwest corner of section 
thirteen (13) ; thence west to the southwest corner of section eleven (11); 
thence north to the northwest corner of section eleven (11); thence west 
to the southwest corner of section three (3); thence north to the northwest 
corner of section three (3); all in township two (2) south, range one (1) 
east; thence west to the southwest corner of section thirty-three (38) ; 
thence north to the northwest corner of section thirty-three (33); thence 
west to the southwest corner of section twenty-nine (29); thence north to 
the northwest corner of section twenty-nine (29) ; thence west to the south- 
west corner of section nineteen (19); thence north to the northwest corner 
of section nineteen (19) ; all in township one (1) south, range one (1) east; 
thence west along the section line to the southwest corner of section 
fifteen (15); thence north along the section line to the northwest corner 
of section ten (10); thence west along the section line to the southwest 
corner of section five (5); thence north to the northwest corner of section 
five (5); thence west along the north line of section six (6) to the north- 
west corner thereof, all in township one (1) south, range one (1) west; 
thence west along the south line of section thirty-six (36), township one 
(1) north, range two (2) west, to the southwest corner thereof; thence 
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north along the west line of said section thirty-six (86) to a point in the 
center of the main channel of the Jefferson river; thence following the 
center of the channel of the Jefferson river in a general westerly direction 
to the site of Parson’s bridge on said Jefferson river; thence in a westerly 
direction on a straight line to the top of Table mountain; thence in a 
straight line to the right-hand fork of Camp creek; thence in a southwester- 
ly direction down said Camp creek, following the center of the channel to a 
point in the center of the channel of the Big Hole river opposite the center 
of the mouth of Camp creek; thence in a southerly direction following the 
center of the channel of said Big Hole river to its intersection with the 
west line of section thirty-two (32), township four (4) south, range seven 
(7) west; thence southeasterly in a straight line to the southeast corner 
of section sixteen (16), township five (5) south, range seven (7) west, and 
place of beginning. The county seat is Virginia City, Montana. 


History: County created Feb. 2, 1865, op. 68; Sec. 636, 5th Div. Rev. Stat. 1879; 
Bannack Stat., p. 529 (see Ch. XXII of Sec. 733, 5th Div. Comp. Stat. 1887; Sec. 
Second Ter. Ses.); boundaries established 4110, Pol. C. 1895; Sec. 2792, Rev. C. 1907; 
Dec. 10, 1867, L. 1867, p. 102; N. and boundaries changed by Ch. 73, L. 1911 and 
N.W. boundary established Jan. 12, 1869, by Ch. 60, L. 1913; boundaries defined by 
L. 1869, p. 105; Sec. 4, Cod. Stat. 1871, p. Ch. 205, L. 1921; re-en. Sec. 4331, R. C. M. 
430; territory added Feb. 7, 1874, L. 1874, 1921. 


16-229. (4832) McCone County. Beginning at the point of intersection 
of the range line between ranges fifty (50) and fifty-one (51) east, at the 
center of the main channel of the Missouri river; running thence south 
along the range line between ranges fifty (50) and fifty-one (51) east, to 
the north line of township twenty-four (24) north, range fifty-one (51) 
east; thence west along the north line of township twenty-four (24) 
north, to the northeast corner of township twenty-four (24) north, range 
fifty (50) east; thence south along the range line between ranges fifty 
(50) and fifty-one (51) east, to the southeast corner of township twenty- 
four (24) north, range fifty (50) east; thence west along the north line 
of township twenty-three (28) north, to the northwest corner of township 
twenty-three (23) north, range fifty (50) east; thence south along the 
range line between ranges forty-nine (49) and fifty (50) east, to the south- 
east corner of township twenty-one (21) north, range forty-nine (49) 
east; thence west along the north line of township twenty (20) north, to 
the northwest corner of township twenty (20) north, range fifty (50) 
east; thence south along the range lines between ranges forty-nine (49) 
and fifty (50) east, to the north line of township sixteen (16) north, 
being the southeast corner of township seventeen (17) north, range forty- 
nine (49) east; thence west along the north line of township sixteen 
(16) north, to the northwest corner of township sixteen (16) north, 
range forty-seven (47) east; thence south along the range line between 
ranges forty-six (46) and forty-seven (47), to the southeast corner of town- 
ship sixteen (16) north, range forty-six (46) east; thence west along the 
north line of township fifteen (15), to the southeast corner of township 
sixteen (16) north, range forty-five (45) east; thence north along the 
range line between ranges forty-five (45) and forty-six (46) east, to the 
northeast corner of township sixteen (16) north, range forty-five (45) 
east; thence west along the north line of township sixteen (16) north, to 
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the southwest corner of township seventeen (17) north; range forty-four 
(44) east; thence north along the range line between ranges forty-three (43) 
and forty-four (44) east, to the northeast corner of township eighteen (18) 
north, range forty-three (43) east; thence west along the north line of 
township eighteen (18) north, to the southwest corner of township nine- 
teen (19) north, range forty-three (43) east; thence north along the range 
line between ranges forty-two (42) and forty-three (48), to the point of 
intersection of said range line with the north line of township twenty 
(20) north; thence east along the north line of township twenty (20) 
north, to the point of intersection with the range line between ranges 
forty-two (42) and forty-three (438) east; thence north along the range 
line between ranges forty-two (42) and forty-three (43) east, to the 
northeast corner of township twenty-four (24) north, range forty-two (42) 
east; thence west along the north line of township twenty-four (24) to the 
southwest corner of township twenty-five (25) north, range forty-two 
(42) east; thence north along the range line between ranges forty-one 
(41) and forty-two (42) east to the southwest corner of township twenty- 
six (26) north, range forty-two (42) east; thence west: along the north 
line of township twenty-five (25) north, to the point of intersection with 
the center of the present main channel of the Missouri river; thence 
in a northerly and easterly direction along the center of the main chan- 
nel of the Missouri river to the place of beginning. The county seat is 
Circle, Montana. 


History: County created by Ch. 33, L. fined by Ch. 205, LL. 1921; re-en. Sec. 4332, 
1919, effective April 1, 1919, from portions R. C. M. 1921. 
of Dawson and Richland. Boundaries de- 


16-230. (4333) Meagher County. Beginning at the northwest corner of 
section six (6), township thirteen (13) north, range two (2) east; thence 
west six (6) miles, more or less, to the top of the main divide of the Big 
Belt mountains; thence on a line following a general southeasterly direc- 
tion on the crest of the range to the point where said main divide inter- 
sects an east and west line dividing the north from the south half of 
sections thirteen (138), fourteen. (14), fifteen (15), township five (5) north, 
range five (5) east; thence east on said line to the quarter corner of the 
east line of said section thirteen (13); thence continuing east on the 
half section line that divides the north from the south half of sections 
eighteen (18), seventeen (17), sixteen (16), fifteen (15), fourteen (14), 
and thirteen (13), in township five (5) north, ranges six (6), seven (7), 
eight (8), nine (9), ten (10), and eleven (11). east, to the quarter corner 
on the east line of section thirteen (13),:township five (5) north, range 
eleven (11) east; thence north on the line between ranges eleven (11) 
and twelve (12) east, to the second standard parallel north; thence east 
along said standard parallel to the southeast corner of township nine (9) 
north, range eleven (11) east; thence north along the line between 
ranges eleven (11) and twelve (12) east, to the crest of the Little Belt 
mountains; thence along the crest of the Little Belt mountains in a gen- 
eral northwesterly direction to an intersection with the south line of 
township sixteen (16) north, range five (5) east; thence west to the south- 
west corner of township sixteen (16) north, range five (5) east; ‘thence 
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south to the southeast corner. of township fifteen (15) north, range four 
(4) east; thence west to the northwest corner of section six (6), town- 
ship fourteen (14) north, range two (2) east; thence south to the north- 
west corner of section six (6), township thirteen (13) north, range two 
(2) east, and place of beginning. The county seat is White Sulphur Springs, 


Montana. 


History: County created Nov. 16, 1867, 
L. 1867, p. 99; Sec. 7, Cod. Stat. 1871, p. 
431; boundaries changed Feb. 13, 1874, L. 
1874, p. 66; boundaries changed Feb. 9, 
1876, L. 1876, p. 48; Sec. 329, 5th Div. 
Rev. Stat. 1879; boundaries changed Feb. 
7, 1883, L. 1883, p. 33; Fergus county 
created out of, March 12, 1885, I. 1885, 
pp. 78-83; Sec. 736, 5th Div. Comp. Stat. 
1887; Cascade county created out of part 
of, Sept. 12, 1887, Hx. L. 1887, pp. 104- 
109; Secs. 4113, 4135, Pol. C. 1895; Sweet 


Grass county created, including part of, 


March 5, 1895, L. 1895, pp. 54-58, and 


8, supra; Broadwater county created, in- 
cluding part of, Feb. 9, 1897, L. 1897, pp. 
45-49; portion added to Cascade county, 
March 1, 1897, L. 1897, pp. 50-52; portion 
added to Lewis and Clark, March 6, 1897, 
L. 1897, pp. 53-55; T. 15 N., R. 4 E., added 
to Cascade county, March 6, 1899, L. 1899, 
p. 43; Secs. 2800, 2796, 2816, 2833, 2835, 
Rev. C. 1907; boundaries established, Sec. 
16, Ch. 25, L. 1911; boundaries changed, 
Ch. 60, L. 1913; Wheatland county cre- 
ated, including part of, Ch. 55, L. 1917; 
boundaries defined by Ch. 205, L. 1921; 
re-eh. Sec. 4333, R. C. M. 1921. 


portion of added to Yellowstone by Sec. 


16-231. (43834) Mineral County. Beginning at the intersection of the 
divide between the St. Regis and Clarks Fork of the Columbia river with 
the Idaho-Montana line; thence running in an easterly and southeasterly 
direction, following said divide to its intersection with the west line of 
township nineteen (19) north, range twenty-six (26) west, running thence 
south on the line between ranges twenty-six (26) and twenty-seven (27) 
west, to the southwest corner of section eighteen (18), township eighteen 
(18) north, range twenty-six (26) west; running thence east along the 
section line to the northeast corner of section twenty-one (21), township 
eighteen (18) north, range twenty-six (26) west; running thence south 
one (1) mile to the southeast corner of said section twenty-one (21) ; 
thence east three (3) miles, following the section line to the northeast 
corner of section twenty-five (25), township eighteen (18) north, range 
twenty-six (26) west; thence running south to the southeast corner of sec- 
tion thirty-six (36), said township and range; thence running east to the 
northeast corner of section five (5), township seventeen (17) north, 
range twenty-five (25) west; thence running south to the southwest cor- 
ner of section nine (9), township seventeen (17) north, range twenty- 
five (25) west; thence running east to the southeast corner of said section 
nine (9; thence running south to the southwest corner of section fifteen 
(15), township seventeen (17) north, range twenty-five (25) west; thence 
running east to the northeast corner of section twenty-four (24) town- 
ship seventeen (17) north, range twenty-five (25) west; thence running 
south to the southeast corner of section thirty-six (36), township seven- 
teen (17) north, range twenty-five (25) west; thence running east to the 
northeast corner of section one (1), township sixteen (16) north, range 
twenty-five (25) west; thence running south to the southeast corner of 
said section one (1); thence running east to the northeast corner of sec- 
tion eight (8); township sixteen (16) north, range twenty-four (24) west; 
thence running south tothe southeast corner of section seventeen (17), 
township sixteen (16) north, range twenty-four (24) west; thence run- 
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ning east to the northeast corner of section twenty-one (21), township 
sixteen (16) north, range twenty-four (24) west, thence running south 
to the southeast corner of said section twenty-one (21); thence running 
east to the northeast corner of section twenty-six (26), township sixteen 
(16) north, range twenty-four (24) west; thence running south to the 
southwest corner of section thirty-six (86), township sixteen (16) north, 
range twenty-four (24) west; thence running east to the southeast corner 
of said section thirty-six (36); thence running south to the southwest 
corner of section seven (7), township fifteen (15) north, range twenty- 
three (23) west; thence running east to the northeast corner of section 
fifteen (15), township fifteen (15) north, range twenty-three (23) west; 
thence running south to the southwest corner of section twenty-six (26), 
township fifteen (15) north, range twenty-three (23) west; thence running 
east to the northeast corner of section thirty-one (31), township fifteen 
(15) north, range twenty-two (22) west; thence running south to the 
southeast corner of said section thirty-one (31); thence running west to 
the quarter corner on the north line of section one (1), township fourteen 
(14) north, range twenty-three (23) west; thence running south to an 
intersection with the center of the channel of the Missoula river; thence 
running in a northwesterly direction, following the center of the channel 
of the Missoula river, to its intersection with the line dividing townships 
fourteen (14) and fifteen (15) north; thence running west to the north- 
east corner of section five (5), township fourteen (14) north, range 
twenty-three (23) west; thence running south to the southeast corner of 
said section five (5); thence running west to the southwest corner of said 
section five (5); thence running south to the southeast corner of section 
eighteen (18), township fourteen (14) north, range twenty-three (23) 
west; thence running west to the southwest corner of said section eighteen 
(18); said point being on the Lo Lo guide meridian; thence running 
south along the Lo Lo guide meridian to the third standard parallel 
north; thence running east to the northeast corner of section one (1), town- 
ship twelve (12) north, range twenty-four (24) west; thence running south 
to the southeast corner of section thirty-six (86), township twelve (12) 
north, range twenty-four (24) west; thence running west to the northwest 
eorner of section six (6), township eleven (11) north, range twenty-four 
(24) west; thence running south to the Montana-Idaho state line; thence 
running in a northwesterly direction, following the Montana-Idaho state 
line, to the place of beginning. The county seat is Superior, Montana. 


History: County created by petition defined by Ch. 205, L. 1921; re-en. Sec. 
and election, effective Aug. 7, 1914, from 4334, R. C. M. 1921. 
portion of Missoula county; boundaries 


16-232. (4335) Missoula County. Beginning at the intersection of the 
eenter of the channel of the Flathead river with the south line of the 
north tier of sections of township twenty-one (21) north; running thence 
southerly along the center of the main channel of the said Flathead or 
Pend d’Oreille river to its intersection with the south boundary line of 
township nineteen (19) north, range twenty-one (21) west, said point 
being approximately two (2) miles east of the southwest corner of said 
township; thence east on the line between townships eighteen (18) and 
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nineteen (19) north, to the point where said line intersects the line 
between ranges twenty (20) and twenty-one (21) west; thence south on 
said line between ranges twenty (20) and twenty-one (21) west, to the 
summit of the range of mountains commonly called the Coeur d’Alene, 
said mountains dividing the waters of the Missoula and Pend d’Oreille or 
Flathead rivers; thence westerly along said summit of the Coeur d’Alene 
mountains, to a point where said summit intersects the summit of the 
watershed dividing the waters of the Missoula and Clarks Fork rivers; 
thence westerly along said summit dividing the waters of the Missoula 
and Clarks Fork rivers to the northeast corner of section five (5), 
township seventeen (17) north, range twenty-five (25) west; thence run- 
ning south to the southwest corner of section nine (9), township seven- 
teen (17) north, range twenty-five (25) west; thence running east to the 
southeast corner of said section nine (9); thence running south to the 
southwest corner of section fifteen (15), township seventeen (17) north, 
range twenty-five (25) west; thence running east to the northeast corner 
of section twenty-four (24); township seventeen (17) north, range 
twenty-five (25) west; thence running south to the southeast corner of 
section thirty-six (36), township seventeen (17) north, range twenty-five 
(25) west; thence running east to the northeast corner of section one (1), 
township sixteen (16) north, range twenty-five (25) west; thence running 
south to the southeast corner of said section one (1); thence running east 
to the northeast corner of section eight (8), township sixteen (16) north, 
range twenty-four (24) west; thence running south to the southeast 
corner of section seventeen (17), township sixteen (16) north, range 
twenty-four (24) west; thence running east to the northeast corner of 
section twenty-one (21), township sixteen (16) north, range twenty-four 
(24) west; thence running south to the southeast corner of said sec- 
tion twenty-one (21); thence running east to the northeast corner of sec- 
tion twenty-six (26), township sixteen (16) north, range twenty-four (24) 
west; thence running south to the southwest corner of section thirty-six 
(36), township sixteen (16) north, range twenty-four (24) west; thence 
running east to the southeast corner of said section thirty-six (36); thence 
running south to the southwest corner of section seven (7), township 
fifteen (15) north, range twenty-three (23) west; thence running east to 
the northeast corner of section fifteen (15), township fifteen (15) north, 
range twenty-three (23) west; thence running south to the southwest 
corner of section twenty-six (26), township fifteen (15) north, range 
twenty-three (23) west; thence running east to the northeast corner of 
section thirty-one (81), township fifteen (15) north, range twenty-two (22) 
west; thence running south to the southeast corner of said section thirty- 
one (31); thence running west to the quarter corner on the north line 
of section one (1), township fourteen (14) north, range twenty-three (23) 
west; thence running south to an intersection with the center of the 
ahatinel of the Missoula river; thence running in a northwesterly direction, 
following the center of the Sugnirel of the Missoula river to its intersection 
with the line dividing townships fourteen (14) and fifteen (15) north; 
thence running west to the northeast corner of section five, (5), cis 
fourteen (14) north, range twenty-three (23) west; thence running south 
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to the southeast corner of said section five (5) ; thence running west to the 
southwest corner of said section five (5); thence running south to the 
southeast corner of section eighteen (18), township fourteen (14) north, 
range twenty-three (23) west; thence running west to the southwest 
corner of said section eighteen (18); said point being on the Lo Lo guide 
meridian; thence running south on the Lo Lo guide meridian to the third 
standard parallel north; thence running east to the northeast corner of 
section one (1), township twelve (12) north, range twenty-four (24) west; 
thence running south to the southeast corner of section thirty-six (386), 
township twelve (12) north, range twenty-four (24) west; thence running 
west to the northwest corner of section six (6), township eleven (11) 
north, range twenty-four (24) west; thence running south to the Montana- 
Idaho state line; thence running in a general southeasterly direction fol- 
lowing said line to the intersection with the south line of township eleven 
(11) north, range twenty-two (22) west; thence running east along the 
line between townships ten (10) and eleven (11) north, to an intersec- 
tion with the center of the channel of Rock creek; thence running in a 
northerly direction following down the center of the channel of Rock 
creek to the center of the channel of the Hell Gate river; thence running 
in an easterly direction up the center of the old original channel of said 
river as the same existed at the time of the creation of Missoula county, 
to.an intersection with a line projected due north from the top of Medi- 
cine Tree hill, said natural monument being located in township eleven 
(11) north, range fifteen (15) west; thence running north along said line 
to the top of the divide between the Hell Gate and Blackfoot rivers; 
thence running in an easterly direction following the summit of said 
divide to its intersection with the east line of township twelve (12) north, 
range fourteen. (14) west; thence running north along the hne between 
ranges thirteen (18)..and fourteen (14) west, observing the offsets and 
corrections thereto to the northeast corner of township sixteen (16) north, 
range fourteen (14) west; thence running west along the fourth standard 
parallel north to an intersection with a line heretofore described as being 
projected due north from the top of Medicine Tree hill; thence running 
north along said line to an intersection with the south line of the north 
tier of sections of township twenty-one (21) north, range fifteen (15) 
west; thence running west along the south line of the north tier of sec- 
re ey of township twenty-one (21) north to the place of poe The. 
county seat is Missoula, Montana. 


History: County created Feb. 2, 1865, 
Bannack Stat., p. 528; boundaries estab- 


2830, 2843, Rev. C. 1907; boundaries 
changed, Ch. 54, IL. 1911; boundaries 


lished Nov. 20, 1867, L. 1867, p. 105; Sec. 
I, Cod. Stat. 1871, p. 428;.Sec. 323, 5th 
Div. Rev. Stat. 1879; Sec. 730, 5th Div. 
Comp. Stat. 1887; Flathead county cre- 
ated out of, Feb. 6, 1893, L. 1893, pp. 198- 
201; Teton county created from part of, 


Feb. 7, 1893, L. 1893, pp. 205-209; Granite . 


county created from part of, March 2, 
1893, L. 1893, pp. 212-217; Ravalli county 
created out of, Feb. 16, 1893, L. 1893, p. 
212; Secs. 4107, 4124, 4128, 4130, 4132, Pol. 
C. 1895; Sanders county created out of, 
Ch. 9, L. 1905; Secs. 2788, 2821, 2826, 2828, 


changed, Ch. 42, L. 1913; Mineral county 
detached, Aug. 7, 1914; part of Poweli 
county added, Feb.. 27, 1915, Ch. 46, L. 
1915; boundaries defined by Ch. 205, L. 
1921; re-en. Sec. 4335, R. C. M. 1921. 
NOTE.—See section 16-220. The latter 
section as amended by Ch. 223, Laws 
1943 affects the boundaries of Missoula 
County. % ; 


' References 


State v. pia 97 M 173, 189, 33 P 2d 
578. 
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16-233. (4336) Musselshell County. Beginning at the point where the 
center of the channel of the Musselshell river intersects the north line of 
township eleven (11) north, range thirty-one (31) east, and thence west 
to the northwest corner of township eleven (11) north, range twenty-two 
(22) east; thence south nine (9) miles to the southeast corner of section 
thirteen (18) in township ten (10) north, range twenty-one (21) east; 
thence east one (1) mile to the northeast corner of section nineteen (19), 
township ten (10) north, range twenty-two (22) east; thence south three 
(3) miles to the southeast corner of section thirty-one (31), township 
ten (10) north, range twenty-two (22) east; thence east four (4) miles 
to the northeast corner of section two (2), township nine (9) north, range 
twenty-two (22) east; thence south six (6) miles to the southeast corner 
of section thirty-five (85), township nine (9) north, range twenty-two (22) 
east; thence east along the township line about one (1) mile and twelve 
(12) chains to the northeast corner of section six (6), township eight (8) 
north, range twenty-three (23) east; thence south to the southeast corner 
of section seven (7), township eight (8) north, range twenty-three (23) 
east; thence east one (1) mile to the northeast corner of section seventeen 
(17), township eight (8) north, range twenty-three (23) east; thence south 
six (6) miles to the southeast corner of section eight (8), township seven 
(7) north, range twenty-three (23) east; thence east one (1) mile to the 
northeast corner of section sixteen (16), township seven (7) north, range 
twenty-three (23) east; thence south one (1) mile to the southeast corner 
of section sixteen (16), township seven (7) north, range twenty-three (23) 
east; thence east one-half (42) mile to the north quarter (44) corner of 
section twenty-two (22), township seven (7) north, range twenty-three 
(23) east; thence south two miles to the south quarter (44) corner of 
section twenty-seven (27), township seven (7) north, range twenty-three 
(23) east; thence east one-half (14) mile to the northeast corner of section 
thirty-four (34), township seven (7) north, range twenty-three (23) east; 
thence south one (1) mile to the southeast corner of section thirty-four 
(34), township seven (7) north, range twenty-three (23) east; thence 
east one (1) mile to the northeast corner of section two (2), township 
six (6) north, range twenty-three (23) east; thence south two (2) miles 
to the ppiiheaet corner of section eleven (11), township six (6) north, 
range twenty-three (23) east; thence east one (1) mile to the rire eae 
corner of section thirteen (13), township six (6) north, range twenty- 
three (23) east; thence south ten (10) miles to the ecehese: corner of 
section thirty-six (86), township five (5) north, range twenty-three (23) 
east; thence east to the southeast corner of township five (5) north, range 
twenty-six (26) east; thence north to the southwest corner of section 
thirty (30), township six (6) north, range twenty-seven (27) east; thence 
east to the southeast corner of section twenty-nine (29), township six (6) 
north, range twenty-seven (27) east; thence north to the southeast corner 
of section twenty (20), township six (6) north, range twenty-seven (27) 
east; thence east to the southeast corner of section twenty-two (22) of 
‘township six (6) north, range twenty-seven (27) east; thence north to the 
northeast corner of section twenty-two (22), township six (6) north, range 
twenty-seven (27) east; thence east to the southeast corner of section 
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thirteen (13), township six (6) north, range twenty-nine (29) east; thence 
north to the northeast corner of township six (6) north, range twenty- 
nine (29) east; thence east to the southeast corner of section thirty-one 
(31), township seven (7) north, range thirty (80) east; thence north to 
the southwest corner of section twenty (20), township seven (7) north, 
range thirty (80) east; thence east to the southeast corner of said section 
twenty (20); thence north to the northeast corner of said section twenty 
(20); thence east to the southeast corner of section sixteen (16), town- 
ship seven (7) north, range thirty (30) east; thence north to the north- 
east corner of said section sixteen (16); thence east to the southeast 
corner of section ten (10), township seven (7) north, range thirty (30) 
east; thence north to the northeast corner of said section ten (10); thence 
east to the southeast corner of section two (2), township seven (7) north, 
range thirty (30) east; thence north to the northeast corner of said sec- 
tion two (2); thence east to the southeast corner of township eight (8) 
north, range thirty-one (81) east; thence north along the line between 
ranges thirty-one (31) and thirty-two (32) east to the second standard 
parallel north; thence west along said standard parallel to the southeast 
corner of section thirty-four (34), township nine (9) north, range thirty- 
one (81) east; thence north along the east line of sections thirty-four (34), 
twenty-seven (27), twenty-two (22), fifteen (15), ten (10) and three 
(3) said township nine (9) north, range thirty-one (31) east, and the east 
line of section thirty-four (34), township ten (10) north, range thirty-one 
(31) east to southwest corner of section twenty-six (26), township ten 
(10) north, range thirty-one (31) east; thence west along the south 
line of sections twenty-seven (27) and twenty-eight (28), said township 
and range, to the center of the channel of the Musselshell river; thence in 
a northerly direction following the center of the channel of said Mussel- 
shell river to the place of beginning. The county seat is Roundup, Montana. 


History: County created out of Fergus’ effective Feb. 28, 1917; portion detached 
and Yellowstone, Ch. 25, L. 1911, effective by creation of Golden Valley county Oct. 
March 1, 1911; boundary line with Rose- 4, 1920; boundaries defined by Ch. 205, 
bud county changed by Ch. 108, L. 1917, UL. 1921; re-en. Sec. 4336, R. C. M. 1921. 


16-234. (4337) Park County. Beginning at the southwest corner of sec- 
tion thirty-five (385), township seven (7) south, range twelve (12) east, 
and running thence north along the west boundaries of sections thirty- 
five (35), twenty-six (26), twenty-three (23), fourteen (14), eleven (11) 
and two (2) of said township seven (7) south, range twelve (12) east, 
continuing north along the west boundaries of sections thirty-five (35), 
twenty-six (26), twenty-three (23), fourteen (14), eleven (11) and two (2) 
of township six (6) south, range twelve (12) east, to the first standard 
parallel south; thence east along said first parallel south to the south- 
west corner of section thirty-five (85), township five (5) south, range 
twelve (12) east; thence north along the west boundary of sections thirty- 
five (35), twenty-six (26), twenty-three (23), fourteen (14), eleven (11) 
and two (2) in each of townships five (5), four (4), three (8), two (2) 
and one (1), respectively, range twelve (12) east to the northwest corner 
of section two (2), township one (1) south, range twelve (12) east; thence 
west along the base line to the line between ranges eleven (11) and twelve 
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(12) east; thence north along the line between ranges eleven (11) and 
twelve (12) east to the quarter corner on the east line of section thirteen 
(13), township five (5) north, range eleven (11) east; thence west along 
the half section line through the center of sections thirteen (13), fourteen 
(14), fifteen (15), sixteen (16), seventeen (17) and eighteen (18), township 
five (5) north, ranges eleven (11), ten (10), nine (9) and eight (8) east 
to the quarter corner on the west line of section eighteen (18), township 
five (5) north, range eight (8) east; thence south along the township line 
to the southeast corner of township five (5) north, range seven (7) east; 
thence west along the first standard parallel north to the northeast corner 
of township four (4) north, range seven (7) east, thence south along the 
range line between ranges seven (7) and eight (8) east to the southeast 
corner of township one (1) north, range seven (7) east; thence west along 
the base line to the northeast corner of township one (1) south, range 
seven (7) east; thence south along the township line to the east quarter 
corner of section twelve (12), township three (3) south, range seven (7) 
east; thence west through the center of sections twelve (12), eleven (11) 
and ten (10) to the east quarter corner of section nine (9); thence south 
along the section line to the southeast corner of section thirty-three (33), 
township three (8) south, range seven (7) east; thence west to the south- 
east corner of township three (3) south, range six (6) east; thence south 
to what will be, when the same is surveyed, the southwest corner of town- 
ship five (5) south, range seven (7) east; thence west to what will be, 
when the same is surveyed, the northwest corner of township six (6) 
south, range six (6) east; thence south along what will be the township 
line, when the same is surveyed, to the north boundary of the Yellowstone 
national park, and thence east along the north boundary line of the 
Yellowstone national park to the northeast corner thereof; thence south 
along the east boundary line of the Yellowstone national park to an inter- 
section with the boundary line between Montana and Wyoming; thence 
east along said boundary line between Montana and Wyoming to an inter- 
section with the line between ranges fifteen (15) and sixteen (16) east; 
thence north along the line between ranges fifteen (15) and sixteen (16) 
east; to the northeast corner of township eight (8) south, range fifteen 
(15) east; thence west along the line between townships seven (7) and 
eight (8), south to the place of beginning. The county seat is Livingston, 
Montana. 


History: County created Feb. 23, 1887, 1895, L. 1895, pp. 54-58; Secs. 2812, 2833, 
Comp. Stat. 1887, p. 1238, effective May 1, Rev. C. 1907; boundaries changed by Ch. 
1887; Secs. 4121, 4135, Pol. C. 1895; Car- 60, L. 1913; boundaries defined by Ch. 
bon county created out of part of, March 205, L. 1921; re-en. Sec. 4337, R. C. M. 
4, 1895, L. 1895, pp. 49-54; Sweet Grass 1921. 
county created from part of, March 5, 


16-235. (4337.1) Petroleum County. Beginning at a point at the middle 
of the main channel of the Missouri river opposite the middle of the main 
channel of the Musselshell river, running thence up the middle of the 
main channel of the Musselshell river to its intersection with the township 
line between townships 11 and 12 north; thence west along said town- 
ship line to the range line between ranges 24 and 25 east, which is the 
southwest corner of townhsip 12 north of range 25 east of the Montana 
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principal meridian; thence north to the northwest corner of said town- 
ship; thence east to the southwest corner of township 13 north of range 
25 east of the Montana principal meridian; thence north to the southeast 
corner of township 16 north of range 24 east, Montana principal meridian ; 
thence west to the southwest corner of said township and range; thence 
north to the northwest corner of said township and range; thence east 
to the southwest corner of township 17 north of range 24 east; thence 
north to the northwest corner of said township and range; thence east 
to the southwest corner of township 18 north of range 25 east; thence 
north approximately 214 miles to the quarter corner on the west side of 
section 19 in township 18 north of range 25 east; thence east along the 
median line a distance of approximately twelve miles to the quarter corner 
on the east line of section 24 in township 18 north of range 26 east; thence 
north approximately one-half mile to the southwest corner of section 18 
in township 18 north of range 27 east; thence east to the southeast corner 
of said section in said township and range approximately one mile; thence 
north approximately 15 miles to the northeast corner of section 6 in town- 
ship 20 north of range 27 east; thence along the township line between 
townships 20 and 21 north to the southwest corner of township 21 north 
of range 27 east; thence north along the range line between ranges 26 
and 27 east to the intersection of said range line with the middle of the 
main channel of the Missouri river; thence downstream along the middle 
of the main channel of the Missouri river to the place of beginning. The 
city of Winnett, Montana, is hereby declared to be the county seat. 


History: En. by resolution, effective 
February 22, 1925, p. 505, L. 1925. 


16-236. (4338) Phillips County. Commencing at a point where the 
range line between ranges thirty-four (34) and thirty-five (35) east of the 
Montana meridian joins the international boundary line between the 
United States and Canada; thence running south about thirty (80) miles 
along said range line observing the offsets and corrections, to a point 
where said range line intersects the township line between townships 
thirty-two (82) and thirty-three (83) north; thence east along said town- 
ship line about three-fourths (34) of a mile to a point on said township 
line where said line intersects the section line between sections four (4) 
and five (5), in township thirty-two (32) north, range thirty-five (85) east; 
thence south about four and one-half (4144) miles on the section line to a 
point where said section line intersects the center of the channel of the 
Milk river; thence westerly about three (3) miles along the center of the 
channel of Milk river to a point where the same intersects the section 
line between sections twenty-three (23) and twenty-four (24), in town- 
ship thirty-two (32) north, range thirty-four (34) east; thence south about 
two (2) miles along the section line to a point where said section line 
intersects the township line between townships thirty-one (31) and thirty- 
two (32) north; thence west about two (2) miles along said township line 
to the section corner common to sections three (3) and four (4), in town- 
ship thirty-one (81) north, range thirty-four (34) east; thence south 
about six ( 6) miles along the section line to a point where said section line 
intersects the township line between townships thirty (30) and thirty- 
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one (31) north; thence east about two (2) miles on said township line to 
the northwest corner of section one’ (1), township thirty (30) north, range 
thirty-four (84) east; thence south about six (6) miles along the section 
line to a point where said section line intersects the township line between 
townships twenty-nine (29) and thirty (30) north; thence west about 
five (5) miles along said township line to a point where said township 
line intersects the range line between ranges thirty-three (33) and thirty- 
four (84) east; thence south about forty-three (43) miles along said range 
line; observing the offsets and corrections, to a point where said range 
line intersects the center of the channel of the Missouri river; thence 
westerly about one hundred and five (105) miles along the said center 
of the channel of the Missouri river to a point where the same inter- 
sects a north and south line through the center of township twenty-three 
(23) north, range twenty-two (22) east; thence north about eight (8) miles 
through the center of townships twenty-three (23) and twenty-four (24) 
north, range twenty-two (22) east to a point where said line intersects 
the township line between townships twenty-four (24) and twenty-five (25) 
north; thence east about three-fourths (34) of a mile on said township 
line to a point where said township line intersects the north and south 
line through the center of township twenty-five (25) north, range twenty- 
two (22) east; thence northerly along said north and south line through 
the center of township twenty-five (25) north, range twenty-two (22) east 
about three and one-half (3144) miles to a point where said line intersects 
the south boundary line, or said south boundary line produced, of the 
Fort Belknap Indian reservation; thence easterly along the south boundary 
line of said reservation about eleven and one-half (1114) miles to a point 
where the south boundary of said reservation intersects the west boundary 
of the Jefferson national forest; thence northerly about five (5). miles 
along said west boundary line of said Jefferson national forest to the 
northwest corner of said Jefferson national forest; thence easterly about 
seven and one-half (714) miles along the north boundary of said Jefferson 
national forest to a point where said boundary line, of the said boundary 
line produced, intersects the range line between ranges twenty-five (25) and 
twenty-six (26) east; thence northerly about thirty-two (32) miles, observ- 
ing offsets and corrections, along the line between ranges twenty-five (25) 
and twenty-six (26) east to a point where said line intersects the center 
of the channel of the Milk river; thence easterly along the center of the 
channel of Milk river about six (6) miles to a point where the same inter- 
sects the section line between sections twenty-seven (27) and twenty- 
eight (28), in township thirty-one (31) north, range twenty-six (26) east; 
thence north about ten (10) miles along the section line through the center 
of township thirty-one (31) and thirty-two (32) north, range twenty-six 
(26) east to a point where said line intersects the township line between 
townships thirty-two (32) and thirty-three (33) north; thence east about 
one (1) mile on said township line to a point where said township line 
intersects a north and south line through the center of township thirty- 
three (33) north, range twenty-six (26) east; thence north about twelve 
(12) miles through the center of townships thirty-three (33) and thirty- 
four (34) north; range twenty-six (26) east, to a point where said line inter- 
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sects the township line between’ townships: thirty-four (34)..and_ thirty- 
five (35) north; thence east on said township line about three (8) miles to 
a point where said. township: line intersects the range line between ranges 
twenty-six (26) and twenty-seven (27) ‘east; thence north about eighteen 
(18) miles along said range line observing the offsets and corrections, to 
a point where said range line joins the international boundary line between 
the United States and Canada; thence easterly along said international 
boundary line about forty-eight (48) miles to the place of beginning. 
The county seat is Malta, Montana. 


History: County created by petition boundaries defined by Ch. 205, L. 1921; 
and election, effective Feb. 5, 1915, from  re-en. Sec. 4338, R. C. M. 1921. 
portion of Valley and Blaine counties; 


16-237. (4339) Pondera County. Beginning at a point at the intersec- 
tion of the line between township twenty-nine (29) and thirty (30) north 
with the summit of the main divide of the Rocky mountains; thence in 
an easterly direction on the township line between townships twenty-nine 
(29) and thirty (30) north, to the southeast corner of section thirty-six 
(386), township thirty (30) north, range eight (8) west; thence due north 
on the line between ranges seven (7) and eight (8) west to the north- 
east corner of section one (1), township thirty-one (31) north, range eight 
(8) west; thence in an easterly direction on the township line between 
townships thirty-one (31) and thirty-two (32) to a point where said town- 
ship line intersects with the Marias river; thence following on down the 
center of the channel of the Marias river to its intersection with the sec- 
tion line between sections fifteen (15) and sixteen (16), township thirty- 
one (31) north, range three (3) west; thence south about three (3) miles 
to the southwest corner of section thirty-four (34), township thirty-one 
(31) north, range three (8) west; thence east about nine (9) miles to the 
northwest corner of section six (6), township thirty (30) north, range one 
(1) west; thence south about three (3) miles to the southwest corner of 
section eighteen (18), township thirty (30) north, range one (1) west; 
thence east about six (6) miles to the southeast corner of section thirteen 
(13), township thirty (30) north, range one (1) west; thence south about 
nine (9) miles to the southwest corner of section thirty-one (31), town- 
ship twenty-nine (29) north, range one (1) east; thence due east along 
the boundary lines between townships twenty-eight (28) north and 
twenty-nine (29) north, to the northeast corner of township twenty-eight 
(28) north, range two (2) east; thence south along the boundary line 
between ranges two (2) and three (3) east, to the northeast corner of sec- 
tion twenty-five (25), township twenty-six (26) north, range two (2) 
east; thence due west along the section line to the southwest corner of 
section twenty-two (22), township twenty-six (26) north, range three (3) 
west; thence due north along the section line to the southwest corner of 
section thirty-four (34), township twenty-seven (27) north, range three 
(3) west; thence due west along the township line three (3) miles, to the 
southwest corner of section thirty-one (31), township twenty-seven (27) 
north, range three (3) west; thence due north along the township line 
three (8) miles to the southwest corner of section eighteen (18), township 
twenty-seven (27) north, range three (3) west; thence due west along 
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the section line to the southwest corner of section eighteen (18), township 
twenty-seven (27) north, range four (4) west, a distance of six (6) miles; 
thence due north along the township line between ranges four (4) and 
five (5) west, a distance of three (3) miles to the southwest corner of 
section thirty-one (31), township twenty-eight (28) north, range four (4) 
west; thence due west along the line between township twenty-seven (27) 
north and twenty-eight (28) north, to a point where such line, if extended, 
would intersect the summit of the main range of the Rocky mountains; 
thence in a northwesterly direction along the summit of the main range 
of the Rocky mountains to the point of beginning. The county seat is 
Conrad, Montana. 


History: County created by Ch. 22, L. boundaries defined by Ch. 205, L. 1921; 
1919, effective April 1, 1919, from por- re-en. Sec. 4339, R. C. M. 1921. 
tions of Teton and Chouteau counties; 


16-238. (4840) Powder River County. Beginning at the intersection of 
the Montana base line with the range line between ranges fifty-four (54) 
and fifty-five (55) east; thence due south along said range line to its 
intersection with the Montana-Wyoming state line; thence due west along 
the Montana-Wyoming state line to its intersection with the range line 
between ranges forty-four (44) and forty-five (45) east; thence due north 
along the range line between ranges forty-four (44) and forty-five (45) 
east to the point of intersection with the Montana base line; thence due 
east along the Montana base line to the point of beginning. The county 
seat is Broadus, Montana. | 


History: County created by Ch. 141, L. See also sections 16-239 and 16-240, es- 
1919, effective April 1, 1919, from por- tablishing the boundary between Powder 
tion of Custer county; boundaries defined River and Carter counties. 
by Ch. 205, L. 1921; re-en. Sec. 4340, R. 

C. M. 1921. 


16-239. (4340.1) Boundary line between Carter and Powder River 
Counties established. That the boundary line between Powder River county 
and Carter county of the state of Montana, be, and the same is hereby es- 
tablished and defined and shall hereafter be known as follows: 

Beginning at the intersection of the Montana base line with the range 
line between ranges 5414 east and 55 east thence due south along said line 
to the line between township one (1) south and township two (2) south; 
thence due east approximately one-half mile to the line between township 
54 east and township 55 east thence due south along said range line to 
its intersection with the Montana-Wyoming state line. 

History: En. Sec. 1, Ch. 45, L. 1929. 


16-240. (4340.2) Alteration of boundaries of Carter and Powder River 
Counties. The boundaries of Carter county are hereby altered to conform 
to the boundaries of Powder River county as established by this act. 

History: En. Sec. 2, Ch. 45, L. 1929. 


16-241. (4841) Powell County. Beginning at the southeast corner of 
section fourteen (14) in township six (6) north, range eight (8) west, 
and running thence west by section lines to an intersection with the line 
between ranges eleven (11) and twelve (12) west; thence north along 
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said line to the intersection of the divide between the Hell Gate and Big 
Blackfoot rivers; thence northwesterly along the summit of said divide to 
an intersection of the line between ranges thirteen (13) and fourteen (14) 
west; thence due north along said line, observing the offsets and correc- 
tions thereto to the northwest corner of township sixteen (16) north, range 
thirteen (13) west; thence running west along the fourth standard parallel 
north to its intersection with a line extended due north from the summit 
of Medicine Tree hill; thence running north along said line to an inter- 
section with the south line of the north tier of sections of township 
twenty-one (21) north; thence east along the south line of the north 
tier of sections of said township twenty-one (21) north to the summit of 
the main range of the Rocky mountains; thence southerly following the 
summit of the main range of the Rocky mountains to the point where said 
summit is intersected by the west boundary line of range eleven (11) 
west; thence south along the west boundary line of townships twenty (20), 
nineteen (19), eighteen (18) and seventeen (17), north of said range 
eleven (11) west to the southwest corner of township seventeen (17) north, 
range eleven (11) west; thence east along the south boundary of township 
seventeen (17) north, ranges eleven (11) and ten (10) west, to the north- 
west corner of township sixteen (16) north, range nine (9) west; thence 
south along the west line of townships sixteen (16), fifteen (15), four- 
teen (14) and thirteen (13) north, range nine (9) west to the southwest 
corner of township thirteen (18) north, range nine (9) west; thence east 
along the south boundary line of township thirteen (13) north of ranges 
nine (9) and eight (8) west to the northwest corner of township twelve 
(12) north, range seven (7) west; thence south along the west boundary 
line of townships twelve (12) and eleven (11) north, range seven (7) 
west to the corner between sections eighteen (18) and nineteen (19) of 
said township eleven (11) north of range seven (7) west; thence east along 
the south boundary lines of sections eighteen (18), seventeen (17), sixteen 
(16), fifteen (15), fourteen (14) and thirteen (13) of said township eleven 
(11) north, range seven (7) west to the boundary line between said town- 
ship eleven (11) north, range seven (7) west and township eleven (11) 
north, range six (6) west; thence south along the west boundary line of 
said Lowen eleven (11) north, range six (6) west to the southwest 
corner of said township eleven (11) north, range six (6); thence east 
along the south boundary line of said bday eleven (11) north, range 
six (6) west to the point of intersection with the summit of the main 
range of the Rocky mountains; thence southerly along the summit of the 
main range of the Rocky mountains to its intersection with the north 
boundary of township six (6) north, range eight (8) west; thence west 
to the northeast corner of section two (2) in said township six (6) north, 
range eight (8) west; thence running south by section lines to the ieee 
of beginning. The conte seat is Deer Lodge, Montana. 


History: County created Jan. 31, 1901, Missoula county, Ch. 46, L. 1915; bounda- 
L. 1901, pp. 101-106; part of Lewis and ries defined by Ch. 205, L. 1921; re-en, 
Clark added to, Ch. 106, Z. 1903; Secs. Sec. 4341, R. C. M. 1921. 

2836, 2837, Rev. C. 1907; part added to 
16-242. (4342) Prairie County. Beginning at the northeast corner of 
township sixteen (16) north, range fifty (50) east; thence at right angles 
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due south along the range line between ranges fifty (50) and fifty-one (51) 
east, to the southwest corner of section seven (7), township fourteen (14) 
north, range fifty-one (51) east; thence running at right angles due east 
along section lines to the northeast corner of section thirteen (13), town- 
ship fourteen (14) north, range fifty-one (51) east; thence running at 
right angles due south to the southeast corner of township fourteen (14) 
north, range fifty-one (51) east; thence running at right angles due east 
along the north line of township thirteen (13) north, to the northeast 
corner of township thirteen (18) north, range fifty-two (52) east; thence 
running at right angles due south one (1) mile to the southwest corner of 
Section six (6), township thirteen (18) north, range fifty-three (53) east; 
thence running at right angles due east to the southeast corner of said 
section six (6), township thirteen (13) north, range fifty-three (53) east; 
thence running at right angles due south one (1) mile to the southwest 
corner of section eight (8), township thirteen (18) north, range fifty-three 
(53) east; thence running at right angles due east one (1) mile to the 
northeast corner of section seventeen (17), township thirteen (13) north, 
range fifty-three (53) east; thence running at right angles due south 
along section lines to the southwest corner of section twenty-one (21), 
township thirteen (13) north, range fifty-three (53) east; thence running 
at right angles due east along the north line of section twenty-eight (28), 
twenty-seven (27), twenty-six (26), twenty-five (25), township thirteen 
(13) north, range fifty-three (53) east; thence along the north line of 
sections thirty (80), twenty-nine (29), twenty-eight (28), twenty-seven 
(27), twenty-six (26), twenty-five (25) of townships thirteen (18) north, 
fifty-four (54) east and thirteen (13) north, fifty-five (55) east to the 
northeast corner of section twenty-seven (27), township thirteen (13) 
north, range fifty-six (56) east; thence due south along the east line of 
sections twenty-seven (27) and thirty-four (34), to the southeast corner of 
section thirty-four (34), township thirteen (13) north, range fifty-six 
(56) east; thence west to the northwest corner of section six (6), township 
twelve (12) north, range fifty-seven (57) east; thence running at right 
angles due south along the east line of range fifty-six (56) to the south- 
east corner of township eleven (11) north, range fifty-six (56) east; thence 
at right angles due west along the south line of township eleven (11) 
north, to the northwest corner of township ten (10) north, range fifty-six 
(56) east; thence south to the northwest corner of section nineteen (19), 
township ten (10) north, range fifty-six (56) east; thence running at 
right angles due west along the north line of sections twenty-four (24), 
twenty-three (23), twenty-two: (22), twenty-one (21), twenty (20) and 
nineteen (19), township ten (10) north, range fifty-five (55) east to the 
northwest corner of section nineteen (19), township ten (10) north, range 
fifty-five (55) east; thence running at right angles due south to the south- 
west corner of township ten (10) north, range fifty-five (55) east; thence 
running due west along the south line of township ten (10) north, range 
fifty-four (54) east; to the northwest corner of township nine (9) north, 
range fifty-four (54) east; thence due south two (2) miles to the south- 
east corner of section twelve’ (12), township nine (9) north, range fifty- 
three (53) east; thence due west along section lines to the southwest 
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corner of section seven (7), township nine (9) north, range fifty-two 
(52) east; thence due north along the line between ranges fifty-one (51) 
and fifty-two (52) to the southeast corner of township ten (10) north, 
range fifty-one (51) east; thence due west along the north line of town- 
ship nine (9) north, to the southwest corner of section thirty-three (33), 
township ten (10) north, range fifty (50) east; thence at right angles due 
north two (2) miles to the northeast corner of section twenty-nine (29), 
township ten (10) north, range fifty (50) east; thence at right angles 
due west to the northwest corner of section thirty (30), township ten (10) 
north, range fifty (50) east; thence along the line between ranges forty- 
nine (49) and fifty (50) to the northeast corner of township ten (10) 
north, range forty-nine (49) east; thence at right angles due west to the 
northwest corner of section four (4), township ten (10) north, range 
forty-nine (49) east; thence north to the northwest corner of section four 
(4), township eleven (11) north, range forty-nine (49) east; thence west 
to the southwest corner of township twelve (12) north, range forty-nine 
(49) east; thence north to the northwest corner of township twelve (12) 
north, range forty-nine (49) east; thence west to the southwest corner of 
township thirteen (138) north, range forty-seven (47) east; thence north 
along the west line of township thirteen (13) north to the northeast cor- 
ner of section twenty-five (25), township thirteen (13) north, range forty- 
six (46) east; thence west along the section line to the southwest corner 
of section nineteen (19), township thirteen (13) north, range forty-five 
(45) east; thence north along the west line of townships thirteen (18), 
fourteen (14), fifteen (15) and sixteen (16) north, to the northwest 
corner of township sixteen (16) north, range forty-five (45) east; thence 
due east along the north line of township sixteen (16) north to the north- 
east corner of township sixteen (16) north, range forty-five (45) east; 
thence due south to the northeast corner of township fifteen (15) north, 
range forty-five (45) east; thence due east to the northeast corner of 
township fifteen (15) north, range forty-six (46) east; thence due north 
to the northwest corner of township sixteen’ (16) north, range forty-seven 
(47) east; thence due east along the north line of township sixteen (16) 
north to the place of beginning. The county seat is Terry, Montana. 

History: County created by petition Ch. 139, L. 1917; boundaries defined by 
and election, effective Feb. 5, 1915, from Ch. 205, L. 1921; re-en. Sec. 4342, R. C. M. 


parts of Dawson, Custer and Fallon coun- 1921. 
ties; boundaries extended March 9, 1917, 


16-243. (4343) Ravalli County. Beginning at the intersection of the 
boundary line between Montana and Idaho with the line dividing town- 
ships ten (10) and eleven (11) north, range twenty-two (22) west, and 
running thence in a general southerly direction following said boundary 
line to an intersection of the summit of the Bitter Root mountains with 
the continental divide, said intersection being six (6) miles, more or less, 
northwest of the crossing of the Dehalonega pass; thence running in a gen- 
eral northeasterly direction along the top of the continental divide to 
an intersection with the summit of the divide between Bitter Root river 
and Rock creek; thence following the summit of said divide in a norther- 
ly direction to its intersection with the north line of township ten (10) 
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north, range eighteen (18) west; thence following the line between township 
ten (10) north and eleven (11) north, west to the point of beginning. The 


county seat is Hamilton, Montana. 


History: County created, effective April 
1, 1893, L. 1893, pp. 209-212; Sec. 1 of 
act amended by act approved March 2, 


1895; Sec. 2827, Rev. C. 1907; boundaries 
defined by Ch. 205, L. 1921; re-en. Sec. 
4343, R. ©. M. 1921. 


1893, L. 1893, p. 212; Sec. 4129, Pol. C. 


16-244, (4344) Richland County. Beginning at the point of intersec- 
tion of the range line between ranges fifty (50) and fifty-one (51) east at 
the center of the main channel of the Missouri river; running thence south 
along the range line between ranges fifty (50) and fifty-one (51) east to 
the north line of township twenty-four (24) north, range fifty-one (51) 
east; thence west along the north line of township twenty-four (24) north 
to the northeast corner of township twenty-four (24) north, range fifty 
(50) east; thence south along the range line between ranges fifty (50) 
and fifty-one (51) east to the southeast corner of township twenty-three 
(23) north, range fifty-one (51) east; thence east along the south line of 
township twenty-three (23) north, ranges fifty-one (51) and fifty-two (52) 
east to the northwest corner of township twenty-two (22) north, range 
fifty-three (53) east; thence south along the line between ranges fifty-two 
(52) and fifty-three (53) east to the southwest corner of township twenty- 
two (22) north, range fifty-three (53) east; thence east along the line 
between townships twenty-one (21) and twenty-two (22) north to the 
northwest corner of township twenty-one (21) north, range fifty-six (56) 
east; thence south on the line between ranges fifty-five (55) and fifty-six 
(56) east to the southwest corner of said township twenty-one (21) north, 
range fifty-six (56) east; thence east along the line between townships 
twenty (20) and twenty-one (21) north to the northwest corner of town- 
ship twenty (20) north, range fifty-seven (57) east; thence south to the 
southwest corner of township nineteen (19) north, range fifty-seven (57) 
east; thence east along the line between townships eighteen (18) and nine- 
teen (19) north to the southwest corner of township nineteen (19) north, 
range sixty (60) east; thence north on the line between ranges fifty-nine 
(59) and sixty (60) east to the southwest corner of section eighteen (18), 
and township nineteen (19) north, range sixty (60) east; thence east on 
the section line to the Montana-North Dakota boundary; thence north 
along said Montana-North Dakota boundary to its intersection with the 
center of the main channel of the Missouri river; thence in a westerly 
direction following the center of the said channel to the place of begin- 
ning. The county seat is Sidney, Montana. 


History: County created by petition 
and election, effective May 27, 1914, from 
portion of Dawson county; conflict in 
southern boundary by creation of Wibaux 
county, Aug. 17, 1914; southern boundary 


fixed by Ch. 24, L. 1915, effective Feb. 19, 
1915; portion detached by creation of Mc- 
Cone county, Ch. 33, L. 1919; boundaries 
defined by Ch. 205, L. 1921; re-en. Sec. 
4344, R. C. M. 1921. 


16-245. (4845) Roosevelt County. Beginning at a point at the north- 
west corner of township thirty-two (32) north, range forty-six (46) east; 
thence east along the township line between township thirty-two (32) and 
thirty-three (33) north, a distance of about forty-eight (48) miles to the 
northeast corner of township thirty-two (32) north, range fifty-three (53) 
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east; thence south a distance of about six (6) miles along the range line 
between ranges fifty-three (53) and fifty-four (54) to the southeast corner 
of township thirty-two (32) north, range fifty-three (53) east; thence 
east along the township line a distance of about six (6) miles between 
townships thirty-one (31) and thirty-two (32), to the northeast corner of 
township thirty-one (31) north, range fifty-four (54) east; thence south a 
distance of about six (6) miles to the southeast corner of township thirty- 
one (31) north, range fifty-four (54) east; thence east along the town- 
ship line between townships thirty (30) and thirty-one (31) north to the 
boundary line of the states of Montana and North Dakota; thence south 
to the Missouri river; thence west on a meandering line following the 
center of the present main channel of the Missouri river so as to include 
all that portion of sections one (1), two (2), six (6), seven (7), eleven 
(11), twelve (12) and thirteen (18) in township twenty-seven (27) north, 
range forty-nine (49) east, which lies north of the present main channel 
of the Missouri river, to an intersection with the line between ranges 
forty-five (45) and forty-six (46) east; thence in a northerly direction 
along said line, observing the offsets and corrections, to the place of 
beginning. The temporary county seat is Poplar, Montana. 


History: County created by Ch. 23, L. NOTE.—Im aceordanee with the usual 
1919, effective Feb. 18, 1919, from portion provisions for changing county seats, the 
of Sheridan county; boundaries defined by county seat of Roosevelt county has been 
Ch. 205, L. 1921; re-en. Sec. 4345, R. C. M. changed from Poplar to Wolf Point, Mon- 
1921. tana. 


16-246. (43846) Rosebud County. Beginning at the northeast corner of 
section thirty-six (36), township thirteen (13) north, range forty-four 
(44) east; thence west, following the north line of sections thirty-six (36), 
thirty-five (35), thirty-four (34), thirty-three (33), thirty-two (82) and 
thirty-one (31) in township thirteen (18) north, range forty-four (44) 
east, and the north line of sections thirty-six (36), thirty-five (35), 
thirty-four (34), thirty-three (33), thirty-two (32) and thirty-one (31) 
in township thirteen (13) north, range forty-three (43) east, and the 
north line of sections thirty-six (36), thirty-five (35), thirty-four (34), 
thirty-three (33), thirty-two (32) and thirty-one (31) in township thirteen 
(13) north, range forty-two (42) east, and the north line of sections 
thirty-six (36), thirty-five (35), thirty-four. (34), thirty-three (33), thirty- 
two (32) and thirty-one (31) in township thirteen (18) north, range forty- 
one (41) east and the north line of sections thirty-six (36), thirty-five (35), 
thirty-four (34), thirty-three (33), thirty-two (32) and thirty-one (31) in 
township thirteen (13) north, range forty (40) east; thence north for a 
distance of one (1) mile to the northeast corner of section twenty-five 
(25), township thirteen (13) north, range thirty-nine (39) east, the same 
being two (2) miles north of the third standard parallel; thence west on 
the north line of sections twenty-five (25), twenty-six (26), twenty-seven 
(27), twenty-eight (28), twenty-nine (29) and thirty (30) in township 
thirteen (13) north, range thirty-nine (39) east, and the north line of 
sections twenty-five (25), twenty-six (26), twenty-seven (27), twenty- 
eight (28), twenty-nine (29) and thirty (30) in township thirteen (13) 
north, range thirty-eight (38) east, and the north line of sections twenty- 
five (25), twenty-six (26), twenty-seven (27), twenty-eight (28), twenty- 
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nine (29) and thirty (30) in township thirteen (18) north, range thirty- 
seven (37) east, and the north line of sections twenty-five (25), twenty-six 
(26), twenty-seven (27), twenty-eight (28), twenty-nine (29) and. thirty 
(30): in township thirteen (13) north, range thirty-six (36) east, and the 
north line of sections twenty-five (25), twenty-six (26), twenty-seven (27), 
twenty-eight (28), twenty-nine (29) and thirty (30) in township thirteen 
(13) north, range thirty-five (35) east, and the north line of sections 
twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight (28), 
twenty-nine (29) and thirty (30) in township thirteen (13) north, range 
thirty-four (34) east, to the northwest corner of section thirty (30) in town- 
ship thirteen (13) north, range thirty-four (34) east; thence south to the 
northeast corner of section thirty-six (36), township thirteen (13) north, 
range thirty-three (33) east, the same being one (1) mile north of the 
third standard parallel; thence west, following the north line of sections 
thirty-six (36), thirty-five (85), thirty-four (34), thirty-three (33), thirty- 
two (82) and thirty-one (31), in township thirteen (13) north; range 
thirty-three (33) east, and the north line of sections thirty-six (36), 
thirty-five (35), thirty-four (34), thirty-three (33), thirty-two (32) and 
thirty-one (81) in township thirteen (13) north, range thirty-two (32) 
east, and the north line of sections thirty-six (36), thirty-five (35), thirty- 
four (34), thirty-three (33), thirty-two (32) and thirty-one (31), in town- 
ship thirteen (13) north, range thirty-one (31) east, and the north line of 
sections thirty-six (36), thirty-five (35) and thirty-four (34) in township 
thirteen (13) north, range thirty (80) east, to a point in the center of 
the channel of the Musselshell river, where said section line intersects 
said river, the same being a point one (1) mile north of the third stand- 
ard parallel; thence in a southerly direction following the center of said 
channel to the southeast corner of section twenty-nine (29), township ten 
(10) north, range thirty-one (31) east; running thence east along the 
south line of sections twenty-eight (28) and twenty-seven (27) to the 
southwest corner of section twenty-six (26) in township ten (10) north, 
range thirty-one (31) east; thence south along the east line of section 
thirty-four (34), township ten (10) north, range thirty-one (31) east and 
along the east line of sections three (3), ten (10), fifteen (15), twenty-two 
(22), twenty-seven (27) and thirty-four (34), township nine (9) north, 
range thirty-one (31) east to the southeast corner of said section thirty- 
four (34) in township nine (9) north, range thirty-one (31) east; thence 
east along the line between townships eight (8) and nine (9) north, to 
the northeast corner of section two (2), township eight (8) north, range 
thirty-six (386) east; thence south along the section line to the southeast 
corner of section two (2), township eight (8) north, range thirty-six (36) 
east; thence east to the intersection of the south boundary line of section 
one (1) with the range line between ranges thirty-six (86) and thirty- 
seven (37) east; thence south along the range line between ranges thirty- 
six (36) and thirty-seven (37) east, to the intersection of the north town- 
ship line of township seven (7) north; thence east along the township line 
of township seven (7) north to the intersection with the range line 
between ranges thirty-seven (37) and thirty-eight (38) east; thence south 
along the line between ranges thirty-seven (37) and thirty-eight (38) east, 
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to the center of the main channel of the Yellowstone river; thence in a 
southeasterly course along: the main channel of the Yellowstone river to 
the east line of section six (6), township six (6) north, range thirty-eight 
(38) east; thence due south along the east lne of. sections six (6), seven 
(7), eighteen (18), nineteen (19), thirty (80) and thirty-one (381) of 
townships six (6) and five (5) north, range thirty-eight (38) east, to the 
southeast corner of section thirty-one (31), township five (5) north, range 
thirty-eight (38) east; thence along the north line of township four (4) 
north, range thirty-eight (38) east, to the northeast corner of township 
four (4) north, range thirty-eight (38) east; thence south to the north- 
west corner of section nineteen (19), township one (1) north, range thirty- 
nine (39) east; thence east to the northeast corner of section twenty-one 
(21), township one (1) north, range thirty-nine (89) east; thence south 
to the southeast corner of section thirty-three (33), township one (1) 
north, range thirty-nine (39) east; thence west to the northeast corner of 
section four (4), township one (1) south, range thirty-nine (39) east; 
thence south along the east line of sections four (4), nine (9), sixteen 
(16), twenty-one (21), twenty-eight (28) and thirty-three (33) of town- 
ship one (1) south, range thirty-nine (39) east and the east line of sec- 
tion four (4) produced, township two (2) south, range thirty-nine (39) 
east, to an intersection with the northern boundary line of the northern 
Cheyenne Indian reservation; thence east following the northern bound- 
ary line of the said Indian reservation to its intersection with the east 
line of township two (2) south, range forty (40) east; thence south along 
the line between ranges forty (40) and forty-one (41) east to the south- 
west corner of township five (5) south, range forty-one (41) east; thence 
west along the first standard parallel south to the northeast corner of 
township six (6) south, range forty (40) east; thence south on the line 
between ranges forty (40) and forty-one (41) east to the northwest corner 
of township eight (8) south, range forty-one (41) east; thence east to 
the northeast corner of township eight (8). south, range forty-four (44) 
east; thence north on the line between ranges forty-four (44) and forty- 
five (45) east, observing all corrections and offsets of the eleventh guide 
meridian to the northeast corner of township twelve (12) north, range 
forty-four (44) east; thence east along the third standard parallel north to 
the southeast corner of section thirty-six (86), township thirteen (13) north, 
range forty-four (44) east; thence north along the east line of said sec- 
tion thirty-six (36) to the northeast corner thereof, being the place of begin- 
ning. The county seat is Forsyth, Montana. 


History: County created Feb. 1, 1901, with Musselshell changed, Ch. 108, L. 
L. 1901, pp. 97-101, effective March 1, 1917; boundary line with Yellowstone 
1901; Sec. 2839, Rev. C. 1907; Big Horn county changed, Ch. 159, L. 1917; Treasure 
county created, including part of, Jan. 13, county detached, Ch. 5, L. 1919; bounda- 
1913; boundary line with Dawson county ries defined by Ch. 205, L. 1921; re-en. 
changed, Ch. 36, L. 1917; boundary line Sec. 4346, R. C. M. 1921. 


16-247. (4347) Sanders County. Beginning at the intersection of the 
center of the channel of the Flathead river with the south line of the 
north tier of sections of township twenty-one (21) north; thence running 
southerly along the center of the main channel of the said Flathead or 
Pend d’Oreille river to its intersection with the south boundary line of 
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township. nineteen (19) north, range twenty-one: (21) west, said point 
being approximately two (2) miles. east of the southwest corner of said 
township; thence east on the line between townships eighteen (18) and 
nineteen (19) north, to the point where said line intersects the line be- 
tween ranges twenty (20) and twenty-one (21) west; thence south on said 
line between ranges twenty (20) and twenty-one (21) west, to the summit of 
the range of mountains commonly called the Coeur d’Alene, said moun- 
tains dividing the waters of the Missoula and Pend d’Oreille or Flathead 
rivers; thence westerly along said summit of the Coeur d’Alene moun- 
tains to a point where said summit intersects the summit of the watershed 
dividing the waters of the Missoula and Clark’s Fork rivers; thence west- 
erly along said summit dividing the waters of the Missoula and Clark’s 
Fork rivers to the point where said summit intersects the Horse Plains 
guide meridian; thence due north along said Horse Plains guide meridian 
to the northeast corner of section twenty-five (25) in township eighteen 
(18) north, range twenty-six (26) west; thence due west three (3) miles 
to the southwest corner of section twenty-two (22), in said township and 
range; thence due north one (1) mile to the northeast corner of section 
twenty-one (21) in said township and range; thence due west to the line 
between ranges twenty-six (26) and twenty-seven (27) west; thence north 
on the line between ranges twenty-six (26) and twenty-seven (27) west, 
to the summit of the Coeur d’Alene mountains; thence westerly along the 
summit of said Coeur d’Alene mountains to the boundary line between 
the state of Montana and the state of Idaho, and northerly along said 
boundary line to an intersection with the divide between the Clark’s Fork 
of the Columbia and the Kootenai rivers; thence running in an easterly 
and southeasterly direction following the summit of said divide to an 
intersection with the south line, or the south line extended, of section 
twelve (12), township twenty-six (26) north, range twenty-eight (28) 
west; thence running east seven (7) miles, more or less, along the south 
line of said section twelve (12) and the south line of sections seven (7), 
eight (8), nine (9), ten (10), eleven (11) and twelve (12), township 
twenty-six (26) north, range twenty-seven (27) west, to the southeast cor- 
ner of section twelve (12), township twenty-six (26) north, range twenty- 
seven (27) west; thence south to the southwest corner of section eighteen 
(18), township twenty-six (26) north, range twenty-six (26) west; thence 
east one (1) mile to the southeast corner of said section eighteen (18) ; 
thence south along the section line to the southeast corner of section 
thirty-one (31), township twenty-five (25) north, range twenty-six (26) 
west; thence east along the sixth standard parallel north to the northeast 
corner of township twenty-four (24) north, range twenty-four (24) west; 
thence south on the line between ranges twenty-three (23) and twenty- 
four (24) west to the southwest corner of section eighteen (18), township 
twenty-three (28) north, range twenty-three (23) west; thence east one 
(1) mile to the southeast corner of said section eighteen (18); thence 
south a distance of ten (10) miles more or less following the section line 
to the southeast corner of section six (6), township twenty-one (21) north, 
range twenty-three (23) west; thence east following the south line of the 
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north tier of sections of township twenty-one (21) north, to the PIAS of 
beginning. The county seat is Thompson Falls, Montana. 


- History: County created from portion L. 1913, defining Flathead; boundarics 
of Missoula, March 1, 1906, Ch. 9, ..1905;.- changed March 1, 1913, Ch. 46, L. 1913, 
Sec. 2841, Rev. C. 1907; boundaries. defining Lincoln; boundaries defined by 
changed Feb. 25, 1911, Ch. 54, L. 1911; Ch. 205, L. 1921; re-en. Sec. 4347, R. C. M. 
boundaries changed Feb. 28, 1913, Ch. 42, 1921. 


16-248. (4348) Sheridan County. Commencing at a point on the north- 
ern boundary line of the state of Montana which is intersected by the 
range line between ranges fifty (50) and fifty-one (51) east, and running 
thence south along said range line a distance of six (6) miles more or 
less to the southeast corner of township thirty-seven (37) north, range 
fifty (50) east; thence east on the township line between townships thirty- 
seven (87) fad thirty-six (36) north, range fifty-one (51) east a distance 
of one (1) mile to the line between sections three (3) and four (4), town- 
ship thirty-six (86) north, range fifty-one (51) east; thence directly 
south on the section line a distance of about eighteen (18) miles to the 
southeast corner of section thirty-three (33), township thirty-four (34) 
north, range fifty-one (51) east; thence east on the township line between 
townships thirty-three (33). fer thirty-four (34) north, range fifty-one 
(51) east for a distance of three (3) miles to the eect corner of 
township thirty-four (34) north, range fifty-one (51) east; thence south 
on the line between ranges fity-one (51) and fifty-two ( 52) Be a distance 
of six (6) miles to the southeast corner of township thirty-three (33) north, 
range fifty-one (51) east; thence east along the eighth standard eee 
north between townships thirty-two (32) and thirty-three (33) north to 
the northeast corner of township thirty-two (32). north, range fifty-three 
(538) east; thence south a distance of about six (6) miles along the line 
between ranges fifty-three (53) and fifty-four (54) east to the southeast 
corner of township thirty-two (32) north, range fifty-three (53) east; 
thence east along the township line a distance of about six (6) miles 
between townships thirty-one (81) and thirty-two (32) north, to the north- 
east corner of township thirty-one (31) north, range fifty-four (54) east; 
thence south a distance of about six (6) miles to the southeast corner of 
township thirty-one (31) north, range fifty-four (54) east; thence east 
along the line between townships thirty (380) and thirty-one (31) north, to 
its intersection with the boundary line between the state of Montana and 
the state of North Dakota; thence in a northerly direction along the 
eastern boundary line of the state of Montana, to. the point where said 
boundary line is intersected by the boundary line between the state of Mon- 
tana and the Dominion of Canada; thence in a westerly direction along the 
northern boundary line of the state of Montana to the point of beginning. 
The county seat is Plentywood, Montana. 


History: County created by petition tive Feb. 18, 1919; Daniels Coane de- 
and election, effective March 24, 1913, tached, Aug. 30, 1920; boundaries defined 
from portion of Valley county; Roosevelt by Ch. 205, L. 1921; re-en. Sec. 4348, R. C, 
county detached by Ch. 23, L. 1919, effec- M. 1921. 


16-249, (4349) Silver Bow County. Beginning at a point where. the 
line of the divide between the headwaters of Brown’s gulch and Dry Cotton- 
wood creek intersects the continental divide and EAE thence south- 
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westerly along the line of the said divide between the headwaters of 
Brown’s gulch and Dry Cottonwood creek to the point where said divide 
intersects the first standard parallel north of the Montana base line; 
thence running west along said standard parallel to the Deer Lodge guide 
meridian; thence south to the southeast corner of township four (4) north, 
range ten (10) west; thence west to the southwest corner of section 
thirty-three (33), township four (4) north, range ten (10) west; thence 
in a southerly and westerly direction to the top of the divide between 
Willow creek and Beef strait; thence along the top of said divide to 
the point where it intersects the main range of the Rocky mountains; 
thence following the summit of said main range of the Rocky mountains 
as it trends in a southerly direction to the point where it is intersected 
by the divide between Bear creek and Johnson creek; thence following 
said divide in a southerly direction and continuing south to a point in the 
center of the channel of the Big Hole river; thence down the center of 
said river to the mouth of Camp creek; thence up Camp creek to its right- 
hand fork; thence up said fork to its source; thence in a direct line to 
the summit of Table mountain; thence in a direct line to Parson’s bridge 
on the Jefferson river; thence westerly along Parson’s toll road, leading 
from Parson’s bridge to the city of Butte, to the point where said road 
crosses Fish creek; thence up Fish creek to the head of Belcher’s ditch; 
thence in a direct line to the forks of Little Pipestone creek, near the 
site of Parson’s old tollgate; thence up the north fork of Little Pipe- 
stone creek to its source; thence in a direct line to the nearest point of 
the continental divide; thence northerly along said continental divide to 
the place of beginning. The county seat is Butte, Montana. 


History: County created Feb. 16, 1881, Deer Lodge county, Ch. 62, L. 1903; Secs. 


L, 1881, p. 85; boundaries changed March 
7, 1883, L. 1883, p. 97; Sec. 741, 5th Div. 
Comp. Stat. 1887; Granite county created 


2806, 2790, Rev. ©. 1907; part of Deer 
Lodge county added to and boundaries 
defined, Ch. 21, L. 1917, effective May 1, 


out of part of, March 2, 1893, I. 1893, p. 
212: Sec. 4118, Pol. C. 1895; part added to 


16-250. (4850) Stillwater County. Beginning on the east line of sec- 
tion thirty-five (35), township two (2) south, range twenty-three (23) 
east, where same is intersected by the mid-channel of the Yellowstone 
river; thence north along the east line of section thirty-five (35) and 
twenty-six (26), to the northeast corner of section twenty-six (26), town- 
ship two (2) south, range twenty-three (23) east; thence west along the 
north line of said section twenty-six (26) to the northwest corner thereof ; 
thence north along the east line of section twenty-two (22), township two 
(2) south, range twenty-three (23). east, to the northeast corner of sec- 
tion twenty-two (22), said township and range; thence west along the 
north line of said section twenty-two (22) to the northwest corner thereof; 
thence north along the east line of sections sixteen (16) and nine (9), 
township two (2) south, range twenty-three (23) east, to the northeast 
corner of section nine (9), said township and range; thence west along 
the north line of section nine (9), township two (2) south, range twenty- 
three (23) east, to the northwest corner of said section nine (9); thence 
north along the east line of ‘section five (5), said township and range, to 
the southeast corner of section thirty-two (32), township one (1) south, 
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range twenty-three (28) east; thence north along the east line of sec- 
tions thirty-two (82), twenty-nine (29), twenty (20), seventeen (17), 
eight (8) and five (5), township one (1) south, range twenty-three (23) 
east, to the base line; thence east along the base line to the southeast corner 
of section thirty-one (31), township one (1) north, range twenty-three (23) 
east; thence north along the east line of sections thirty-one (81), thirty 
(30), nineteen (19), eighteen (18), seven (7) and six (6), of townships 
one (1) and two (2) north, range twenty-three (23) east, to the north- 
east corner of section six (6), township two (2) north, range twenty-three 
(23) east; thence west along the north line of section six (6), township 
two (2) north, range twenty-three (23) east, to the southeast corner of 
township three (3) north, range twenty-two (22) east; thence north along 
the east line of townships three (8) and four (4) north, range twenty-two 
(22) east, to the first standard parallel north; thence west along the first 
standard parallel north to the northwest corner of section six (6), town- 
ship four (4) north, range nineteen (19) east; thence south along the west 
line of townships four (4) and three (3) north, range nineteen (19) east, 
to the northeast corner of township two (2) north, range eighteen (18) 
east; thence west along the line between townships two (2) and three (3) 
north to the northeast corner of section five (5), township two (2) north, 
range eighteen (18) east; thence south along the east line of sections 
five (5), eight (8), seventeen (17), twenty (20), twenty-nine (29) and 
thirty-two (382) to the southeast corner of section thirty-two (382), town- 
ship two (2) north, range eighteen (18) east; thence west along the 
north line of sections five (5) and six (6), township one (1) north, range 
eighteen (18) east, to the northwest corner of said section six (6); thence 
south along the line between ranges seventeen (17) and eighteen (18) east 
to the base line; thence west along said base line to the northwest corner 
of section six (6), township one (1) south, range eighteen (18) east; 
thence south along the west line of townships one (1) and two (2) south, 
range eighteen (18) east to the southwest corner of section thirty-one (31), 
township two (2) south, range eighteen (18) east; thence west along the 
north line of township three (3) south, range seventeen (17) east, to the 
northwest corner of section six (6), township three (3) south, range seven- 
teen (17) east; thence south along the west line of township three (3) 
south, range seventeen (17) east, to the northeast corner of section twenty- 
four (24), township three (3) south, range sixteen (16) east; thence west 
along the north line of sections twenty-four (24), twenty-three (23), 
twenty-two (22), twenty-one (21), twenty (20) and nineteen (19), town- 
ship three (3) south, range sixteen (16) east, to the northwest corner of 
section nineteen (19), in township three (8) south, range sixteen (16) 
east; thence south along the west line of township three (8) south, range 
sixteen (16) east, to the northeast corner of section one (1), township 
four (4) south, range fifteen (15) east; thence west along the north line 
of township four (4) south, range fifteen (15) east, to the northwest 
corner of section six (6), township four (4) south, range fifteen (15) east; 
thence south along the west line of townships four (4) and five (5) south, 
range fifteen (15) east, to the first standard parallel south; thence west 
along the first standard parallel south to a point which, when surveyed, 
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will be. the northwest corner of township six (6) south, range fourteen 
(14) east; thence south along the west line of townships six (6) and 
seven (7) south, range fourteen (14) east, to a point which, when sur- 
veyed, will be the southwest corner of section thirty-one (31), township 
seven (7) south, range fourteen (14) east; thence east along the south 
line of township seven (7) south, ranges fourteen (14), fifteen (15) and 
sixteen (16) east, to a point which, when surveyed, will be the southeast 
corner of township seven (7) south, range sixteen (16) east; thence north 
along the east line of said township to the northeast corner thereof; thence 
east along the south line of township six (6) south, range seventeen (17) 
east, to the southeast corner of section thirty-four (34), township six (6) 
south, range seventeen (17) east; thence north along the east line of 
sections thirty-four (34), twenty-seven (27), and twenty-two (22), to the 
northeast corner of section twenty-two (22), township six (6) south, 
range seventeen (17) east; thence east along the line between sections 
fourteen (14) and twenty-three (23), township six (6) south, range seven- 
teen (17) east, to the southeast corner of section fourteen (14), town- 
ship six (6) south, range seventeen (17) east; thence north along the east 
line of sections fourteen (14) and eleven (11), township six (6) south, range 
seventeen (17) east, to the northeast corner of section eleven (11), 
township six (6) south, range seventeen (17) east; thence east along the 
south line of section one (1), township six (6) south, range seventeen 
(17) east, to the southeast corner of said section one (1); thence north 
along the east line of township six (6) south, range seventeen (17) east, 
to the northeast corner of section one (1); thence east along the first 
standard parallel south to the southeast corner of section thirty-six (36), 
township five (5) south, range seventeen (17) east; thence north along the 
east line of township five (5) south, range seventeen (17) east, to the 
northeast corner of said section thirty-six (36), township five (5) south, 
range seventeen (17) east; thence east along the line between sections 
thirty (30) and thirty-one (31), township five (5) south, range eighteen 
(18) east, to the southeast corner of section thirty (30), township five (5) 
south, range eighteen (18) east; thence north along the east line of said 
section thirty (80), to the northeast corner thereof; thence east along the 
line between sections twenty (20) and twenty-nine (29), township five (5) 
south, range eighteen (18) east, to the southeast corner of said section 
twenty (20); thence north along the east line of said section twenty (20), 
to the northeast corner thereof; thence east along the line between sec- 
tions sixteen (16) and twenty-one (21), township five (5) south, range 
eighteen (18) east, to the southeast corner of said section sixteen (16) ; 
thence north along the east line of said section sixteen (16), township 
five (5) south, range eighteen (18) east, to the northeast corner thereof; 
thence east along the line between sections ten (10) and fifteen (15), 
township five (5) south, range eighteen (18) east, to the southeast corner 
of said section ten (10); thence north along the east line of said section 
ten (10), to the northeast corner thereof; thence east along the south 
line of sections two (2) and one (1), township five (5) south, range 
eighteen (18) east, to the southeast corner of said section one (1); thence 
north along the east line of said section one (1), to the southwest corner 
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of section thirty-one (31), township: four (4) south, range nineteen (19) 
east; thence east along the south ‘line of. said section thirty-one (81), 
township four (4) south, range nineteen (19) east, to the southeast corner 
of said section; thence north along the east line of said section thirty-one 
(81), to the northeast corner thereof; thence east along the south line of 
sections twenty-nine (29), twenty-eight (28), and twenty-seven (27), 
township four (4) south, range nineteen (19) east, to the southeast corner 
of said section twenty-seven (27); thence north along the east line of said 
section twenty-seven (27), township four (4) south, range nineteen (19) 
east, to the northeast corner thereof; thence east along the south line of 
sections twenty-three (23) and twenty-four (24), township four (4) south, 
range nineteen (19) east, to the southeast corner of said section twenty- 
four (24); thence east’ along the south line of sections nineteen (19), 
twenty (20), twenty-one (21), twenty-two (22), twenty-three (23), and 
twenty-four (24), township four (4) south, range twenty (20) east, to the 
southeast corner of said section twenty-four (24); thence north along the 
east line of said township to the northeast corner thereof; thence east 
along the south line of township three. (3) south, range twenty-one (21) 
east, to the southeast corner of section thirty-three (33), township three 
(3) south, range twenty-one (21) east; thence north along the east line of 
sections thirty-three (33), twenty-eight (28), twenty-one (21), sixteen (16), 
and nine (9), in said township and range, to an intersection with the 
eenter of the channel of the Yellowstone river; thence down the center 
of the channel of the Yellowstone river to an intersection with the 
east line of section thirty-five (35), township two (2) south, range twenty- 
three (23) east, the place of beginning. The county seat is Columbus, 
Montana. 


History: County created March 24, part added to Sweet Grass, March 5, 1915, 
1913, by petition and election, out of por- UL. 1915, Ch. 74; boundaries defined by 
tions of Yellowstone, Carbon and Sweet Ch. 205, L. 1921; re-en. Sec. 4350, R. C. M. 
Grass; part of Sweet Grass added to and 1921. 


16-251. (4851) Sweet Grass County. Beginning at the southwest cor- 
ner of section thirty-five (35), township seven (7) south, range twelve (12) 
east; and running thence north along the west boundaries of sections 
thirty-five (85), twenty-six (26), twenty-three (23), fourteen (14), eleven 
(11), and two (2), of said township seven (7) south, range twelve (12) 
east, continuing north along the west boundaries of sections thirty-five 
(35), twenty-six (26), twenty-three (23), fourteen (14), eleven (11), and 
two (2), of township six (6) south, range twelve (12) east, to the first 
standard parallel south; thence east along said first parallel south to the 
southwest corner of section thirty-five (35), township five (5) south, 
range twelve (12) east; thence north along the west boundary of sections 
thirty-five (85), twenty-six (26), twenty-three (23), fourteen (14), eleven 
(11), and two (2), in each of townships five (5), four (4), three (3), two 
(2), and one (1), respectively, range twelve (12) east, to the northwest 
corner of section two (2), township one (1) south, range twelve (12) 
east; thence west along the base line to the line between ranges eleven 
(11) and twelve (12) east; thence north along the line between ranges 
eleven (11) and twelve (12) east, observing the offsets and corrections to 
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the northwest corner of township five (5) north, range twelve (12) east; 
thence east along said township line to the northeast corner of town- 
ship five (5) north, range sixteen (16) east; thence south along the range 
line to the southwest corner of township five (5) north, range seventeen 
(17) east; thence east along the first standard parallel north to the north- 
east corner of section four (4), township four (4) north, range seventeen 
(17) east; thence south along the section line to the southeast corner of 
section thirty-three (33), township four (4) north, range seventeen (17) 
east; thence east along the township line to the southeast corner of town- 
ship four (4) north, range eighteen (18) east; thence south along the 
range line to the southeast corner of township three (3) north, range 
eighteen (18) east; thence west along the line between townships two (2) 
and three (3) north, to the northeast corner of section five (5), township 
two (2) north, range eighteen (18) east; thence south along the east 
line of sections five (5), eight (8), seventeen (17), twenty (20), twenty- 
nine (29), and thirty-two (32), to the southeast corner of section thirty- 
two (32), township two (2) north, range eighteen (18) east; thence west 
along the north line of sections five (5) and six (6), township one (1) 
north, range eighteen (18) east, to the northwest corner of said section 
six (6); thence south along the line between ranges seventeen (17) and 
eighteen (18) east, to the base line; thence west along said base line to 
the northwest corner of section six (6), township one (1) south, range 
eighteen (18) east; thence south along the west line of townships one (1) 
and two (2) south, range eighteen (18) east, to the southwest corner of 
section thirty-one (31), township two (2) south, range eighteen (18) 
east; thence west along the north line of township three (3) south, range 
seventeen (17) east, to the northwest corner of section six (6), township 
three (3) south, range seventeen (17) east; thence south along the west 
line of township three (3) south, range seventeen (17) east, to the north- 
east corner of section twenty-four (24), township three (3) south, range 
sixteen (16) east; thence west along the north line of sections twenty- 
four (24), twenty-three (23), twenty-two (22), twenty-one (21), twenty 
(20),. and nineteen (19), township three (3) south, range sixteen (16) 
east, to the northwest corner of section nineteen (19), in township three 
(3) south, range sixteen (16) east; thence south along the west line of 
township three (3) south, range sixteen (16) east, to the northeast corner 
of section one (1), township four (4) south, range fifteen (15) east; thence 
west along the north line of township four (4) south, range fifteen (15) 
east, to the northwest corner of section six (6), township four (4) south, 
range fifteen (15) east; thence south along the west line of townships 
four (4) and five (5) south, range fifteen (15) east; to the first standard 
parallel south; thence west along the first standard parallel south to a 
point which, when surveyed, will be the northwest corner of township 
six (6) south, range fourteen (14) east; thence south along the west line 
of township six (6) and seven (7) south, range fourteen (14) east, to a 
point which, when surveyed, will be the southwest eorner of section thirty- 
one (31), township seven (7) south, range fourteen (14) east; thence 
west along the line dividing townships seven (7) and eight (8) south 
to the place of beginning. The county seat is Big Timber, Montana. 
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History: County created March 65, 
1895, L. 1895, pp. 54-58; Sec. 4134, Pol. C. 
1895; Sec. 2832, Rev. C. 1907; Stillwater 
county created from part of, Ch. 112, L. 
1911; part of Stillwater added to and part 


COUNTIES 


1915; Wheatland county created, including 
part of, Ch. 55, L. 1917; portion detached 
by creation of Golden Valley county, Oct. 
4, 1920; boundaries defined by Ch. 205, L. 
1921; re-en. Sec. 4351, R. C. M. 1921. 


added to Stillwater county, Ch. 74, L. 


16-252. (4852) Teton County. Commencing at the intersection of the 
head waters of the north fork of the Sun river with the summit of the 
main range of the Rocky mountains; and thence southeasterly meandering 
and following the center of the channel of the north fork of the Sun 
river to Sun river; thence meandering down the center of the channel of 
Sun river to the line dividing ranges two (2) and three (3) west; thence 
north to the southwest corner of township twenty-two (22) north, range 
two (2) west; thence east to the Montana principal meridian; thence due 
north along said Montana principal meridian a distance of twenty-six 
(26) miles, more or less, to the northeast corner of section twenty-five 
(25), township twenty-six (26) north, range one (1) west; thence due 
west along the section line to the southwest corner of section twenty-two 
(22), township twenty-six (26) north, range three (8) west; thence due 
north along the section line to the southwest corner of section thirty-four 
(34), township twenty-seven (27) north, range three (8) west; thence 
due west along the township line three (3) miles to the southwest corner 
of section thirty-one (31), township twenty-seven (27) north, range three 
(3) west; thence due north along the township line three (3) miles to the 
southwest corner of section eighteen (18), township twenty-seven (27) 
north, range three (3) west; thence due west along the section line to 
the southwest corner of section eighteen (18), township twenty-seven (27) 
north, range four (4) west, a distance of six (6) miles; thence due north 
along the line between ranges four (4) and five (5) west, a distance of 
three (3) miles to the southwest corner of section thirty-one (31), town- 
ship twenty-eight (28) north, range four (4) west; thence due west along 
the line between township twenty-seven (27) north and twenty-eight 
(28) north, to the point where such line, if extended, would intersect the 
summit of the main range of the Rocky mountains; thence in a southerly 
direction following the summit of the main range of the Rocky mountains 
to the place of beginning. The county seat is Choteau, Montana. 


History: County created March 1, 1893, 
L. 1893, p. 205; Sec. 4127, Pol. C. 1895; 
Sec. 2825, Rev. C. 1907; Toole county cre- 
ated, May 7, 1941, from portion of Teton; 


line with Chouteau changed and portion 
added to Teton by Ch. 174, L. 1921, effec- 
tive March 5, 1921; re-en. Sec. 4352, R. C. 
M. 1921. 


Glacier county created April 1, 1919, Ch. See section 16-253. 


21, L. 1919, from portion of Teton; Pon- 

dera county created April 1, 1919, Ch. 22, References 
L. 1919, from portion of Teton; bounda- McCafferty v. Young, 144 M 385, 397 P 
ries defined by Ch. 205, L. 1921; boundary 2d 96. 


16-253. (4862) Change in boundary of Teton and Chouteau. The bound- 
ary line between the counties of Teton and Chouteau be and the same 
hereby is changed so that hereafter the said boundary between the said 
counties shall be as follows: Commencing at a point on the boundary line 
between the counties of Chouteau and Cascade where the line: between 
ranges two and three east. of the Montana meridian intersects said 
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boundary line; thence running due north to a point where the said line 
between ranges two and three east of the Montana meridian intersects 
the boundary line between the counties of Chouteau and Pondera, and 
taking from the said county of Chouteau and adding to and making a part 
of the said county of Teton, all of the following described territory, to wit: 
township twenty-three (23), twenty-four (24), and twenty-five (25), and 
sections twenty-five (25), twenty-six (26), twenty-seven (27), twenty-eight 
(28), twenty-nine (29), thirty (30), thirty-one (31), thirty-two (32), thirty- 
three (33), thirty-four (34), thirty-five (85), and thirty-six (36) in town- 
ship twenty-six (26), north of range one (1), east of the Montana meridian, 
and townships twenty-three (23), twenty-four (24), and twenty-five (25), 
and sections twenty-five (25), twenty-six (26), twenty-seven (27), twenty- 
eight (28), twenty-nine (29), thirty (30), thirty-one (31), thirty-two (82), 
thirty-three (83), thirty-four (84), thirty-five (35), and thirty-six (36) 
of township twenty-six (26) north of range two (2), east of the Montana 
meridian. 


History: En. Sec. 1, Ch. 174, L. 1921; 
re-en. Sec. 4362, R. C. M. 1921. 


16-254. (4353) Toole County. Beginning at a point on the interna- 
tional boundary line where it intersects with the line between ranges 
three (3) and four (4) east; thence west about forty-two (42) miles along 
said international boundary line to the northwest corner of section six 
(6), township thirty-seven (37) north, range four (4) west; thence south 
about thirty-six (36) and one-half (44) miles along the range line between 
ranges four (4) and five (5) west, to the center of Marias river; thence 
following the center of said stream in a southeasterly direction to its 
intersection with the section line between sections fifteen (15) and sixteen 
(16), township thirty-one (81) north, range three (3) west; thence south 
about three (3) miles to the southwest corner of section thirty-four (34), 
township thirty-one (81) north, range three (3) west; thence east about 
nine (9) miles, to the northwest corner of section six (6), township thirty 
(30) north, range one (1) west; thence south about three (3) miles to the 
southwest corner of section eighteen (18), township thirty (380) north, 
range one (1) west; thence east about six (6) miles to the southeast 
corner of section thirteen (13), township thirty (30) north, range one 
(1) west; thence south about nine (9) miles to the southwest corner of 
section thirty-one (31), township twenty-nine (29) north, range one (1) 
east; thence east about eighteen (18) miles to the southeast corner of 
section thirty-six (36), township twenty-nine (29) north, range three 
(3) east; thence north about forty-eight (48) miles to the northeast corner 
of section one (1), township thirty-six (86) north, range three (3) east; 
thence east to the southeast corner of section thirty-six (36), township 
thirty-seven (37) north, range three (3) east; thence north along the line 
between ranges three (3) and four (4) east, to the place of beginning. 
The county seat is Shelby, Montana. aw 

History: County created by. petition fined by Ch. 205, L. 1921; re-en. Sec. 4353, 


and election, out of Teton and Hill coun- R. C. M. 1921. 
ties, effective May 7, 1914; boundaries de- 
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16-255. (4354) Treasure County. Beginning at the northwest corner 
of section four (4), township eight (8) north, range thirty-two (382) east; 
thence east along the north line of township eight (8) north, to the 
northeast corner of section two (2), township eight (8) north, range 
thirty-six (86) east; thence south along the section line to the southeast 
corner of section two (2), township eight (8) north, range thirty-six (36) 
east; thence east to the intersection of the south boundary line of section 
one (1) with the range line between ranges thirty-six (386) and thirty- 
seven (37) east; thence south along the range line between ranges thirty- 
six (36) and thirty-seven (87) east, to the intersection of the north 
township line of township seven (7) north; thence east along the town- 
ship line of township seven (7) north, to the intersection with the range 
line between ranges thirty-seven (37) and thirty-eight (88) east; thence 
south along the line between ranges thirty-seven (37) and thirty-eight 
(38) east, to the center of the main channel of the Yellowstone river; 
thence in a southeasterly course along the main channel of the Yellow- 
stone river, to the east line of section six (6), township six (6) north, 
range thirty-eight (88) east; thence due south along the east line of 
sections six (6), seven (7), eighteen (18), nineteen (19), thirty (80), and 
thirty-one (31), of townships six (6) and five (5) north, range thirty- 
eight (38) east, to the southeast corner of section thirty-one (31), town- 
ship five (5) north, range thirty-eight (38) east; thence east along the 
north line of township four (4) north, range thirty-eight (38) east, to 
the northeast corner thereof; thence south to the southeast corner of 
section thirty-six (36), township two (2) north, range thirty-eight (38) 
east; thence west to the southwest corner of township two (2) north, 
range thirty-eight (38) east; thence north to the southwest corner of sec- 
tion eighteen (18), township two (2) north, range thirty-eight (38) east; 
thence west along the south line of sections thirteen (13), fourteen (14), 
fifteen (15), sixteen (16), seventeen (17), and eighteen (18), to the south- 
west corner of section eighteen (18), township two (2) north, range 
thirty-seven (37) east; thence north along the range line to the southwest 
corner of section thirty-one (31), township three (3) north, range thirty- 
seven (37) east; thence west along the south line of township three (3) 
north, range thirty-six (36) east, and township three (3) north, range 
thirty-five (35) east, to the southwest corner of said township three (3) 
north, range thirty-five (35) east; thence north along the range line to 
the southwest corner of section thirty-one (31), township four (4) north, 
range thirty-five (35) east; thence west along the north line of the town- 
ship three (8) north, range thirty-four (34) east, to the center of the Big 
Horn river; thence in a northeasterly direction along the center of the Big 
Horn river to the point of confluence of the Yellowstone and Big Horn rivers 
in township five (5) north, range thirty-four (34) east; running thence 
along the west line of section twenty-two (22), township five (5) north, 
range thirty-four (34) east, to the northwest corner of said section twenty- 
two (22); thence west one (1) mile to the northwest corner of section 
twenty-one (21); thence north one (1) mile to the northeast corner of 
section seventeen (17); thence west one (1). mile to the northwest corner 
of section seventeen (17); thence north two (2) miles to the northeast 
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corner of section six (4), township five (5) north, range thirty-four (34) 
east; thence west one (1) mile to the southeast corner of section thirty- 
six (36), township six (6) north, range ‘thirty-three (33) east; thence 
north along the range line two (2) miles to the northeast corner of section 
twenty-five (25); thence west one (1) mile to the northwest corner of 
section twenty-five (25) ; thence north one (1) mile to the northeast corner 
of section twenty-three (23); thence west one (1) mile to the northwest 
corner of section twenty-three (23); thence north two (2) miles to the 
northeast corner of section ten (10); thence west one (1) mile to the 
northwest corner of section ten (10); thence north one (1) mile to the 
northeast. corner of section four (4), township six (6) north, range thirty- 
three (83) east; thence west one (1) mile to the southwest corner of 
section thirty-three (33), township seven (7) north, range thirty-three 
(33) east; thence north three (3) miles to the northeast corner of sec- 
tion twenty (20); thence west one (1) mile to the northwest corner of sec- 
tion twenty (20); thence north one (1) mile to the northeast corner of 
section eighteen (18); thence west one (1) mile to the southwest corner 
of section seven (7); thence north along the range line two (2) miles to 
the northwest corner of section six (6), township seven (7) north, range 
thirty-three (33) east; thence west one (1) mile to the southwest corner 
of section thirty-six (86), township eight (8) north, range thirty-two (32) 
east; thence north one (1) mile to the northwest corner of section thirty- 
six (86); thence west one (1) mile to the southwest corner of section 
twenty-six (26); thence north two (2) miles to the northeast corner of 
section twenty-two (22); thence west one (1) mile to the northwest 
corner of section twenty-two (22); thence north two (2) miles to the 
northeast corner of section nine (9); thence west one (1) mile to the 
northwest corner of section nine (9); thence north along the west side of 
section four (4), to the northwest corner of section four (4), township 
eight (8) north, range thirty-two (82) east, to the place of beginning. 
The county seat is Hysham, Montana. 


' History: County created by Ch. 5, L. Ch. 205, L. 1921; re-en. Sec. 4354, R. C. M. 
1919, effective April 1, 1919, from portion 1921. 
of Rosebud county; boundaries defined by 


16-256. (4355) Valley County. Commencing at a point where the range 
line between ranges thirty-four (84) and thirty-five (35) east, of the Mon- 
tana meridian joins the international boundary line between the United 
States and Canada; thence running south about thirty (30) miles along 
said range line, observing the offsets and corrections to a point where said 
range line intersects the township line between townships thirty-two (32) 
and thirty-three (33) north; thence east along said township line about 
three-fourths (34) of a mile to a point on said township line where said 
line intersects the section line between sections four (4) and five (5), in 
township thirty-two (32) north, of range thirty-five (35) east; thence 
south about four and one-half (414) miles on the section line to a point 
where said section line intersects the center of the channel of Milk 
river; thence westerly about three (3) miles along the center of the channel 
of Milk river to a point where the same intersects the section line between 
sections twenty-three (23) and twenty-four (24), in township thirty-two 
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(32) north, range thirty-four (34) east; thence south about two (2) miles 
along the section line to a point where said section line intersects the town- 
ship line between townships thirty-one (31) and thirty-two (82) north; 
thence west about two (2) miles along said township line to the section 
corner common to sections three (3) and four (4), in township thirty-one 
(31) north, range thirty-four (84) east; thence south about six (6) miles 
along the section line to a point where said section line intersects the town- 
ship line between townships thirty (30) and thirty-one (31) north; thence 
east about two (2) miles on said township line to the northwest corner of 
section one (1), township thirty (30) north, range thirty-four (34) east; 
thence south about six (6) miles along the section line to a point where said 
section line intersects the township line between townships twenty-nine 
(29) and thirty (30) north; thence west about five (5) miles along said 
township line to a point where said township line intersects the range line 
between ranges thirty-three (33) and thirty-four (84) east; thence south 
about forty-three (43) miles along said range line, observing the offsets and 
corrections, to a point where said range line intersects the center of the 
channel of the Missouri river; thence in an easterly direction following the 
center of the channel of the Missouri river to its intersection with the line 
dividing ranges forty-five (45) and forty-six (46) east; thence running 
north on the line dividing ranges forty-five (45) and forty-six (46) east, 
observing offsets and corrections to the eighth standard parallel north; 
thence west along said eighth standard parallel north between townships 
thirty-two (32) and thirty-three (33) north, to the southwest corner of 
township thirty-three (83) north, range forty-four (44) east; thence north 
along the range line between ranges forty-three (43) and forty-four (44) 
east, a distance of about eighteen (18) miles, to the township line between 
townships thirty-five (35) and thirty-six (86) north; thence west along 
said township line, a distance of about six (6) miles, to the range line 
between ranges forty-two (42) and forty-three (43) east; thence northerly 
along said range line, observing the offsets and corrections thereof, a 
distance of about twelve (12) miles, to the northern boundary line of the 
state of Montana; thence west along said boundary line, a distance of 
about forty-eight (48) miles, to the place of beginning. The county seat is 
Glasgow, Montana. 


History: County created by act of Feb. Valley, Aug. 30, 1920; boundaries defined 
6, 1893, L. 1893, p. 202, effective March 1, by Ch. 205, L. 1921; re-en. Sec. 4355, R. 
1893; Sec. 4125, Pol. C. 1895; Sec. 2823, C. M. 1921. 

Rev. C. 1907; Sheridan county detached 

March 24, 1913; Phillips county created References 

from portion of Valley, Feb. 5, 1915; Valley County v. Thomas, 109 M 345, 
Daniels county created from portion of 348, 97 P 2d 345. 


16-257. (4856) Wheatland County. Beginning at the point where the 
boundary line between ranges eleven (11) and twelve (12) east, inter- 
sects the summit of the Little Belt mountains; thence south along the said 
boundary line between the said ranges eleven (11) and twelve (12), to 
the southwest corner of township nine (9) north, range twelve (12) east; 
thence west along the second standard parallel north, to the northwest 
corner of township eight (8) north, range twelve (12) east; thence south 
along the boundary line between said ranges eleven (11) and twelve (12), 
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to the southwest corner of township six (6) north, range twelve (12) 
east; thence east along the line between townships five (5) and six (6) 
north, to the southeast corner of township six (6) north, range eighteen 
(18) east; thence north along the line between ranges eighteen (18) and 
nineteen (19) east, to the northeast corner of township eight (8) north, 
range eighteen (18) east; thence east along the second standard parallel 
north to the southeast corner of township nine (9) north, range eighteen 
(18) east; thence north along the line between ranges eighteen (18) and 
nineteen (19) east, to the northeast corner of section twenty-five (25), 
township eleven (11) north, range eighteen (18) east; thence west along 
the north line of sections twenty-five (25), twenty-six (26), twenty-seven 
(27), twenty-eight (28), twenty-nine (29), and thirty (30), in townships 
eleven (11) north, range eighteen (18) east, eleven (11) north, range 
seventeen (17) east, and eleven (11) north, range sixteen (16) east, to a 
point where said section line, extended, intersects the summit of the divide 
between the Musselshell and Missouri rivers; thence following the summit 
of said divide in a westerly direction to the place of beginning. The county 
seat is Harlowton, Montana. 


History: County created April 1, 1917, Ch. 205, L. 1921; re-en. Sec. 4356, R. C. M. 
Ch. 55, L. 1917, from portions of Meagher 1921. 
and Sweet Grass; boundaries defined by 


16-258. (4357) Wibaux County. Beginning at the point of intersection 
of the center of the channel of the Yellowstone river with a line drawn 
east and west through the center of section fifteen (15) of township 
eighteen (18) north, range fifty-seven (57) east; thence east through the 
center of said section to a point of intersection with the east line of said 
section; thence south one-half (44) mile along the east line of the said sec- 
tion fifteen (15), township eighteen (18) north, range fifty-seven (57) east, 
to the southeast corner of said section; thence east one-half (14) mile along 
the south line of section fourteen (14), township eighteen (18) north, 
range fifty-seven (57) east; thence south one-half (14) mile to the center 
of section twenty-three (23), township eighteen (18) north, range fifty- 
seven (57) east; thence east one-half (144) mile to a point of intersection 
with the east line of said section twenty-three (23); thence south one- 
half (44) mile along the east line of said section twenty-three (23), to 
the southeast corner of said section twenty-three (23); thence east one- 
half (14) mile along the south line of section twenty-four (24), of town- 
ship eighteen (18) north, range fifty-seven (57) east; thence south one- 
half (14) mile to the center of section twenty-five (25), township eighteen 
(18) north, range fifty-seven (57) east; thence one-half (14) mile east to the 
east line of said section twenty-five (25); thence south one (1) mile along 
the west line of sections thirty (30) and thirty-one (31), township eighteen 
(18) north, range fifty-eight (58) east; thence east one-half (144) mile 
to the center of section thirty-one (31), township eighteen (18) north, 
range fifty-eight (58) east; thence south one (1) mile to the center of sec- 
tion six (6), township seventeen (17) north, range fifty-eight (58) east; 
thence east one-half (14) mile to the east line of said section six (6) ; thence 
south one-half (14) mile along the east line of said section six (6); thence 
east one-half (14) mile along the south line of section five (5), township 
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seventeen (17) north, range fifty-eight (58) east; thence south one-half 
(14) mile to the center of section eight (8), township seventeen (17) 
north, range fifty-eight (58) east; thence east one-half (14) mile to the 
east line of said section eight (8); thence south two (2) miles along the 
east line of sections eight (8), seventeen (17), and twenty (20), all in 
township seventeen (17) north, range fifty-eight (58) east; thence east 
one-half (144) mile to the center of section twenty-one (21), township 
seventeen (17) north, range fifty-eight (58) east; thence south one and 
one-half (1144) miles through the center of section twenty-eight (28), 
township seventeen (17) north, range fifty-eight (58) east; to the south 
line of said section twenty-eight (28); thence east one-half (144) mile 
along the south line of section twenty-eight (28), township (17) north, 
range fifty-eight (58) east, to the southeast corner of said section twenty- 
eight (28) thence south one (1) mile along the east line of section 
thirty-three (33), township seventeen (17) north, range fifty-eight (58) 
east, to the southeast corner of said section thirty-three (33); thence 
east and along the north line of section one (1), township sixteen (16) 
north, range fifty-eight (58) east; to the quarter corner on the north line 
of the said section one (1); thence south three (3) miles through the 
centers of sections one (1), twelve (12), and thirteen (13), all in town- 
ship sixteen (16) north, range fifty-eight (58) east, to the south line of 
said section thirteen (13); thence east one-half (14) mile along the south 
line of said section thirteen (13), township sixteen (16) north, range 
fifty-eight (58) east, to the southeast corner of said section thirteen (18); 
thence south six and one-half (644) miles along the range line between 
ranges fifty-eight (58) and fifty-nine (59), to the quarter corner. on the 
east line of section twenty-four (24), township fifteen (15) north, range 
fifty-eight (58) east; thence west one (1) mile through the center of said 
section twenty-four (24) to the west line of said section twenty-four 
(24); thence south two and one-half (2144) miles along the east line of 
sections twenty-three (23), twenty-six (26), and thirty-five (35), all in 
township fifteen (15) north, range fifty-eight (58) east, to the southeast 
corner of said section thirty-five (35); thence west and along the town- 
ship line one-half (44) mile to the quarter corner on the north line of 
section two (2), township fourteen (14) north, range fifty-eight (58) east; 
thence south one (1) mile through the center of said section two (2), to 
the south line of said section two (2); thence west and along the south 
line of said section two (2), one-half (14) mile to the southwest corner of 
said section two (2); thence south one (1) mile and along the east 
line of section ten (10), township fourteen (14) north, range fifty-eight 
(58) east, to the southeast corner of said section ten (10); thence west 
one-half (14) mile and along the south line of said section ten (10), to 
the quarter corner on the south line of said section ten (10); thence south 
one (1). mile through the center of section fifteen (15), township fourteen 
(14) north, range fifty-eight (58) east, to the south line of the said section 
fifteen (15); thence west one-half (44) mile and along the south line of 
said section fifteen (15), township fourteen (14) north, range fifty-eight 
(58) east, to the southwest corner of said section fifteen (15); thence 
south one (1) mile along the west line of section twenty-two. (22); of 
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township fourteen (14) north, range fifty-eight (58) east, to the south- 
east corner of section twenty-one (21), township fourteen (14) north, 
range fifty-eight (58) east; thence west one-half (14) mile along the south 
line of said section twenty-one (21); thence south one-half (14) mile to 
the center of section twenty-eight (28), township fourteen (14) north, 
range fifty-eight (58) east; thence west one-half (14) mile to the west 
line of section twenty-eight (28), township fourteen (14) north, range 
fifty-eight (58) east; thence south one-half (14) mile along the west line 
of said section twenty-eight (28) to the southwest corner of said section 
twenty-eight (28); thence west one-half (14) mile and along the north 
line of said section thirty-two (32), township fourteen (14) north, range 
fifty-eight (58) east, to the quarter corner of the north line of said section 
thirty-two (32); thence south one (1) mile through the center of said 
section thirty-two (32), township fourteen (14) north, range fifty-eight 
(58) east, to the south line of said section thirty-two (32); thence west 
one-half (44) mile and along the south line of said section thirty-two 
(32), to the southwest corner of said section thirty-two (82); thence 
south one (1) mile and along the east line of section six (6), township 
thirteen (13) north, range fifty-eight (58) east, to the southeast corner 
of said section six (6); thence west one (1) mile and along the south 
line of section six (6), to the southwest corner of the said section six (6); 
thence south one (1) mile and along the east line of section twelve (12), 
township ‘thirteen (13) north, range fifty-seven (57) east, to the south- 
east corner of said section twelve (12); thence west one (1) mile and 
along the south line of said section twelve (12), to the southwest corner 
of said section twelve (12); thence south one-half (14) mile and along 
the east line of section fourteen (14), township thirteen (13) north, range 
fifty-seven (57) east, to the quarter corner on the east line of the said 
section fourteen (14) ; thence west one-half (14) mile to the center of the 
said section fourteen (14); thence south one-half (14) mile to a point 
of intersection with the south line of said section fourteen (14); thence 
at right angles west one (1) mile along the south line of sections four- 
teen (14) and fifteen (15), all in township thirteen (13) north, range 
fifty-seven (57) east, to the quarter corner on the south line of said sec- 
tion fifteen (15); thence south one-half (14) mile to the center of section 
twenty-two (22), township thirteen (18) north, range fifty-seven (57) 
east; thence west one-half (14) mile to a point on the west line of said 
section twenty-two (22); thence south one-half (44) mile along the west 
line of the said section twenty-two (22), township thirteen (13) north, 
range fifty-seven (57) east, to the southwest corner of said section 
twenty-two (22); thence west along the south line of sections twenty-one 
(21), twenty (20), and nineteen (19), township thirteen (13) north, range 
fifty-seven (57) east, and along the north line of sections twenty-five 
(25) and twenty-six (26), township thirteen (13) north, range fifty-six 
(56) east, to the northwest corner of section twenty-six (26), township 
thirteen (13) north, range fifty-six (56) east; thence south two (2) miles 
along the west line of sections twenty-six (26) and thirty-five (35), to the 
southwest corner of said section thirty-five (35), township thirteen (13) 
north, range fifty-six (56) east, thence west along the north line of 
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township twelve (12) north, range fifty-seven (57) east, to the northwest 
corner of said township; thence at right angles south ten (10) miles along 
the dividing line between ranges fifty-six (56) and fifty-seven (57), to 
the southwest corner of section nineteen (19), township eleven (11) north, 
range fifty-seven (57) east; thence nine (9) miles along the section line to 
the northwest corner of section twenty-seven (27), township eleven (11) 
north, range fifty-eight (58) east; thence one (1) mile south along the 
west line of said section twenty-seven (27), to the southwest corner of said 
section twenty-seven (27); thence east along the section line to the south- 
west corner of section thirty (30), township eleven (11) north, range 
fifty-nine (59) east; thence south along the line between ranges fifty- 
eight (58) and fifty-nine (59) east, to the southwest corner of section 
six (6), township ten (10) north, range fifty-nine (59) east; thence east 
along the section line to the point where the south line of section four 
(4), township ten (10) north, range sixty-one (61) east, intersects the 
Montana-North Dakota boundary line; thence north along the Montana- 
North Dakota boundary line to its intersection with a line dividing the 
north from the south half of township nineteen (19) north, range sixty 
(60) east; thence west along the section line to the southwest corner of 
section eighteen (18), township nineteen (19) north, range sixty (60) 
east; thence south along the line between ranges fifty-nine (59) and sixty 
(60) east, to the southwest corner of section thirty-one (31), township 
nineteen (19) north, range sixty (60) east; thence west along the line 
between ranges eighteen (18) and nineteen (19) north, to an intersection 
with the center of the Yellowstone river; thence southwesterly, following 
the center of the channel of the Yellowstone river to the place of begin- 
ning. The county seat is Wibaux, Montana. 


History: County created by petition ries extended, Sec. 2, Ch. 139, L. 1917; 
and election, effective Aug. 17, 1914, from boundary line between Wibaux and Fallon 
portions of Dawson and Fallon counties; counties changed and established, Ch. 185, 
conflict in northern boundary with Rich- lL. 1919; boundaries defined by Ch. 205, 
land; northern boundary fixed by Ch. 24, LL. 1921; re-en. Sec. 4357, R. C. M. 1921. 
L. 1915, effective Feb. 19, 1915; bounda- 


16-259. (4358) Yellowstone County. Beginning at that point on the 
Yellowstone river where the west line of section twenty-one (21), in 
township two (2) south, range twenty-four (24) east, intersects the said 
river; thence south along the west line of section twenty-one (21), and the 
west line of sections twenty-eight (28) and thirty-three (33), in said 
township, to that point on the Clark Fork river where it is intersected 
by said line; thence in a southwesterly direction along the said Clark 
Fork river to that point where it is intersected by the west line of 
section eight (8), in township three (3) south, range twenty-four (24) 
east; thence south along the west line of said section eight (8) and the 
west line of sections seventeeen (17), twenty (20), twenty-nine (29), and 
thirty-two (382) of said township, to the southwest corner of section 
thirty-two (82), township three (3) south, range twenty-four (24) east; 
thence east along the south line of said township to the southeast corner 
thereof; thence south along the line between ranges twenty-four (24) and 
twenty-five (25) east, to the southeast corner of section twenty-four (24), 
township four (4) south, range twenty-four (24) east; thence east to the 
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northeast corner of section twenty-five (25), township four (4) south, 
range twenty-six (26) east; thence south to the southwest corner of 
section nineteen (19), township four (4) south, range twenty-seven (27) 
east; thence east to the southeast corner of section twenty-four (24), 
township four (4) south, range twenty-seven (27) east; thence north to 
the northeast corner of section thirteen (13), township four (4) south, 
range twenty-seven (27) east; thence east to the southwest corner of sec- 
tion seven (7), township four (4) south, range twenty-nine (29) east; 
thence north to the northwest corner of section six (6), township four 
(4) south, range twenty-nine (29) east; thence east to the northwest cor- 
ner of section six (6), township four (4) south, range thirty (30) east; 
thence north on the line between ranges twenty-nine (29) and thirty (30) 
east, to the northwest corner of section six (6), township one (1) south, 
range thirty (380) east; thence east to the southwest corner of section 
thirty-one (31), township one (1) north, range thirty (30) east; thence 
north on the line between ranges twenty-nine (29) and thirty (30) east, to 
the northwest corner of section thirty (30), township two (2) north, range 
thirty (30) east; thence east to the northwest corner of section twenty- 
eight (28), township two (2) north, range thirty-one (31) east; thence north 
to the northwest corner of section sixteen (16), township two (2) north, 
range thirty-one (81) east; thence east to the northwest corner of section 
fourteen (14), township two (2) north, range thirty-one (31) east; thence 
north to the northwest corner of section two (2), township two (2) 
north, range thirty-one (31) east; thence east to the northwest corner of 
section six (6), township two (2) north, range thirty-two (32) east; 
thence north to the northwest corner of section thirty (30), township 
three (3) north, range thirty-two (32) east; thence east along the north 
line of sections thirty (80), twenty-nine (29), twenty-eight (28), twenty- 
seven (27), twenty-six (26), and twenty-five (25), township three (3) 
north, range thirty-two (32) east, to the southwest corner of section 
nineteen (19), township three (3) north, range thirty-three (33) east; 
thence north along the line between ranges thirty-two (32) and thirty- 
three (33) east, to the northwest corner of section six (6), township 
three (3) north, range thirty-three (33) east; thence east along the line 
between township three (8) and four (4) north, to the center of the 
channel of the Big Horn river; thence in a northeasterly direction along 
the center of the Big Horn river to the point of confluence of the Yellow- 
stone and Big Horn rivers in township five (5) north, range thirty-four 
(34) east; running thence along the west line of section twenty-two (22), 
township five (5) north, range thirty-four (34) east, to the northwest 
corner of said section twenty-two (22); thence west one (1) mile to the 
northwest corner of section twenty-one (21); thence north one (1) mile 
to the northeast corner of section seventeen (17); thence west one (1) 
mile to the northwest corner of section seventeen (17); thence north two 
(2) miles to the northeast corner of section six (6), township five (5) 
north, range thirty-four (34) east; thence west one (1) mile to the south- 
east corner of section thirty-six (36), township six (6) north, range 
thirty-three (33) east; thence north along the range line two (2) miles 
to the northeast corner of section twenty-five (25); thence west one (1) 
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mile to the northwest corner of section twenty-five (25); thence north 
one (1) mile to the northeast corner of section twenty-three (23); thence 
west one (1) mile to the northwest corner of section twenty-three (23) ; 
thence north two (2) miles to the northeast corner of section ten (10); 
thence west one (1) mile to the northwest corner of section ten (10); 
thence north one (1) mile to the northeast corner of section four (4), 
township six (6) north, range thirty-three (33) east; thence west one 
(1) mile to the southwest corner of section thirty-three (33), township 
seven (7) north, range thirty-three (33) east; thence north three (3) miles 
to the northeast corner of section twenty. (20); thence west one (1) mile 
to the northwest corner of section twenty (20); thence north one (1). 
mile to the northeast corner of section eighteen (18); thence west one 
(1) mile to the southwest corner of section seven (7); thence north along 
the range line two (2) miles to the northwest corner of section six -(6), 
township seven (7) north, range thirty-three (33) east; thence west one 
(1) mile to the southwest corner of section thirty-six (36), township eight 
(8) north, range thirty-two (382) east; thence north one (1) mile to the 
northwest corner of section thirty-six (36); thence west one (1) mile to 
the southwest corner of section twenty-six (26); thence north two (2) 
miles to the northeast corner of section twenty-two (22); thence west 
one (1) mile to the northwest corner of section twenty-two (22); thence 
north two (2) miles to the northeast corner of section nine (9); thence 
west one (1) mile to the northwest corner of section nine (9); thence 
north along the west side of section four (4) to the northwest corner of 
section four (4), township eight (8) north, range thirty-two (32) east; 
thence west along the second standard parallel north to the southeast 
corner of lot four (4), in section five (5); thence north to the northeast 
corner of lot one (1), in section five (5); thence west to the northwest 
corner of section six (6), township eight (8) north, range thirty-two (382) 
east; thence south on the line between ranges thirty-one (81) and thirty- 
two (32) east, to the southwest corner of section thirty-one (31), township 
eight (8) north, range thirty-two (82) east; thence west to the northeast 
corner of section two (2), township seven (7) north, range thirty (30) 
east; thence south to the southeast corner of said section two (2); thence 
west to the northeast corner of section ten (10), township seven (7) 
north, range thirty (30) east; thence south to the southeast corner of said 
section ten (10); thence west to the northeast corner of section sixteen 
(16), township seven (7) north, range thirty (30) east; thence south to 
the southeast corner of said section sixteen (16); thence west to the 
northeast corner of section twenty (20), township seven (7) north, range 
thirty (30) east; thence south to the southeast corner of said section 
twenty (20); thence west to the southwest corner of said section twenty 
(20); thence south two (2) miles to the southeast corner of section 
thirty-one (31), township seven (7) north, range thirty (30) east; thence 
west to the northeast corner of township six (6) north, range twenty-nine 
(29) east; thence south to the southeast corner of section thirteen (13), 
township six (6) north, range twenty-nine (29), east; thence west to the 
northeast corner of section, twenty-two (22),. township six (6) north, 
range twenty-seven (27) east; thence south to the southeast corner of said 
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section. twenty-two. (22); thence. west. to the: southeast: @orner of. séction 
twenty (20), township six (6) north, range twenty-seven (27) east; 
thence south to the southeast corner of section twenty-nine (29), town- 
ship six (6) north, range twenty-seven (27) east; thence west to the south- 
east corner of section twenty-five (25), township six (6) north, range 
twenty-six (26) east; thence south to the southeast corner of township 
five (5) north, range twenty-six (26) east; thence west along the first 
standard parallel north to the northwest corner of section six (6), town- 
ship four (4) north, range twenty-three (23) east; thence south along the 
east line of townships three (3) and four (4) north, range twenty-two 
(22) east, to the southeast corner of township three (8) north, range 
twenty-two (22) east; thence east along the north line of section six 
(6), township two (2) north, range twenty-three (23) east, to the north- 
east corner of said section six (6); thence running south along the east 
line of sections six (6), seven (7), eighteen (18), nineteen (19), thirty 
(30) and thirty-one (31), of township two (2) north, range twenty-three 
(23) east, and one (1) north, range twenty-three (23) east, to the base 
line; thence west along the base line to the northeast corner of section 
five (5), township one (1) south, range twenty-three (23) east; thence 
south along the east line of sections five (5), eight (8), seventeen (17), 
twenty (20), twenty-nine (29), and thirty-two (32), of township one (1) 
south, range twenty-three (23) east, to the southeast corner of said sec- 
tion thirty-two (32); thence south along the east line of section five (5), 
to the northwest corner of section nine (9), township two (2) south, 
range twenty-three (23) east; thence east along the north line of said 
section nine (9), to the northeast corner thereof; thence south along the 
east line of sections nine (9) and sixteen (16), township two (2) south, 
range twenty-three (23) east, to the northwest corner of section twenty- 
two (22), said township and range; thence east along the north line of 
said section twenty-two (22), to the northeast corner thereof; thence south 
along the east line of said section twenty-two (22), to the northwest 
corner of section twenty-six (26), township two (2) south, range twenty- 
three (23) east; thence east along the north line of said section twenty- 
six (26), to the northeast corner thereof, thence south along the east 
line of sections twenty-six (26) and thirty-five (35), to an intersection 
with the center of the channel of the Yellowstone river; thence in an 
easterly direction, following the center of the channel of the Yellowstone 
river to the place of beginning. The county seat is Billings, Montana. 


History: County created Feb. 26, 1883, 


L. 1883, p. 119; extended to include part 


of Crow Indian reservation, March 5, 
1885, L. 1885, p. 74; Sec. 742, 5th Div. 
Comp. Stat. 1887; boundaries extended 
March 4, 1891, L. 1891, p. 223; Secs. 4119, 
4135, Pol. C. 1895; Carbon county created 
from part of, March 4, 1895, L. 1895, pp. 
49-54; Sweet Grass county created, includ- 
ing part of, March 5, 1895, L. 1895, pp. 
54-58; part of Meagher added to by Sec. 
8, supra; boundaries extended to include 
Crow Indian reservation W. of Big Horn 
river, March 5, 1897, L. 1897, p. 55; Secs. 


2807, 2808, 2809, 2833, Rev. C. 1907; Mus- 
selshell county created, including part of, 
Ch. 25, L. 1911; Big Horn county. created, 
including part of, Jan. 13, 1913; Stillwater 
county created, including part of, March 
24, 1913; boundary line with Rosebud 
county changed, Ch. 159, L. 1917; bound- 
ary line between Yellowstone and Carbon 
fixed by Ch. 75, L. 1919; boundaries de- 
fined by Ch. 205, L. 1921; re-en. Sec. 4358, 


SOs LOoate 


See also sections 16-260 and 16-261 es- 
tablishing the boundary line between 
Yellowstone and Carbon counties. 
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16-260. (4358.1) Boundary line between Yellowstone and Carbon Coun- 
ties established. That the boundary line between Yellowstone county and 
Carbon county of the state of Montana, be, and the same is hereby estab- 
lished and shall hereafter be known as follows: 

Beginning at that point on the Yellowstone river where the west line 
of section twenty-one (21), township two (2) south, range twenty-four 
(24) east, intersects the said river, thence south along the west line of 
section twenty-one (21) and the west line of sections twenty-eight (28) 
and thirty-three (33) in said township to that point on the Clark Fork 
river where it is intersected by said line; thence in a southwesterly direc- 
tion along the said Clark Fork river to that point thereon where it is inter- 
sected by the west line of section eight (8), township three (8) south, 
range twenty-four (24) east; thence south along the west line of said 
section eight (8), and the west line of sections seventeen (17) and twenty 
(20) of said township to the southwest corner of said section twenty (20), 
township three (3) south, range twenty-four (24) east; thence east along 
the south line of sections twenty (20) and twenty-one (21) of said town- 
ship to the southeast corner of said section twenty-one (21) of township 
three (3) south, range twenty-four (24) east; thence south along the west 
line of sections twenty-seven (27) and thirty-four (84) of said township 
to the southwest corner of said section thirty-four (34), township three 
(3) south, range twenty-four (24) east; thence east along the south line 
of said township to the southeast corner thereof; thence south along the 
line between ranges twenty-four (24) and twenty-five (25) east to the 
southeast corner of section twenty-four (24), township four (4) south, 
range twenty-four (24) east; thence east along the north line of sections 
thirty (80) and twenty-nine (29), township four (4) south, range twenty- 
five (25) east to an intersection with the west boundary line of the Crow 
Indian reservation, township four (4) south, range twenty-five (25) east; 
this point being common to the boundary lines of Carbon county, Yellow- 
stone county and Big Horn county. , 

History: En. Sec. 1, Ch. 30, L. 1925. 


16-261. (4858.2) Alteration of boundaries of Yellowstone and Carbon 
Counties. The boundaries of Yellowstone county are hereby altered to 
conform to the boundaries of Carbon county as established by this act. 

History: En. Sec. 2, Ch. 30, L. 1925. 


16-262. (4359) Effect of act. No county not herein mentioned, created, 
or changed by the present legislative assembly, or now in process of ecrea- 
tion by petition and election shall be in any manner affected by the terms of 
this act. 


History: En. Sec. 2, Ch. 205, L. 1921; 
re-en. Sec. 4359, R. C. M. 1921. 


16-263. (4360) Township and range designations. All township and 
range designations used in this act are hereby expressly declared to refer 
to the Montana principal base and meridian, according to the United States 
government survey thereof. 


History: En. Sec. 3, Ch. 205, L. 1921; 
re-en. Sec. 4360, R. C. M. 1921. 
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CHAPTER 3 
REMOVAL OF COUNTY SEATS 


Removal of county seat—petition. 

Submission to electors—who are taxpayers. 
Election, notice of, how held and conducted. 
Voter to vote for place he prefers. 

Publication of result. 

Place chosen to be county seat. 

Statement of result and notice transmitted. 

No second election to be held within four years. 
County seat may be removed from time to time. 


Section 16-301. 
16-302. 
16-303. 
16-304. 
16-305. 
16-306. 
16-307. 
16-308. 
16-309. 


16-301. (4369) Removal of county seat—petition. Whenever the in- 
habitants of any county of this state desire to remove the county seat of a 
county from the place where it is fixed by law, or otherwise, to another 
place, they may present a petition to the board of county commissioners of 
their county praying such removal, such place to be named in the petition, 
and that an election be held to determine whether or not such removal must 
be made. The petition to remove the county seat of the county from the 
place where it is fixed by law to another place must be presented to the 
board of county commissioners at least sixty days prior to any action 
thereon being taken by the board of county commissioners, and action on 
said petition by the board of county commissioners must be had at a regular 
meeting of said board of county commissioners. Such petition must be 
filed with the county clerk, and the county clerk, immediately upon the 
filing of said petition, must cause to be printed in every newspaper pub- 
lished within said county a notice to the effect that a petition praying 
for the removal of said county seat has been filed with the county clerk, 
and that said petition is open to the inspection of any and all persons 
interested therein, and that said petition will be presented to the board 
of county commissioners at its next regular session for action thereon. No 
other or additional petition than the one originally filed shall be con- 
sidered by the board of county commissioners, except that at any time on or 
before the date fixed for the hearing, any person having signed the original 
petition for the removal of the county seat may file a statement in writing 
with the county clerk that he desires to have his name withdrawn from 
such petition; provided, that not more than one withdrawal shall be per- 
mitted by the same person. 


History: En. Sec. 4157, Pol. C. 1895; 
amd. Sec. 1, p. 145, L. 1901; re-en. Sec. 
2851, Rev. C. 1907; amd. Sec. 1, Ch. 62, L. 
1915; amd. Sec. 1, Ch. 10, L. 1919; re-en. 
Sec. 4369, R. C. M. 1921. Cal. Pol. C. Sec. 
3976. ; 


Cross-Reference 


Temporary removal of county seat after 
enemy attack, sec. 82-3808. 


Inapplicable to Temporary County Seat 


The words “changing” and “removing” 
found in the constitution and the statute 
laws refer to the act of changing or re- 
moving a county seat that has been defi- 
nitely located, and have no reference to a 
so-called temporary or provisional county 


seat. State ex rel. Geiger v. Long, 43 M 
401, 412, 117 P 104. 


Judicial Functions of County Commis- 
sioners 


A board of county commissioners exer- 
cises judicial functions when it decides 
whether a petition for the submission of 
the removal of the county seat to the 
electors of the county is signed by suffi- 
cient number to require such submission. 
State ex rel. Buck v. Board of County 
Commrs. of Ravalli County, 21 M 469, 
474, 54 P 939. 


Selection of County Seat 


Conceding that the selection or removal 
of a county seat is a purely political fune- 
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References 

State ex rel. Powers v. Dale, 47 M 227, 
230, 131 P 670; Ainsworth v. McKay, 55 
M 270, 271, 175 P S87. 


Collateral References 


Counties€=34 (2). 
20 C.J.S. Counties § 64. 


tion, that function has not been confided 
to judges of election or to the canvassers 
of the returns, but to a certain proportion 
of the qualified electors of the county 
affected; it rests with the courts to as- 
certain and decide whether the choice 
actually made by the requisite proportion - 
of the qualified electors has been duly 
declared; and, if not, to declare it and 
make it effective. Poe v. Sheridan County, 
52° M279, 288,157) BP 185. paar 


16-302. (4870) Submission to electors — who are taxpayers. If the 
petition is signed by sixty-five per cent of the taxpayers of such county, the 
board of county commissioners must at the next general election submit 
the question of removal to the electors of the county; provided, that the 
term “taxpayers” used in this section shall be deemed to mean “ad valorem 
taxpayers,” and that for the purpose of testing the sufficiency of any peti- 
tion which may be presented to the county commissioners as provided in 
this section, the county commissioners shall compare such petition with the 
pollbooks in the county clerk’s office constituting the returns of the last 
general election held in their county, for the purpose of ascertaining 
whether such petition bears the names of sixty-five per cent of the tax- 
paying voters listed therein; and they shall make a similar comparison 
of the names signed to the petition with those appearing upon the listed 
assessment roll of the county for the purpose of ascertaining whether the 
petition bears the names of sixty-five per cent of the ad valorem tax- 
payers as listed in said assessment roll; and if such. petition then shows 
that it has not been signed by sixty-five per cent of the voters of the 
county who: are ad valorem taxpayers thereof, after deducting from the 
said. original petition the names of all persons who may have signed 
such original petition, and who may have filed, or caused to be filed, with 
the county clerk of said county or the board of county commissioners, on 
or before the date fixed for the hearing, their statement in writing of the 
withdrawal of their names from the original petition, it shall be deemed 
insufficient, and the question of the removal of the county seat shall not 
be submitted. 7 


History: En. Sec. 4158, Pol. C. 1895; 
amd. Sec. 2, p. 146, L. 1901; re-en. Sec. 
2852, Rev. C. 1907; amd. Sec. 2, Ch. 10, L. 
1919; re-en. Sec. 4370, R. .C. M. 1921. Cal. 
Pol. C. Sec. 3977. 


Official Duty Presumed. Performed 


The official duty devolving upon the 
commissioners is presumed to have been 
regularly performed; it is presumed that 
the board compared the names signed to 
the petition with the pollbooks of the 
“last election.” State ex rel. Stringfellow 
v. Board of Commrs. of Chouteau County, 
42 M 62, 77, 111 P 144. 


Sufficiency of Petition ; 


A petition for the removal of a county 
seat is sufficient if it is signed by the 
Tequired number of ad valorem taxpayers 
of the county, provided all the persons 


necessary to make up such number are 
qualified voters. State ex rel. Stringfel- 
low v. Board of Commrs. of Chouteau 
County, 42 M 62, 78, 111 P 144. ERE 
Where a petition signed by the requisite 
number of ad valorem taxpayers of a 
county, who were qualified voters, for the 
change of a county seat, was submitted to 
the county commissioners, and was denied 
because it did not contain the number of 
taxpayers of the county required by the 
statute,-it must be presumed that the peti- 
tion was found sufficient, except for the 
fact that the board claimed that it should 
contain such number of taxpayers, which 
was determined to the contrary, in which 
case there was no discretion for the board 
to exercise, and mandamus was available 
to compel them to give legal effect to the 
petition. State ex rel. Stringfellow v. 
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Board: of. Commrs,* of Chouteau’ County, 
42 M.62, 78, 111.P 144. 

‘Under this section the board of county 
commissioners is limited in its investiga- 
tion of the sufficiency of a petition for the 
removal of the county seat to a compari- 
son of the names appearing thereon with 
the pollbooks to ascertain whether the 
signers are voters, and with the assess- 
ment roll, whether they are taxpayers, 
and may not, therefore, eliminate from 
the petition names of persons who have 


16-307 


ceased to be legal voters: or taxpayers. 


Ainsworth v. McKay, 55 M 270, U5. P 
oY ae 


Dee taranccs 


. State ex rel. Buck v. Board of County 
Commrs. of Ravalli County, 21 M 469, 
475, 54 P 939. 


Collateral References 


Counties@=35 (1). 
20 C.J.S. Counties § 70. 


16-303. (4371) Election, notice of, how held and conducted. Notice of 
such election, clearly stating the object, must be given, and the election 
must be held and conducted, and the returns made, in all respects in the 
manner prescribed by law in regard to the submitting of questions to the 
electors of a locality under the general election law. 


‘History: En. Sec. 4159, Pol. C. 1895; 
re-en. Sec. 2853, Rev. C. 1907; re-en. Sec. 
4371, R. C. M. 1921. Cal. Pol. C. Sec. 3979. 


16-304. (4372) Voter to vote for place he prefers. In voting on the 
question, each elector must vote for the place in the county which he pre- 
fers, by placing opposite the name of the place the mark X. 


History: En. Sec. 4160, Pol. C. 1895; References 
re-en, Sec. 2854, Rev. C. 1907; re-en. Sec. State ex rel. Stringfellow v. Board of 
4372, R. C. M. 1921. Cal. Pol. C. Sec. 3980. Commrs. of Chouteau County, 42 M 62, 


75, 111 P 144. 


16-305. (4373) Publication of result. When the returns have been re- 
ceived and compared, and the results ascertained by the board, if a majority 
of the qualified electors of the county have voted in favor of any particular 
place, the board must give notice of the results by posting notices thereof 
in all the election precincts of the county, and by publishing a like notice 
in a newspaper printed in the county at least once a week for four weeks. 


History: En. Sec. 3, p. 146, L. 1901; 
re-en. Sec. 2855, Rev. C. 1907; amd. Sec. 1, 
Ch. 27, L. 1921; re-en. Sec. 4373, R. C. M. 
1921. Cal. Pol. C. Sec. 3981. 


References 


State ex rel. Stringfellow v. Board of 
Commrs. of Chouteau County, 42 M 62, 75, 
111 P 144, 


16-306. (4374) Place chosen to be county seat. In the notice provided 
for in the next preceding section, the place selected to be the county seat of 
the county must be so declared from a day specified in the notice not more 
than ninety days after the election. After the day named in the notice, 
the place chosen is the county seat of the county. 


History: En. Sec. 4162, Pol. C. 1895; References 
re-en. Sec. 2856, Rev. C. 1907; re-en. Sec. State ex rel. Powers v. Dale, 47 M 227, 
4374, R. C, M. 1921. Cal. Pol. ©. Sec. 3982. 930, 131 P 670; Poe v. Sheridan County, 


52 M 279, 288, 157 P 185. 


16-307. (4375) Statement of result and notice transmitted. Whenever 
any election has been held, as provided for in the preceding sections of this 
chapter, the statement made by the board of county commissioners, show- 
ing the result thereof, must be deposited in the office of the county clerk, 
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and whenever the board gives the notice prescribed by section 16-306 of this 
code, they must transmit a certified copy thereof to the secretary of state. 


History: En. Sec. 4163, Pol. C. 1895; 
re-en. Sec. 2857, Rev. C. 1907; re-en. Sec. 
4375, R. C. M. 1921. Cal. Pol. C. Sec. 3983. 


16-308. (43876) No second election to be held within four years. When 
an election has been held and a majority of the votes are not cast for some 
other place than that fixed by law as the former county seat, no second 
election for the removal thereof must be held within four years thereafter. 


History: En. Sec. 4164, Pol. C. 1895; 
re-en. Sec. 2858, Rev. C. 1907; re-en. Sec. 
4376, R. C. M. 1921. Cal. Pol. C. Sec. 3984. 


16-309. (43877) County seat may be removed from time to time. When 
the county seat of a county has been once removed by a popular vote of the 
people of the county, it may be again removed from time to time in the 
manner provided by this chapter. 


History: En Sec. 4, Ch. 146, L. 1901; Collateral References 
re-en. Sec. 2859, Rev. C. 1907; re-en. Sec. Counties¢=36. 
4377, R. C. M. 1921. Cal. Pol. C. Sec. 3985. 20 C.J.S. Counties § 71. 


CHAPTER 4 
LOCATION OF COUNTY SEATS 


Section 16-401. Meeting and organization of board of commissioners on creation of 

new county—county clerk. 

16-402. Designation of temporary county seat—special election. 

16-403. Proceedings after petition for county seat election. 

16-404. Division of county into registration and polling precincts. 

16-405. Registration of voters. 

16-406. Judges of election—ballots, books and records. 

16-407. Applicability of general election laws, 

16-408. Form of ballot. 

16-409. Canvass of returns—result of election. | 

16-410. Re-election in case of failure to select county seat. 

16-411. Applicability of general laws to new counties and officers. 

16-412. Submission of question of locating permanent county seat to voters— 
elections. 


16-401. (4878) Meeting and organization of board of commissioners 
on creation of new county—county clerk. Whenever a county is created 
hereafter in this state by legislative enactment, it shall be the duty of the 
persons appointed to the office of county commissioners of such county by 
the act creating it, to meet at some place in the county, to be agreed upon 
by a majority of said county commissioners, within fifteen days after the 
passage of the act creating the county, and then and there organize as a 
board of county commissioners by electing one of their number chairman. 


The person appointed to the office of county clerk in the bill creating 
the county shall be notified in writing by the county commissioners, or 
some one of them, of the time and place of said meeting, and he must 
attend the meeting and act as the clerk thereof and keep a record of the 
proceedings. If no person is appointed to the office of county clerk by 
the act creating the county, the commissioners shall at such meeting 
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select some person qualified to hold office of county clerk to act as clerk of 
such meeting. 
History: En. Sec. 1, Ch. 135, L. 1911; fact permanent. State ex rel. Geiger v. 
re-en. Sec. 4378, R. C. M. 1921. Long, 43 M 401, 412, 117 P 104. 
Operation and Effect - References 


Prior to the passage of Ch. 135, Laws Poe v. Sheridan County, 52 M 279, 288, 
1911 (16-401 to 16-412), there was no 157 P 185. 
general law by which a so-called tem- 
porary county seat could be located, Collateral References 
changed, or removed, so that a temporary Counties€47, 52. 
county seat, once designated, became in 20 C.J.S. Counties §§ 81, 88. 


DECISIONS UNDER FORMER LAW 


Unincorporated Town as County Seat county seat in the use of the term “city 
In Ch. 112, Laws 1911 (since repealed) or town.” State ex rel. Powers v. Dale, 
there was no evidence of intention to 47 M 227, 231, 131 P 670. 
require incorporation as a qualification for 


16-402. (43879) Designation of temporary county seat—special elec- 
tion. (1) Immediately after the organization of the board of county commis- 
sioners, aS provided in the preceding section, said board shall, by a resolu- 
tion spread upon the minutes of its proceedings, designate some place with- 
in said county as and to be the temporary county seat until the permanent 
county seat shall be located as hereinafter in this act provided. The place so 
designated shall be the temporary county seat of said county until the 
permanent county seat is located by the electors of said county at the 
general election to be held on the first Tuesday after the first Monday of 
November of the next even-numbered year after the creation of the county, 
or at a special election as hereinafter provided. 

(2) In the event of a majority of the county commissioners failing to 
agree upon the location of the temporary county seat, then each county com- 
missioner shall write the name of the place he favors as the temporary 
county seat on a slip of paper and said slips be enclosed in envelopes of the 
same size, color, and texture, and shall be deposited in a box or other 
suitable receptacle, and the county clerk, in the presence of said commis- 
sioners, shall draw out one of the said slips. Thereupon the county com- 
missioners shall, by resolution spread upon the minutes, declare the place 
named on the slip so drawn by the county clerk to be the temporary 
county seat of said county. 

(3) At said first general election after the creation of the county, it shall 
be the duty of the board of county commissioners and county clerk to 
have separate official ballots printed and distributed for the use of the 
electors at said election; which ballots shall be in the form and contain 
the same matter as the ballots provided for in section 16-408 of this code, 
and the provisions of section 16-409 of this code shall apply to and govern 
the manner of voting and of canvassing said ballots, and the board of 
county commissioners shall declare the result of such election and the 
location of the permanent county seat, and said county seat shall be lo- 
eated in the manner and according to the provisions of said section 16-409. 

(4) Provided, however, that at any time within six months after the 
passage of an act creating a new county, a petition or petitions may be filed 
with the county clerk of the board of county commissioners of such county 
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asking the board to submit the question of the location of the permanent 
county seat to the electors of the county at a special election to be called 
and held in the manner hereinafter in this act provided. Said petition or 
petitions must contain in the aggregate the names of at least one hundred 
taxpayers, whose names appear upon the assessment books containing the 
last assessment of the property situated in such new county, and whose 
names also appear as registered electors in some registration district estab- 
lished and existing in the territory embraced in the new county at the 
last general election held therein. 

(5) The petition or petitions when filed with the board must also have 
certificates attached thereto from the county clerk of the county in which 
the person or persons signing the petition resided before the creation of 
the new county, certifying that the names of the person signing said peti- 
tion or petitions appear in the last assessment books of his county, and 
also in the registration books of his county containing the names of the 
electors registered in the last general election in the districts now em- 
braced in the new county. 


History: En. Sec. 2, Ch. 135, L. 1911; Collateral References 
re-en. Sec. 4879, R. C. M. 1921. Counties€—28, 29. 
20 C.J.S. Counties §§ 55-58. 


16-403. (4880) Proceedings after petition for county seat election. 
Upon filing said petition or petitions, duly certified to as provided in the 
preceding section, with the county clerk of the new county, he must im- 
mediately notify the chairman of the board of county commissioners who, 
upon receipt of such notice, must call a meeting of the board to be held 
within ten days after the Plays of said petition, for the purpose of con- 
sidering the same. If the board at such meeting finds that said petition con- 
forms to the requirements of and is in accordance with the provisions of 
the preceding section, it shall at said meeting, by a resolution spread upon 
its minutes, call a special election of the qualified electors of said county 
for the purpose of voting upon the question of the location of the per- 
manent county seat. 

Said election shall be held on Tuesday and. not less than forty nor 
more than sixty days after the date of calling the same. The board must 
issue an election proclamation containing a statement of the time of the 
election and the question to be submitted. A copy of this proclamation 
must be published in some newspaper printed in the county, if any, and 
posted at each place of election at least ten days before the election. 


History: En. Sec. 3, Ch. 135, L. 1911; 
re-en. Sec. 4380, R. C. M. 1921. | 


16-404, (4381) Division of county into registration and polling pre- 
cincts. At the meeting of the board at which the special election is called 
for the purpose of locating the permanent county seat, the board shall, by 
resolution spread upon its minutes, divide the county into registration 
districts and establish polling precincts in the manner provided by law. It 
must also, at such meeting, make an order designating the house or place 
within each precinct where the election shall be held. It must also at the 
same session of the board appoint registry agents for the several registra- 
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tion districts established by it, who must possess the qualifications re- 
quired by law for registry agents. The county clerk must furnish the said 
registry agents with books, blanks, and other stationery required for the 
proper performance of their duties. 

History: En. Sec. 4, Ch. 135, L, 1911; (553 to 586). Opinions of Attorney Gen- 


re-en. Sec. 4381, R. C. M. 1921. eral Vol. 8, p. 247. 
NOTE.—Sections 16-404 (4381) ‘and 16- 

405 (4382) relating to registration of elec- Collateral References 

tors held impliedly repealed by Ch. 122, Elections¢—48. 


Laws of 1915, sections. 23- 501 to 23-534 29 C.J.S. Elections § 54. 


16-405. (4382) Registration of voters. The period for the registration 
of electors shall be between the hours of nine a. m. and nine p. m. on all 
legal days from nine a. m. of the fourth Monday prior to the date of said 
election to nine p. m. of the second following Saturday. It shall be the duty 
of each registry agent to publish and post notices of the time and places of 
registration in the manner provided by law for the publication of notices 
of régistration for general elections. No person shall be entitled to regis- 
ter and vote at such special election unless he is a. qualified voter of the 
state of Montana of the age of twenty-one years, and- will have been a 
resident of Montana one year and of the territory embraced within the 
boundaries of the new county’for a period of one hundred and eighty days 
on the day next preceding the day of such election, and also takes and 
subscribes to the oath provided in section 479, Revised Codes of Montana. 


The general election laws of this state governing the registration of 
electors and defining the duties of the registry agents shall apply to and 
govern the registration of electors in elections held under this act in so far 
as the same do not conflict herewith. 


History: En. Sec. 5, Ch. 135, L. 1911; Collateral References 
re-en. Sec. 4382, R. C. M. 1921. Elections¢=95. 


NOTES.—Section 479, referred to above, 29 C.J.S. Elections §§ 36, 37. 

was repealed by .Ch. 113, Laws 1911. . 
This section held impliedly repealed, see 

note to section 16-404. 


16-406. (4383) Judges of election—ballots, books and records. At the 
same meeting of the board of county commissioners at which the special 
election for the location of the permanent county seat is called, the board 
shall appoint three judges of election for each precinct in the county who 
shall act as the judges at said election. It shall be the duty of the county 
clerk to have printed and distributed to the judges of election the neces- 
sary ballots, the form of which shall be as provided in sections 16-402, 
16-408, and 16-410 of this code, and also supply the judges with the neces- 
sary books, records, stationery and ballot boxes Sarees to hold such 
election in the manner provided by law. 


_History: En. Sec. 6, Ch. 135, L. 1911; Collateral References 
re-en. Sec. 4383, R. C. M. 1921. Elections€=51, 163. 
29 C.J.8. Elections §§ 59, 155. 


16-407. (4384) Applicability of general election laws. The judges ap- 
pointed for said special election must qualify as required by the general 
election law, and the polls must be opened and closed, the voting done, the 
ballots counted, returns made to the board of county commissioners, and all 
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other matters connected with said election carried on and conducted in 
accordance with and as provided by the general election laws of this state. 


History: En. Sec. 7, Ch. 135, L. 1911; Collateral References 
re-en. Sec. 4384, R. C. M. 1921. Elections¢50. 
29 C.J.S. Elections § 42. 


16-408. (43885) Form of ballot. The form of the ballot used at such 
elections shall be as follows: There shall be a stub across the top of each 
ballot, and separated therefrom by a perforated line. The part above the 
perforated line, designated as the stub, shall extend the entire width of the 
ballot, and shall have a depth of not less than two inches. Upon the face 
of the stub there shall be printed in what is known as brevier capitals the 
following instructions: 

“To vote this ballot the elector will write in the blank space on the 
ballot the name of the town or place at which he desires the permanent 
county seat to be located.” 

The ballot below the perforated line shall be in the following form: 

“For the permanent county seat of.......0.........0 ees county my choice 
iSimath! cP. Bee ... Beas ee ee ” . (here insert name of county) 

Provided, that any person who, from any cause, is unable to write, may 
have one of the judges in the presence of another judge write his choice 
on the ballot. 


History: En. Sec. 8, Ch. 135, L. 1911; Collateral References 
re-en. Sec. 4385, R. C. M. 1921. Elections¢—164. 
29: C.J.S. Elections § 156. 


16-409. (4386) Canvass of returns—result of election. When the name 
of a town or place in a county shall be so inserted in the blank space on 
such ballot by an elector, and the ballot has been cast-.as provided by law, 
the same shall be deemed a vote for the designated town or place as the 
location of the permanent county seat of said county. The board of county 
commissioners of said county shall canvass the returns of said election in 
the manner provided by law for the canvassing of election returns, and 
upon such canvassing of returns the town. or place found to have received 
a majority of all votes cast on such questions shall be declared by the 
board the permanent county seat of the county. The order declaring the 
result of such election shall be entered of record in the minutes of the pro- 
ceedings of the board of county commissioners by the county clerk, and 
from the date of the declaration of the results of the election the town or 
place selected shall be and remain, until lawfully changed in the manner 
provided by law, the permanent county seat of such county. Within ten 
days after the declaration of the result of such election, all records and 
county offices of the county, if elsewhere located, must be moved to and 
remain at the place declared the permanent county seat. 

History: En. Sec. 9, Ch. 135, L. 1911; v. Board of County Commrs., 83 M 540, 
re-en. Sec. 4386, R. C. M. 1921. 555, 273 P 290. 
References Collateral References 


Atkinson y. Roosevelt County, 66 M Hlections€—256-263. 
411, 419, 214 P 74; State ex rel. Keane 29 C.J.S. Elections § 235 et seq. 


16-410. (4387) Re-election in case of failure to select county seat. If 
no town or place receives a majority of all votes cast on such question, then 
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the town or place receiving the highest number of votes shall be declared 
by the board and immediately become the temporary county seat of the 
county, and at the next general election the two towns or places receiving 
the greatest number of votes at said first election shall be the candidates 
for the permanent county seat. At said next general election, the county 
clerk shall have separate ballots in the form provided for in section 16-408 
of this code printed and distributed as provided by law containing the 
names of said candidates for the permanent county seat. On the stub of 
such ballots shall be printed the following instructions: 


“To vote this ballot the elector will place an X in the square before 
the name of the town he intends to vote for.” 


The form of such ballots below the perforated line shall be as follows: 
Sa ar aarti (2a for the permanent county seat 
[| Hn aks EET ee MS for the permanent county seat 


Of said towns or places the one receiving a majority of all the votes 
cast on such question shall be declared the permanent county seat, and the 
board of county commissioners must canvass the returns and declare the 
result, and the county seat must be located in accordance with the pro- 
visions of this act. 


History: En. Sec. 10, Ch. 135, L. 1911; 
re-en. Sec. 4387, R. C. M. 1921. 


16-411. (4388) Applicability of general laws to new counties and 
officers. All laws of general nature applicable to the several counties of 
the state of Montana and to the officers thereof, and to their powers and 
duties, shall be applicable to a new county and the officers thereof from 
and after the creation of the county, except as otherwise provided in this 
act, or the act creating the county. 


History: En. Sec. 11, Ch. 135, L. 1911; Collateral References 
re-en. Sec. 4388, R. C. M. 1921. Counties¢=15. 
20 C.J.S. Counties § 30. 


16-412. (4389) Submission of question of locating permanent county 
seat to voters—elections. Any county heretofore created, in which the 
permanent county seat has not been located by valid election held for the 
purpose of locating the permanent county seat of said county, may have a 
special election, for the purpose of voting on such question, called and 
held under the provisions of this act, or if no special election is held for 
such purpose, then said question shall be submitted by the county commis- 
sioners at the next general election after the passage of this act and in 
the manner provided herein for the submission of such questions at gen- 
eral elections; provided, however, that no special election shall be called 
for the purpose of submitting such question unless a petition or petitions 
containing in the aggregate the names of one hundred taxpaying electors 
of such county, whose names appear upon the last assessment book, and 
also on the last registration books of said county, are filed with the clerk 
of the board of county commissioners within six months after the passage 
and approval of this act. 

Upon the filing of such petition or petitions within said time, containing 
the requisite number of taxpaying electors, which must be ascertained 
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by the board from the records of said county, said board must immediately 
call such special election as herein provided. 

If registration districts and polling precincts have already been estab- 
lished in said county, they shall remain the same for such special election, 
but a new registration shall be had and said special election conducted 
and the result determined as in this act provided. 

The provisions of this section shall not apply in any case where there 
has been a permanent county seat located and maintained for a period of 
three years from the date immediately subsequent to the date of the 
approval of this act, whether the same was located by a legal election or 
otherwise. 


History: En. Sec.-12, Ch. 135, L. 1911; 
re-en. Sec. 4389, R. C. M. 1921. 


CHAPTER 5 
CREATION OF NEW COUNTIES BY PETITION AND ELECTION | 


Section 16-501. Creation of new counties—debts and assets prorated—minimum area 
and valuation. 

16-502. Basis of taxation upon creation of new county—terms used in law de- 
fined. 

16-503. Cities and towns eligible for county seat. 

16-504. Petition for creation of new county—attached affidavits—notice and 
hearing. 

16-505. Duty of commissioners when findings justify new county—division into 
township, road and school districts—change of boundaries of election 
precincts—election—temporary county seat. 

16-506. Measures to be taken after election—officers—effect of adverse vote. 

16-507. Officers of new Se ele ia ae: district. 

16-508. Repealed. 

16-509. Board of county commissioners to be elected. 

16-510. Commission appointed by governor to adjust indebtedness of old and 
new counties. 

16-511. Determination of amount of indebtedness and value of property—taxa- 
tion. 

16-512. Compensation and expenses of commissioners. 

16-513. Assessment and collection of taxes. - 

16-514. School and road funds. . 

16-515. Records and books—furnishing and transcribing. 

16-516. Transfer of pending actions in district court. 

16-517. Publication by posting of notice. 

16-518. Repealed. 

16-519. Misdemeanor and malfeasance in office. 

16-520. Repealing and saving ee 


16-501. (43890) Creation of new counties—debts and assets prorated— 
minimum area and valuation. New counties may from time to time be 
formed and created in this state from portions of one or more counties, 
which shall have been created and in existence for a period of more than 
two years, in the manner set.forth and provided in this act; provided, how- 
ever, that no.new county shall be established which shall reduce any county 
to an assessed valuation of less than twelve million dollars ($12,000,000.00), 
inclusive of all assessed valuation as-shown by the-last preceding assess- 
ment; nor shall any new county be established which shall reduce the area 
of any existing county from which territory is taken to form such new 
county, to less than twelve hundred square miles of surveyed land, exclu- 
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sive of all forest: reserve and Indian reservations within old counties nor 
shall any new county be formed which contains an assessed valuation of 
property less than ten million dollars ($10,000,000.00), inclusive of all 
assessed valuation as shown by the last preceding assessment, of the county 
or counties from which such new county is to be established, nor shall 
any new county be formed which contains less than one thousand square 
miles of surveyed land exclusive of all forest reserve land or Indian 
reservations, not open for settlement, nor shall any line thereof pass within 
fifteen miles of the courthouse situate at the county seat of the county 
sought to be divided; provided, that such county line may be run within 
a distance of ten miles of a county seat in cases where the natural contour 
of the county, by reason of mountain ranges or other topographical condi- 
tions, is such as to make it difficult to reach the county seat, and in such 
cases a petition, signed by at least fifty-eight per centum (58%), of the 
voters in the proposed new county, shall be presented to the judge of the 
district court in which the county affected is located, asking for the 
appointment of a commission of five (5) disinterested persons, who shall 
determine if the topographical conditions are such as to warrant the fixing 
of the county division lines closer than at fifteen miles from the county 
seat, as such boundaries are legally fixed and determined at the date of 
the filing of the petition or petitions referred to in section 16-504 of this 
code. 

Every county which shall be enlarged or created from the territory 
taken from any other county or counties shall be liable for a prorata pro- 
portion of the existing debts and liabilities of the county or counties from 
which such territory shall be taken, and shall be entitled to a prorata pro- 
portion of the assets of the county or counties from which such territory is 
taken, to be determined as provided by sections 16-502, 16-503 and 16-511. 


History: The first new county act was References 


Ch. 112, L. 1911. The first four sections 
of this act were amended and the rest re- 
enacted by Ch. 133, L. 1913; Sec. 7 of the 
act was also amended by Ch. 135, L. 1913. 
All these acts were repealed and a com- 
plete new county law enacted by Ch. 139, 
I. 1915, which was repealed by Ch. 226, L. 
1919. This section en. Sec. 1, Ch. 226, L. 
1919; re-en. Sec. 4390, R. C. M. 1921; amd. 
Sec. 1, Ch. 106, L. 1929. 


Political Subdivisions of State 


Since enactment of statutes providing 
for the creation of new counties, the in- 
voluntary character of counties in this 
state is somewhat modified, but the change 
does not affect their status as political 
subdivisions of the state for governmental 
purposes; only incorporated cities and 
towns are municipal corporations in this 
state. Hersey v. Neilson, 47 M 132, 144, 
131 P 30. 


16-502. 


State ex-rel. Powers v. Dale, 47 M 227, 
228, 131 P 670; State ex rel. Dowen v. 
District Court, 50 M 249, 146 P 467; State 
ex rel. Furnish v. Mullendore, 53 M 109, 
110, 161 P.949; State ex rel. Stevens v. 
McLeish, 59 M 527, 529, 198 P 357; State 
ex rel. Judith Basin County v. Poland, 
61 M 600, 604, 607, 203 P 352; County of 
Hill v. County of Liberty, 62 M 15, 16, 
203 P 500; State ex rel. Redman v. Mey- 
ers, 65 M 124, 126, 210 P 1064; Garry v. 
Martin, 70 M 587, 590, 227 P 573; State 
ex rel. Missoula County v. Brown, 73 M 
371, 373, 236 P 548; State ex rel. Foot v. 
Burr, 73 M 586, 587, 238 P 585; State ex 
rel. School District No. 28 v. Urton, 76 M 
458, 459, 248 P 369. 


Collateral References 


Counties¢-10, 12, 16 (1). 
20 C.J.S. Counties §§ 23, 27, 35. 


(4391) Basis of taxation upon creation of new county—terms 


used in law defined. For the purposes of this act the assessed valuation of 
all property, whether included within the boundaries of a proposed new 
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county, or remaining within the boundaries of any existing county or coun- 
ties from which territory is taken, shall be fixed and determined on the same 
basis as is used for the imposition of taxes in the state of Montana, to wit: 
By taking that percentage of the true and full value of all taxable property 
in any county specified by section 84-302. 

Whenever in this act the term “assessed valuation” or ‘“‘valuation based 
on the last assessment roll” is used, said terms shall be construed as mean- 
ing taxable valuation determined as herein provided, not the full and true 
valuation of property. 

History: En. Sec. 1, Ch. 16, Ex. L. State ex rel. School District No. 28 v. 


1919; re-en. Sec. 4391, R. C. M. 1921. Urton, 76 M 458, 459, 248 P 369. 
References Collateral References 
State ex rel. Missoula County v. Brown, Taxation€—347. 


73 M 371, 373, 236 P 548; State ex rel. 84 C.J.S. Taxation §§ 410-412. 
Foot v. Burr, 73 M 586, 587, 238 P 585; 


16-503. (43892) Cities and towns eligible for county seat. No city, town, 
or village shall become the temporary or permanent county seat of any 
county organization under the provisions of sections 16-501 to 16-520 of this 
code, or created by an act of the legislative assembly, unless such city or 
town shall have been incorporated in the manner provided by law, or un- 
less such village shall have been regularly platted and a plat thereof filed in 
the office of the county clerk and recorder, and there be fifty qualified 
electors residing within the boundaries of such platted village, and the 
temporary county seat selected upon the organization of such county shall 
remain as such county seat until the permanent county seat shall be estab- 
lished as provided by law. 

History: En. Sec. 1, Ch. 16, Ex. L. State ex rel. School District No. 28 v. 


1919; re-en. Sec. 4392, R. C. M. 1921. Urton, 76 M 458, 459, 248 P 369. 
References Collateral References 
State ex rel. Missoula County v. Brown, Counties€=28. 


73 M 371, 373, 236 P 548; State ex rel. 20 C.J.S. Counties § 55. 
Foot v. Burr, 73 M 586, 587, 238 P 585; 


16-504. (4393) Petition for creation of new county—attached affidavits 
—notice and hearing. (1) Whenever it is desired to divide any county or 
counties and form a new county out of a portion of the territory of such 
then existing county or counties, a petition shall be presented to the 
board of county commissioners of the county from which the new county is 
to be formed, in case said proposed new county is to be formed from but 
one county, or to the board of county commissioners of the county from 
which the largest area of territory is proposed to be taken for the formation 
of such new county, in case said new county is to be formed from portions of 
two or more existing counties; and such board of county commissioners shall 
be empowered and have jurisdiction to do and perform all acts provided for 
to be done or performed in this act, for each of the several counties from 
which any proposed territory is to be taken, and shall direct that a certified 
copy of all orders and proceedings had before such board of county commis- 
sioners Shall be certified by the county clerk to the board of county commis- 
sioners of each of the several counties from which any territory is taken by 
the proposed new county; and all officers of any such county shall comply 
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with the orders of the board of county commissioners, in the same manner 
as if said order had been duly made by the board of county commissioners 
of each respective county from which territory is proposed to be taken. 
Such petition shall be signed by at least fifty-eight per cent of the quali- 
fied electors of the proposed new county, whose names appear on the of- 
ficial registration books and who are shown thereon to have voted at the 
last general election preceding the presentation of said petition to the 
board of county commissioners as herein provided; provided, that in cases 
where the proposed new county is to be formed from portions of two or 
more counties, separate petition shall be presented from the territory taken 
from each county; and each of said separate petitions shall be signed by at 
least fifty-eight per cent of the qualified electors of each of said proposed 
portions. Such signatures need not all be appended to one paper, but may 
be signed to several petitions which must be similar in form, and when so 
signed the several petitions may be fastened together and shall be treated 
and presented as one petition. 

(2) Such petition or petitions shall contain: 

1. A particular description of the boundaries of the proposed new 
county. 

2. <A statement that no line thereof passes within fifteen miles of the 
courthouse situated at the county seat of any county proposed to be di- 
vided, except as hereinafter in this act provided. 

3. <A statement of the assessed valuation of such proposed county as 
shown by the last preceding assessment, inclusive of all assessed valuation. 

4. <A statement of the surveyed area in square miles which will remain 
in the county or counties from which territory is taken to form such new 
county, after such county is formed, and a statement of the surveyed area 
in square miles which will be in the new county after formed. 

5. The name of the proposed new county. 

6. A prayer that such proposed new county be organized into a new 
county under the provisions of this act. 

There shall be attached and filed with said petition or petitions an affi- 
davit of five qualified electors and taxpayers residing within each county 
sought to be divided, to the effect that they have read said petition and ex- 
amined the signatures affixed thereto, and they believe that the statements 
therein are true, and that it is signed by at least fifty-eight per cent of the 
qualified electors as herein provided, of the proposed new county, or of the 
proposed portion thereof, taken from each existing county, where the pro- 
posed new county is to be formed from portions of two or more existing 
counties; that the signatures affixed thereto are genuine; and that each of 
such persons so signing was a qualified elector of such county therein sought 
to be divided, at the date of such signing. Such petition or petitions so veri- 
fied, and the verification thereof, shall be accepted in all proceedings per- 
mitted or provided for in this act, as prima facie evidence of the truth of the 
matters and facts therein set forth. Upon the filing of such petition or peti- 
tions and affidavits with the clerk of the said board of county commission- 
ers, said clerk shall forthwith fix a date to hear the proof of the said peti- 
tions and of any opponents thereto, which date must be not later than thirty 
days after the filing of such petition with the clerk of said board. The coun- 
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ty clerk shall also, at the same-time, designate. a. newspaper of. gerieral. cir- 
culation publisled in the old counties, biit not within the proposed new 
county, and also a newspaper of general circulation published within the 
boundaries of the proposed new county, if there be such, in which ‘the said 
county clerk shall order and cause to be published, at least once a week for 
two weeks next preceding the date fixed for such hearing, a notice in sub- 
stantially the following form: . 


Notice 


Notice is hereby given that a petition has been presented to the board 
of county commissioners) Of 2.220.252 fei county (naming the county 
represented by the board of county commissioners with which said petition 
was filed), praying for the formation of a new county out of portion of the 
Sal Se ee eee COUNLY PANIC: aerate ee county (naming the county 
or counties of which it is proposed to form the new county), and that said 
petition will be heard by the said board of county commissioners at its 
place of meeting (designating the city or town and the day and hour of the 
meeting so to be held), and when and where all persons interested may 
appear and oppose the granting of said petition, and make any objections 
thereto. 

Dated apse lee eee ee PN Faia ros ME Aan Eb gat | aes Montana. 

ree eee lh Me nnd tes Pence ae SE al , County Clerk. 

Said petitioners shall, on or before the date fixed for said hearing, file 
with the said board of county commissioners a bond to be approved by 
said board, in an amount of five thousand dollars, payable to the county 
in which said petition is filed, conditioned that the obligors named in said 
bond will pay to said county all expenses incurred in the election provided 
for in this act, not exceeding the amount specified in said bond, in the 
event that at the election herein provided for more than forty-two per cent 
of the votes cast at said election are “for the new aon Of ah hee 
(naming the proposed new county),” “No.’ 

(3) At the time so fixed for said hearing, the Houta of county commis- 
sioners shall proceed to hear the petitioners and any opponents and pro- 
testants upon the petition or protests filed on or before the time fixed for 
the hearing. No petition or protest or petition for the exclusion of ter- 
ritory shall be considered unless the same is filed at least one day before 
the time fixed for the hearing, and such petition for the exclusion of ter- 
ritory shall contain the names of not less than fifty per cent of the qualified 
electors who are resident property taxpayers of any territory to be ex- 
eluded. All such territory being excluded must be in one block, and contain 
an area of not less than thirty-six square miles, and be totally within one 
county, and contiguous thereto, and the board of county commissioners 
may adjourn such hearing from time to time, but not for more than ten 
days after the time fixed for the hearing, and shall receive the proof to 
establish or controvert the facts set forth in said petition. No withdrawals 
of signatures to the original petition for the creation of a proposed county 
shall be filed or considered which have not been filed with the county clerk 
on or before the date fixed for the hearing. No withdrawals of any signature 
from the petition for the exclusion of territory shall be received or con- 
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sidered which are not filed within five days after the filing of the petition 
for such exclusion of territory. 

(4) The board of county commissioners, on the final hearing of such 
petition or petitions, shall, by a resolution entered on its minutes, deter- 
mine: ! | 

1. The boundaries of the proposed new county, and the boundaries so 
determined by said board of county commissioners shall be the boundaries 
of such proposed new county, if it be created as herein provided. 


2. Whether the said petition contains the genuine signatures of at 
least fifty-eight per cent of the qualified electors of the proposed new 
county as herein required, or in cases where separate petitions are presented 
from portions of two or more existing counties as herein required, whether 
each petition is signed by at least fifty-eight per cent of the qualified 
electors of that portion of each of such existing counties which it is pro- 
posed to take into the proposed new county. 


3. Whether any line of the proposed new county passes within fifteen 
miles of the courthouse situate at the county seat of any county proposed 
to be divided, except as hereinbefore provided. 


4. Whether the proposed new county will contain property, ac- 
cording to the last preceding assessment, which will equal in amount at 
least four million dollars, inclusive of all assessed valuation. 


0. Whether the area of any existing county from which territory is 
taken to form such new county will be reduced to less than twelve hundred 
square miles of surveyed land, by taking the territory proposed to be 
taken therefrom to form such new county. 


6. Whether the area of the proposed new county will contain at least 
one thousand square miles of surveyed land to form such new county. 


7. The class to which said proposed new county after its creation will 
belong, and the name of heh proposed new county, as stated in such peti- 
tion. 

8. Whether the area embraced within the proposed new county will be 
reasonably compact. 


(5) On final hearing the board of commissioners, upon petition of not 
less than fifty per cent of the qualified electors (as shown by the official 
registration books on the day of the filing of any such petition) of any ter- 
ritory lying within said proposed new county contiguous to the boundary 
line of the said proposed new county, and of the old county from which such 
territory is proposed to be taken, and lying entirely within a single old 
county and described in said petition, asking that said territory be not in- 
cluded within the proposed new county, must make such changes in the pro- 
posed boundaries as will exclude such territory from such new county, and 
shall establish and define such boundaries. On final hearing the board of 
commissioners, upon petition of not less than fifty per cent of the qualified 
electors who are resident property taxpayers of any territory lying outside 
said proposed new county, and contiguous to the boundary line of said pro- 
posed new county, and of the old county or counties from which such terri- 
tory is proposed to be included, asking that said territory be included with- 
in the proposed new county, must make. such changes in the proposed 
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boundaries as will include such territory in such new county, and shall 
establish and define such boundaries; provided, however, that the segre- 
gation of such territory from any old county or counties shall not leave 
such county or counties with less than twelve million dollars of assessed 
valuation, based upon the last assessment roll; provided, that no change 
or changes so made shall result in reducing the valuation of the proposed 
new county to less than an assessed valuation of ten million dollars, in- 
elusive of all assessed valuation; and provided, further, that no change 
shall be made which shall leave the territory so excluded separate and apart 
from and without the county of which it was formerly a part. Petitions for 
exclusion shall be disposed of in the order in point of time in which they 
are filed with the clerk of the board of county commissioners, and on final 
determination of boundaries no changes in the boundaries originally pro- 
posed shall be made except as prayed for in said petition or petitions, or to 
correct clerical errors or uncertainties. 


History: En. Sec. 2, Ch. 226, L. 1919; 
re-en. Sec. 4393, R. C. M. 1921. 


NOTE.—Wording of this section changed 
to conform to amendment of section 16- 
501 by See. 1, Ch. 106, Laws 1929. 


Counterpetition for Exclusion 


A valid petition describing the territory 
to be included within the proposed new 
county was the very foundation of the 
proceedings for the creation of a new 
county. While under certain circumstances 
the board of county commissioners was 
authorized to exclude territory, there was 
no authority in the board to incorporate 
within the boundaries of a proposed new 
county territory which was not included 
in the petition praying for its creation, 
or to exclude territory unless a proper 
petition for withdrawal thereof was pre- 
sented. State ex rel. Jacobson v. Board 
of County Commrs., 47 M 531, 537, 134 
P 291. 


The decision in this case is rigidly con- 
fined to counterpetitions for exclusion, 
and does not in terms or effect apply to 
original petitions for the creation of new 
counties. State ex rel. Wood v. Board of 
County Commrs., 49 M 165, 167, 140 P 728. 
See also State ex rel. Fadness v. Hie, 53 
M 1388, 145, 146, 162 P 164. 


In enacting this statute, it was compe- 
tent for the legislature to prescribe the 
order in which an exclusion petition and 
an inclusion petition should. be considered 
by the board, but it failed to do so. It 
did, however, create the board a special 
tribunal, and clothed it with authority to 
hear the petitions and determine them, 
and in the absence of legislative restric- 
tions, this necessarily involved the au- 
thority to determine which of the two 
should be considered first. Apparently 
the legislature referred this question to 
the sound discretion of the board, and 
in the absence of fraud its action thereon 


is not subject to judicial control by man- 
damus. State ex rel. Koefod v. Board of 
County Commrs. of Hill County, 56 M 355, 
360, 185 P 147. 


Counterpetition for 
ciency 


The board of county commissioners, 
which is entrusted with the duty of pass- 
ing upon the sufficiency of the petition re- 
quired to be filed to effect the elimination 
of certain territory from a proposed new 
county, must read it in connection with 
the original petition for the creation of 
such county; and if thus, by any fair 
intendment, a description of the territory 
sought to be eliminated may be arrived 
at, it is the duty of the board to give 
the intention of the petitioners full force 
and effect. State ex rel. Arthurs v. Board 
of County Commrs., 44 M 51, 60, 61, 118 
P 804. 


The fact that a board of county com- 
missioners, in erroneously rejecting a peti- 
tion seeking the elimination of certain 
territory from the area of a proposed new 
county as insufficient, acted in a quasi- 
judicial capacity is not any defense to 
the issuance of mandamus. State ex rel. 
Arthurs v. Board of County Commrs., 44 
M 51, 60, 61, 118 P 804. 


A board of county commissioners, in 
passing upon the sufficiency of the peti- 
tion, is presumed to understand the meth- 
od pursued by the government in its sur- 
veys of public land, and is chargeable 
with knowledge of the territory included 
within its own county, as well as its 
boundaries. State ex rel. Arthurs v. Board 
ef Pree Commrs., 44 M 51, 60, 61, 118 


The petition for an elimination of cer- 
tain territory from the area included 
within the boundaries of a proposed new 
county, must contain a description of the 
territory sought to be eliminated, and a 


Exclusion—Suffi- 
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prayer for the relief demanded. The other 
facts may be made to appear by evidence 
upon the hearing, without being specially 
alleged. State ex rel. Arthurs v. Board 
of County Commrs., 44 M 51, 60, 61, 118 
P 804. 

In determining whether a petition for 
the exclusion of territory from a county 
proposed to be created was signed by 50 
per cent of the qualified electors therein, 
the board of county commissioners may 
resort to whatever competent evidence it 
has at hand, including the great register 
of voters. State ex rel. Lang v. Furnish, 
48 M 28, 35, 134 P 297. 

A counterpetition for the exclusion of 
territory from a proposed new county 
must contain the signatures of at least 
50 per cent of the qualified electors 
resident in the territory sought to be 
excluded, and the burden is on the coun- 
terpetitioners to show that fact on the 
hearing. State ex rel. Lang v. Furnish, 48 
M 28, 37, 134 P 297; State ex rel. Wood v. 
Board of County Commrs., 49 M 165, 170, 
140 P 728. 


Counterpetition for Exclusion—Verifi- 
cation 


A recital in the affidavit verifying a 
petition for the elimination of certain ter- 
ritory from the area included within the 
boundaries of a proposed new county, that 
50 per cent of the qualified electors of 
the territory sought to be withdrawn had 
signed such petition, was sufficient prima 
facie showing of that fact. State ex rel. 
Arthurs v. Board of County Commrs., 44 
M 51, 68, 118 P 804. But this is not so 
where the petition is unaccompanied by 
such affidavit, in which case it may not 
be taken as prima facie evidence of such 
facts. State ex rel. Lang v. Furnish, 48 
M 28, 38, 134 P 297. 

Since the statute does not require the 
verification of counterpetitions, and does 
not authorize the acceptance of it as 
probative, the counterpetitions, though 
verified, cannot be given any evidentiary 
value. State ex rel. Wood v. Board of 
County Commrs., 49 M 165, 171, 140 P 728. 


A verification to a counterpetition ask- 
ing for the exclusion of territory sought 
to be included in a proposed new county, 
which merely averred that each affiant 
believed that the counterpetition was 
signed by at least 50 per cent of the 
qualified electors of the territory sought 
to be excluded, was of no probative value 
as to the facts alleged. State ex rel. Wood 
v. Board of County Commrs., 49 M 165, 
170, 171, 140 P 728. 


Notice of Hearing 

Publication of notice of hearing on pe- 
titions for the creation of a new county 
required by this act, in certain newspa- 


16-504 


pers for at least once a week for two 
weeks next preceding the date fixed for 
it, is jurisdictional, and failure of publi- 
cation in one of the papers designated in 
the week immediately preceding the date 
of the hearing was fatal to jurisdiction 
and rendered all subsequent proceedings, 
including the election, invalid. State ex 
rel. Stevens v. McLeish, 59 M 527, 529, 
198 P 357. 

Designation by the county clerk of a 
newspaper by the wrong name, in which 
to publish notice of the date of hearing 
of petitions for the creation of a new 
county, amounted to noncompliance with 
the statutory direction in that regard. 
State ex rel. Stevens v. McLeish, 59 M 
527, 529, 198 P 357. 

The requirement of this act that notice 
of the hearing of new county petitions 
shall be published “at least once a week 
for two weeks next preceding the date 
fixed for such hearing” means two weeks 
immediately preceding the hearing. State 
ex rel. Stevens v. McLeish, 59 M 527, 529, 
1982 P 351: 


The board of county commissioners is 
without jurisdiction to proceed with a 
hearing of a petition for the creation of 
a new county unless publication of the 
notice as required by this section has been 
made; if not so made and the board pro- 
ceeds with the hearing, its action is void. 
Garry v. Martin, 70 M 587, 591, 227 P 
573, distinguished in 83 M 282, 301, 272 
P 543. 


Under the rule that where a notice is 
required to be published at least once a 
week for a period next preceding a cer- 
tain date, the word “for” means “through- 
out” or “during the continuance of” the 
period prescribed, the provision of this 
section, requiring publication of notice of 
hearing of a petition for the creation of 
a new county “at least once a week for 
two weeks next preceding the date fixed 
for such hearing” means that two full 
weeks’ notice, fourteen days, shall be 
given, and that therefore publication 
made for a shorter period of time is in- 
sufficient. Garry v. Martin, 70 M 587, 591, 
227 P 573, distinguished in 83 M 282, 301, 
272 P 543. 


One Block 


The requirement that territory sought 
to be excluded from a proposed new coun- 
ty must be in one block—the word 
“block” implying solidity or compactness 
—was not met by a petition describing 
an irregularly shaped tract distributed 
over fourteen townships, the exterior 
boundaries of which ran back and forth, 
in all directions of the compass, alternate- 
ly including and excluding small tracts, 
so threaded together as to preserve its 
continuity, and including those against 
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the creation: of the new county and -ex- 
cluding those favoring it. State ex: rel’ 
Woodward v. Moulton, . 57.M 414, 189 P 


59, distinguished in 83 M 540, 553, 273 
P 90. 


The intent of the legislature in en- 
acting the provision that territory sought 
to be excluded from a proposed new coun- 
ty must be in one block, held to have 
been that a block should be mapped out, 
irrespective of the personnel of those 
residing within it, the majority of the 
residents thereof to determine whether, as 
a whole and not as individuals, they go 
with the new or remain with the old 
county. State ex rel. Woodward v. Moul- 
ton, 57 M 414, 189 P 59, distinguished in 
83 M 540, 553, 273 P 90. 


Qualified Electors 


- In computing the number of signatures 
the petition must bear, the board must 
take into consideration only those who 
are qualified electors at the time of the 
signing of the petition and the number 
of electors who are shown to have been 
disqualified must be deducted from the 
total number residing in the proposed 
county. State ex rel. Bogy v. Board of 
County Commrs., 43 M 5383, 538, 117 P 
1062, explained in 48 M 28, 33, 134 P 
297; State ex rel. Fadness v. Hie, 53 M 
138, 145, 162 P 164. 


The expression ‘qualified electors,” 
means persons who possess the necessary 
constitutional qualifications, and not elec- 
tors whose names appear on the great 
register of voters. State ex rel. Lang v. 
Furnish, 48 M 28, 32, 134 P 297. 


The burden of establishing the number 
of qualified electors residing in territory 
sought to be excluded from a proposed 
new county is upon the petitioners. seek- 
ing exclusion, and not upon the pro- 
ponents of the new county. State ex rel. 
Lang v. Furnish, 48 M 28, 32, 1384 P 297. 


Taxpayer 


A “taxpayer” within the meaning of 
this section, which requires petitions for 
the creation of a new county to be veri- 
fied by five resident taxpayers, is one who 
owns property within the county and who 
pays, and is subject to and liable for, a 
tax. State ex rel. Woodward v. Moulton, 
57 M 414, 189 P 59, 


Where the owner of personalty listed it 
and paid taxes thereon, failure of the 
assessor to place his name on the tax 
roll; or the fact that the property was 
mistakenly assessed in the name of a 
newspaper of which he was the owner, did 
not have the effect of disqualifying him 
as a “taxpayer.” State ex rel. Woodward 
v. Moulton, 57 M 414, 189 P 59. . 


COUNTIES 


»*Werified Petition Prima: Facie Evidence 


’ Applying the provisions of subdivision 
6 of subsection (2) of this section by 
analogy to proceedings for the consolida- 
tion of school districts, held that a veri- 
fied petition for such consolidation was 
prima facie evidence that it contained a 
majority of the resident freeholders of a 
district affected at the time it was filed. 
Swaim v. Redeen, 101 M 521, 531, 55 P 
2d 1. 


When Protest Must Be Filed 


Under this section, petitions for the 
exclusion of territory and protests against 
the exclusion must, but protests against 
the creation of a new county need not, be 
filed at least one day before the date set 
for hearing to entitle them to considera- 
tion by the board of county commission- 
ers, it being sufficient if such latter pro- 
tests are filed on or before the time fixed 
for the hearing. State ex rel. Faragher v. 
Moulton, 68 M 219, 221, 224, 216 P 804. 


Withdrawal from Petition 


In the absence of legislative expression 
to the contrary, signers of a petition may 
withdraw their names at any time before 
final action thereon; and the board of 
county commissioners was in error in re- 
fusing to consider withdrawals from pe- 
titions theretofore filed asking the 
exclusion of certain territory from a 
proposed new county upon the ground that 
the withdrawals of signatures, though 
filed before final action, had not been 
presented until after the date fixed for 
the hearing. State ex rel. Lang v. Furnish, 
48 M 28, 35, 36, 184 P 297, explained in 
103 M 99, 113, 61 P 2d 815. 

The matter of the creation of a new 
county must be determined on the ease 
as made upon the date fixed for the 
hearing, save as it may be affected by 
subsequent withdrawals before final ac- 
tion taken; therefore, protests against its 
creation, or petitions for the exclusion 
of territory from within its proposed 
boundaries filed after the date fixed for 
the hearings, may not be entertained by 
the board of county commissioners. State 
ex rel. Lang v. Furnish, 48 M 28, 35, 36, 
134 P 297. 

The right of one. who had signed a 
petition for the creation of a new county 
and then signed a withdrawal of his name 
therefrom, to thereafter and before the 
hearing withdraw from the withdrawal is 
not absolute, and therefore no clear legal 
duty being imposed upon the board of 
county commissioners to give effect to the 
withdrawal from the withdrawal, manda- 
mus does not lie to compel it to do so. 
State ex rel. Faragher v. Moulton, 68 M 
219, 221,224, 216 P 804, explained in 103 
NM. 99, 113, 61 P 2d 815. .-:- 
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References. -:> = :... | , trict No, 28 v. Urton, 76 M 458, 459, 248 
County of Hill v. County of Liberty, 62 P 369, 
M 15, 16, 203 P 500; State ex rel. Mis- 
soula County v. Brown, 73 M 371, 373, Collateral References 
236 P 548; State ex rel. School Dis- Counties€>13. 
20 C.J.S. Counties § 28. 


16-505. (4394) Duty of commissioners when findings justify new county 
—division into township, road and school districts—change of boundaries of 
election precincts—election—temporary county seat. (1) If the said board 
of county commissioners determine that the formation of said proposed new 
county will not reduce any county from which any territory is taken to an 
assessed valuation of less than twelve million dollars, inclusive of the as- 
sessed valuation, nor the area thereof to less than twelve hundred square 
miles of surveyed land, and that the proposed new county contains property 
of an assessed valuation of at least ten million dollars, inclusive of all as- 
sessed valuation, and that the proposed new county has an area of at least 
one thousand square miles of land, and that no line of said proposed new 
county passes within fifteen miles of the courthouse situate at the county 
seat of any county proposed to be divided, except as hereinbefore provided, 
and that said petition contains the genuine signatures of at least fifty- 
eight per cent of the qualified electors of the proposed new county, or in 
cases where separate petitions are presented from portions of two or more 
existing counties (as herein required), that each of said petitions contain the 
genuine signatures of at least fifty-eight per cent of the qualified electors 
of that portion of the proposed new county from which it is taken, then the 
said board of county commissioners shall divide the proposed new county 
into a convenient number of township, road, and school districts, and define 
their boundaries and designate the names of such districts. 


(2) Said board of county commissioners shall also, if necessary for 
the purpose of the election hereinafter provided for, change the boundaries 
of the election precincts in said old county or counties to make the same 
conform to the boundaries of the proposed new county; provided, that the 
boundary lines of no such precinct shall extend beyond the boundary lines 
of the then existing county in which it is located, and from which the terri- 
tory is proposed to be taken; and said board shall appoint election officers 
to act at said election and to be paid by said board. 


(3) Within two weeks after its determination of the truth of the alle- 
gations of said petition as aforesaid, the said board of county commissioners 
shall order and give proclamation and notice of an election to be held 
on a specified day in the territory which is proposed to be taken for the 
new county, not less than ninety days nor more than one hundred and 
twenty days thereafter, for the purpose of determining whether such terri- 
tory shall be established and organized into a new county; and for the elec- 
tion of officers and location of a county seat therefor, in case the vote at 
such election shall be in favor of the establishment and organization of such 
new county. All qualified electors residing within the proposed new county 
who are qualified electors of the county or counties from which territory 
is taken to form such proposed new county, and who have resided within the 
limits of the proposed county for a period of more than six months next pre- 
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ceding the day of election, and who are registered under the provisions 
of the registration laws of the state, shall be entitled to vote at said election. 
Registration and transfers of registration shall be made and shall close in 
the manner and at a time provided by law for registration and transfers of 
registration for a general election in the state of Montana. 


(4) Such proclamation and notice of election shall be published at least 
onee a week for three weeks before the holding of such election, in some 
newspaper of general circulation published in the territory which is pro- 
posed to be taken for the new county, and a copy thereof shall be mailed 
immediately by the county clerk of the county in which the petition is filed 
to the county clerk of each county from which territory is taken for the 
proposed new county. Such proclamation and notice shall require the voters 
to cast ballots which shall contain the words, “For the new county of...._......-. 
bas. iow Bi (giving the name of the proposed new county)” “Yes,” and “For 
themew COunby Ol. s08 see (giving the name of the proposed 
new county),” “No,” and each voter desiring to vote for the establishment 
and organization of said new county shall mark a cross (X) opposite the 
words, ;..Por,\theanewscounty of. 2422 ee ,’ “Yes,” in the manner 
now required by law in other elections, and each voter desiring to vote 
against the establishment and organization of said new county shall mark a 
eross (X) opposite the words, “For the new county of...............-.-..--..------- Bed 
“No,” in the manner now 2 Gates? by law in other elections; and shall 
also contain the names of persons to be voted for to fill the various elective 
offices designated in said proclamation for counties of the class to which 
said proposed county will belong, as determined by the board of county 
commissioners as herein otherwise provided. 

(5) There shall also be printed upon said ballot the words, ‘For the 
county seat,” and the names of all cities or towns which may have filed 
with the county clerk a petition signed by at least twenty-five qualified 
electors, nominating any city or town within the proposed new county for 
the county seat, and the voter shall designate his choice for county seat 
by marking a cross (X) opposite the name of the city or town for which 
he desires to cast his ballot. At the special election to be held, as pro- 
vided in this act, the question of the election of the county seat is hereby 
provided to be submitted to the qualified electors of the proposed new 
eounty, and the majority of all the votes cast therefor shall determine the 
election thereon. In case any city or town fails to receive a majority of 
all the votes cast, then the city or town receiving the highest number of 
all votes cast shall be designated as the temporary county seat, and in case 
any city or town is not the choice of the election for the county seat by a 
majority of all the votes cast, the question of choice between the two cities 
or towns for which the highest number of votes shall have been cast 
shall be submitted in like manner to the qualified electors at the next 
general election thereafter. When the county seat shall have been selected 
as herein provided, it shall not thereafter be changed except in the manner 
provided by law. 

(6) The proclamation ealling the election and the notice thereof 
provided for in this act shall be made and given exclusively by the board of 
county commissioners with which is filed the said petition for the formation 
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and establishment of such new county, and such board shall cause the clerk 
of said county to furnish to the officers of each precinct in such pro- 
posed new county all ballots, poll list, tally lists, registers for voters’ 
signatures, ballot boxes, and other election supplies and equipment nec- 
essary to conduct such election, and which are not hereinafter specifically 
directed to be furnished by the clerk of another county or counties. Such 
election shall be governed and controlled by the general election laws of 
the state, so far as the same shall be applicable, except as herein otherwise 
provided. The returns of all elections for the creation of the county, and for 
officers and for location of the county seat as provided for in this act, shall 
be made to and canvassed by the board of county commissioners of the 
eounty from which the largest area is taken by the proposed county. 


(7) The county clerk of each county from which territory is taken for 
the proposed new county shall, not less than five days before the date of 
such election, furnish to each board of election within said proposed new 
county, a copy of the official register for the precincts of such proposed 
new county as are within their respective counties, and the copies of in- 
dexes thereof required by law containing the names of all persons who 
were qualified electors at the last general election before the date of such 
election. 


All returns of election herein provided for shall be made to the board of 
county commissioners calling such election. 


All nominations of candidates for the office required to be filled at said 
election shall be made in the manner provided by law for the nomination of 
candidates by petition. 


The provisions of the election laws relating to preparation, printing, and 
distribution of sample ballots, except the provisions of said laws relating 
to primary elections in this state, shall have application to any election pro- 
vided for in this act. 


History: En. Sec. 3, Ch. 226, L. 1919; 
re-en. Sec. 4394, R. C. M. 1921. 


NOTE.—Wording of this section 
changed to conform to section 16-501. 


Division into School Districts 


The matter of dividing a new county 
into school districts being lodged in the 
discretion of the commissioners of the old 
county out of which the new one is 
created, a court cannot, upon finding that 
the discretion had been erroneously exer- 
cised, substitute its discretion and estab- 
lish the boundaries so as to exclude 
territory which should not have been in- 
eluded, or hold the order valid as to the 
portion properly included and invalid as 
to the other. State ex rel. School District 
No. 28 v. Urton, 76 M 458, 459, 248 P 
369. 

Where upon the creation of a new 
eounty the territory embraced within a 
school district for many years existed in 
one of the two old counties out of which 
the new one was created, was cut in two, 
causing it to lie partly in the new county 


and partly in the old, and the county 
commissioners charged with the duty of 
dividing the new county into school dis- 
tricts did not properly perform it but left 
the boundaries of the district in question 
as they were before the creation of the 
new county, and the district ipso facto 
became a joint one, and refusal of the 
county treasurer of the old county in 
which a portion of the district lay to 
transmit to the treasurer of the new 
county the funds collected by him as 
taxes upon the property within that por- 
tion for school purposes, was wrongful. 
State ex rel. School District No. 28 v. 
Urton, 76 M 458, 459, 248 P 369. 


Rehearing 


After an order calling an election to 
determine whether a new county should 
be created had been made and the board 
of county commissioners clothed with 
jurisdiction had adjourned sine die, it was 
without power to grant a rehearing. State 
ex rel. Wood v. Board of County Commrs., 
49 M 165, 172, 140 P 728. 
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References Collateral References 
State ex rel. Redman v. Meyers, 65 M Counties¢=13, 14. 
124, 126, 210 P 1064; Garry v. Martin, - 20 C.J.S. Counties §§ 23-27. © 


70 M 587, 590, 227 P 573; State ex rel. 
Foot v. Rogge, 80 M1, 7; 257 P 1029, 

16-506. (4395) Measures to be taken after election’oMicars=#atrect of 
adverse vote. (1) If, upon the canvass of the votes cast at such election, it 
appears that fifty-eight per cent of the votes cast are “For the new county 
Of 1 OS NG Ie te ,” “Yes,” the board of county commissioners shall, 
by a resolution sritered upon its minutes, declare such territory duly forived 
and created as a county of this state, on the class to which the same shall 
belong, tinder*thename, of ei No he ne county, and that the city 
or town receiving the highest number of votes cast at said election for 
county seat shall be the county seat of said county until removed in the 
manner provided by law, and designating and declaring the person receiving 
respectively the highest number of votes for the several offices to be filled 
at said election, to be duly elected to such offices. Said board shall forth- 
with cause a copy of its said resolution, duly certified, to be filed in the 
office of the secretary of state, and ninety days from and after the date of 
such filing said new county shall be deemed to be fully created, and the 
organization thereof shall be deemed completed, and such officers shall be 
entitled to enter immediately upon the duties of their respective offices 
upon qualifying in accordance with law and giving bonds for. the faithful 
performance of their duties, as required by the laws of the state. The 
clerk of the board of county commissioners with which said petition was 
filed, as herein provided, must immediately make out and deliver to each of 
said persons so declared and designated to be elected, a certificate of elec- 
tion authenticated by his signature and the seal of said county. The persons 
elected members of the board of county commissioners and the county clerk 
shall immediately, upon receiving their certificates of election, assume the 
duties of their respective offices. 

(2) The board of county commissioners shall have authority to pro- 
vide a suitable place for the county officers, and to purchase such supplies 
as may be deemed necessary for the proper conduct of the county govern- 
ment. All other officers take office ninety days after the filing of the reso- 
lution herein provided for with the secretary of state. All the officers 
elected at said election, or appointed under this act, shall hold their 
offices until the time provided by general law for the election and qualifica- 
tion of such officers in this state, and until their successors are elected and 
qualified, and for the purpose of determining the term of office of such of- 
ficers, the years said officers are to hold office are to be computed respective- 
ly from and including the first Monday after the first day of January fol- 
lowing the last preceding general election. If, however, upon such canvass 
it appears that more than forty-two per cent of the votes cast at said elec- 
tion are “For the new county OL fin. ae tees nwt a ,’ “No,” the board of 
county commissioners canvassing said vote as peared eee shall pass a 
resolution in accordance therewith, and thereupon the proceedings re- 
lating to division of such county or counties shall cease; and no other 
proceedings in relation to any other division of said old eounty or counties 
shall be instituted for at least two years after such determination. | 
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‘History: -En. Sec. 4, Ch. 226, L. 1919; 
re-en. Sec. 4395, R. C. M. 1921. 


Term of Office 


Though the legislature in the New 
Counties Act (this section) did not de- 
clare that where all the members of the 
board of county commissioners must be 
elected at the creation of a new county, 
none holding over as members of the 
board of the parent county because of 
their residence in the proposed new coun- 
ty, they shall be elected for terms of 
two, four and six years to comport with 
the intention of the people in amending 
section 4, article XVI of the constitution, 
it did declare that they should hold of- 


16-507 


law for the election of -such officers, and 
not until the next general election, and 


_ thereby intended that when under the 


general law a term should not expire with 
the general election, the commissioner 
elected should hold over such general 
election. State ex rel. Foot v. Rogge, 80 
Mates, 257, Pri029; 

Chapter 106, Laws 1925 (16-508 and 
16-509), providing that county commis- 
sioners elected at a special election for 
the creation of new counties shall hold 
office until the next general election, held, 
in the nature of an amendment to this 
section, which not being retroactive, has 
no effect upon a special election held in 
1924. State ex rel. Foot v. Rogge, 80 M 


fice until the time provided by general 1,9, 257 P 1029. 

16-507. (4396) Officers of new county—judicial district. At the elec- 
tion provided for in section 16-505 of this code, there shall be chosen such 
county, township, and district officers as are now or may hereafter by gen- 
eral law be provided for in counties of the class to which the said new 
county is determined to belong, as herein provided; provided, that all duly 
elected, qualified and acting officers of the county or counties, who may re- 
side within the proposed new county, shall be deemed to be officers of said 
new county if they file with the board of county commissioners, whose duty 
it shall be to call the election, within five days after the final hearing and 
determination of said petition for such proposed new county, their inten- 
tion to become officers of said proposed new county, and the board of 
county commissioners issuing the proclamation of any election, as in this 
act provided, shall omit providing for the election of any such officers as 
may have filed their declaration as herein provided; and provided, also, 
that all duly elected, qualified, and acting justices of the peace and con- 
stables residing within the proposed new county at the time of the division 
of such county into townships, as hereinbefore in section 16-505 provided, 
shall hold office as such justices of the peace or constables in said county 
for the remainder of the term for which they were elected on qualifying as 
justices of the peace or constables for the respective townships in which 
they reside, when said townships are organized as provided in this act; 
provided, further, that all duly elected, qualified, and acting school trustees 
residing within the proposed new county at the time of the division of such 
county into school districts, as hereinbefore in section 16-505 provided, 
shall hold office as school trustees in said new county for the remainder of 
the term for which they were elected on qualifying as school trustees for 
the respective districts in which they reside, as said districts are organized 
as provided by this act. Each person elected or appointed to fill an office of 
such new county under the provisions of this act shall qualify in the man- 
ner provided by law for such officers, except as herein otherwise provided, 
and shall enter upon the discharge of the duties of his office within such 
time as herein provided, after the receipt of the certificate of his election. 
Each of such officers may take the oath of office before any officers author- 
ized by the laws of the state of Montana to administer oaths, and the bond 
of any officer from which a bond is required shall be approved by any judge 
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of the district court of the district to which such new county is attached 
for judicial purposes. The officers elected or appointed under the provisions 
of this act shall each perform the duties and receive the compensation 
now provided by general law for the office to which he has been appointed 
or elected in the counties of the class to which such new county shall have 
been determined to belong, as herein provided under the general classifica- 
tion of counties in this state. 

Said new county, when created and organized in pursuance of the pro- 
visions of this act, shall be attached to such judicial district as may be des- 
ignated by the governor of the state of Montana, in a proclamation to be 
issued by him, designating such new county as attached to the particular 
judicial district for judicial purposes. 


History: En. Sec. 5, Ch. 226, L. 1919; 
re-en. Sec. 4396, R. C. M. 1921. 


missioners shall then omit providing for 
the election of such officers, it would seem 


Proclaiming Election 


In view of the provision of this section, 
that all officers of a county out of which 
a new county is to be created, residing in 
the proposed new county shall be deemed 
officers of the new county if within five 
days after determination on the petition 
for the creation of a new one they shall 
indicate their intention to become officers 
of the new county, and the board of com- 


16-508. 


Repeal 


This section (Sec. 1, Ch. 106, L. 1925), 
relating to the election of a state senator, 


16-509. 


that the proclamation for the election of 
officers of the new county should be made 
after five days from the determination on 
the petition. State ex rel. Foot v. Rogge, 
80 M 1, 6, 257 P 1029. 


Collateral References 

Counties@—62; Courts€—45. 

20 CJ.S. Counties § 101; 
Courts § 136. 


21 CJS. 


(4396.1) Repealed—Chapter 194, Laws of 1967. 


was repealed by See. 13, Ch. 194, Laws 
1967. 


(4396.2) Board of county commissioners to be elected. At the 


special election held for the purpose of voting on the question of the 
ereation of a new county, a board of county commissioners shall be 
elected, who shall hold office until the next general election. 


History: En. Sec. 2, Ch. 106, L. 1925. 


Application of Section 


This section, providing that county com- 
missioners elected at a special election 
for the creation of new counties, shall 
hold office until the next general election, 
held, in the nature of an amendment to 


16-510. 


section 16-506, which, not being retroac- 
tive, has no effect upon a special election 
held in 1924. State ex rel. Foot v. Rogge, 
80 M 1, 11, 257 P 1029. 


Collateral References 


Counties¢41. 
20 C.J.S. Counties § 75. 


(4397) Commission appointed by governor to adjust indebted- 


ness of old and new counties. It shall be the duty of the persons elected to 
or continuing to hold the office of county commissioners of said new county 
to meet at the county seat thereof within five days after all of them shall 
have qualified, and upon organization of said board of county commissioners 
it shall notify the governor of the state of the organization of said county, 
and thereupon it shall be the duty of the governor to appoint three persons, 
one of whom shall be a resident and a taxpayer within the new county, and 
no two of whom shall be from any one county; the three persons so ap- 
pointed shall form and be a board of commissioners. Such commissioners 
shall, within ten days after the notice of the appointment, meet at the 
eounty seat of the new county and organize by electing from their num- 
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ber.a chairman, and also elect a secretary who must not be a member of 
said commission. Thereafter such commission may meet at such ‘place or 
places as it. may select. A majority of such commissioners shall constitute 
a quorum for the transaction of business. Said commission shall have power 
to compel by citation or subpoena, signed by their president and secretary, 
the attendance of such persons and the production of such books and papers 
before said commission as may be required in the performance of the duties 
imposed by this act, except that the official records of any county or counties 
from which said new county was formed shall in no case be taken away 
from the county seat of said county. It shall be the duty of the sheriff of 
any county to execute in his county all lawful orders and citations of the 
said commission; and’ for any services so performed the sheriff shall be al- 
lowed the same fees as are allowed to him for services in civil actions; and 
all witnesses attending before said commission shall be entitled to the same 
compensation and mileage as is allowed to witnesses in courts of record; 
provided, that no witness shall be excused from attendance at the time 
and place mentioned in said order or citation by reason of the failure of the 
officer making such s service to tender to such witness his fees and mi}eaee 
in advance. 
History: En. Sec. 6, Ch. 226, L. 1919; References 


re-en. Sec. 4397, R. C. M. 1921. State ex rel. Furnish v. Mullendore, 53 
M109, 111, 161 P 949. 


16-511. (4398) Determination of amount of indebtedness and value of 
property—taxation. (1) Said board of commissioners shall immediately 
after its organization ascertain the costs of the election held hereunder, 
and apportion the same pro rata among each of the counties from which 
territory was taken to form such new county; shall ascertain the indebted- 
ness of each county from which territory was taken to form the new county, 
as the same existed at the time when the result of the election was declared 
by the board of county commissioners, as hereinbefore provided, and also 
ascertain the total value of all property at the time belonging to each of 
said counties from which territory was taken and situated within the limits 
of said old counties, respectively. It shall also ascertain the assessed value 
of all property in each of the original old counties from which territory 
was so taken, according to the last completed assessment made for said 
county, and also the assessed value, under the same assessment, of all prop- 
erty within the territory of the new county which shall have been taken 
from the old county or counties from which said new county was formed. 
They shall then find the difference between the amount of the indebtedness 
of the old county and the value of the property belonging to the old county 
at the date of the declaration of the result of said election, as hereinbe- 
fore provided, and if such indebtedness exceeds the value of such property 
belonging to the old county, the new county shall pay to the old county a 
due proportion thereof, to be determined as follows: 

“Ag gaid assessed value of the property in the old county is to the said 
assessed value of the property in the territory by this act to be in- 
corporated within the new county from said old county, so is the amount of 
said excess to the amount to be paid by said new county to said old county.” 
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(2) Said board of commissioners shall certify forthwith to the board of 
county commissioners of the new county, and the old counties thereby 
affected, the amount constituting the due proportion of said excess payable 
by such new county to each of them; also the value of any property belong- 
ing to each old county at the time when said division took effect (as herein- 
before provided), which is situated in the new county. The sum of said 
ascertained value of said last-mentioned property added to the ascertained 
proportion of said excess which the new county is to pay the old county, 
and its proportion of the expense of said election as aforesaid, shall be an 
indebtedness from the new county to the old county, and the said property 
situated as aforesaid in the new county shall upon settlement therefor, as 
provided in this act, become the property of the new county; and the old 
county shall pay the entire indebtedness against it, and the expense of said 
election shall be paid by the county calling such election, and any other 
county affected thereby shall pay its proportion thereof, as hereinbefore 
provided. The proceedings in this section required to be taken in the ascer- 
tainment and adjustment of property rights and debts shall be had and 
taken as between said new county and each of the counties from which terri- 
tory is taken to form said new county, in the manner and at the ratio in 
said section provided. 

(3) If, upon the settlement between the old and the new county as 
herein provided for, the new county shall be found to be indebted to the 
old county, or either of the old counties, the money necessary to pay 
said indebtedness shall be raised by a tax levied upon the property con- 
tained in said new county, and said new county shall pay the same; pro- 
vided, however, that such payment by said new county may be made in not 
more than three equal annual payments, or by funds to be derived from 
the sale of bonds of said new county, as may be determined by a resolution 
of the board of county commissioners of said new county, adopted within 
one year after the receipt of the statement from the board of commissioners, 
as aforesaid, of the amount or amounts due from it. If the value of the 
property belonging to the old county exceeds the indebtedness of the old 
county, then the old county shall pay to the new county a due proportion 
of such excess, which proportion shall be determined by the board of com- 
missioners, and shall be paid by the old county to the new county in the 
Same manner and subject to the same conditions herein provided for pay- 
ment by the new county to the old county, when the indebtedness of the 
old county exceeds the value of the property in the old county. In the de- 
termination of the value of county property all buildings and their furni- 
ture, real estate, road tools, and machinery, and all steel bridges which may 
have been constructed and in use for a less period than ten years, shall be 
taken into consideration by the said commissioners. 

Delinquent taxes due to the old county against property situated in the 
new county shall be transcribed in and collected by the new county. 

History: En. Sec. 7, Ch. 226, L. 1919; judicial tribunal, and this constitutes no 


re-en. Sec. 4398, R. C. M. 1921. invasion of the constitutional provisions 
; which lodge the judicial power of the state 
Constitutionality in its courts. State ex rel. Arthurs y. 


In proceedings for the organization of Board of County Commrs., 44 M 51, 71, 
a new county, the board of county com- 118 P 804; State ex rel. Jacobson v. Board 
missioners is required to act as a quasi- of County Commrs., 47 M 531, 536, 134 
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P 291; State ex rel. Lang v. Furnish, 48 
M 28, 33, 134 P 297. 


Delinquent Taxes 


Under the New Counties Act, providing 
for the apportionment of property and 
debts between a new and the old situated 
in that portion of the parent county or 
counties incorporated in the new county, 
taxes which are delinquent upon creation 
of the new one or were delinquent and re- 
main unpaid for previous years, are col- 
lectible by and belong to the new county. 
(See Opinion on Motion for Rehearing.) 
County of Hill v. County of Liberty, 62 M 
15, 16, 203 P 500. 

Delinquent taxes paid on property in- 
corporated in a new county, in the inter- 
im between the passing of the resolution 
by the board of commissioners of the par- 
ent county and the expiration of the 
ninety-day period after its filing with the 
secretary of state, belong to the parent 
and not to the new county. County of 
Hill v. County of Liberty, 62 M 15, 16, 
203 P 500. 


Property of the County 


“Property of the county” within the 
meaning of section 3, article XVI, of the 
constitution, under which, when a new 
county is created, the net indebtedness 
of the old county, its ratable proportion 
of which the new county must pay, is to 
be determined by deducting from its total 
indebtedness the value of all property of 
the old county, means such property as a 
county holds and can sell. State ex rel. 
Judith Basin County v. Poland, 61 M 
600, 203 P 352. 


Property of the County—Bridges 


Generally speaking, bridges are not such 
county property as that their value shall 
enter into consideration in the adjustment 
of the indebtedness of the old county with 
the new one. A bridge is to be treated 
as but a portion of a public highway. 
State ex rel. Foster v. Ritch, 49 M 155, 
156, 157, 140 P 731. 


A partly finished bridge constructed 
with funds obtained by a bond issue is 
not such county property as it may sell, 
and therefore cannot be taken into con- 
sideration as county property in the ad- 
justment of indebtedness between an old 
and a new county. State ex rel. Judith 
Basin County v. Poland, 61 M 600, 203 
P 352. 

Since a completed and used bridge be- 
longs to the state and therefore is not 
“property of the county” within the mean- 
ing of section 3, article XVI, of the con- 
stitution, prescribing the method by 
which, in the creation of a new county 
out of an old one, the proportion of the 
net indebtedness of the old county charge- 
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able to the new one shall be ascertained, 
the legislature was without power to au- 
thorize the commissioners appointed to 
adjust the indebtedness between a new 
and an old county as it did by the enact- 
ment of section 7 of chapter 139 of the 
Laws of 1915 (since repealed) to take 
into consideration steel bridges con- 
structed and in use for a period of less 
than ten years, in determining the value 
of county property. State ex rel. Mis- 
Sines aes v. Brown, 73 M 371, 373, 236 


When Mandamus Is Proper To Compel 
Adjustment of Indebtedness 


Mandamus is the proper remedy to com- 
pel commissioners appointed to adjust 
county indebtedness between an old and 
a new county to reassemble and correctly 
apportion such indebtedness; the fact of 
their adjournment being immaterial. Such 
proceedings should be brought in the 
name of the county, and not by the board 
of county commissioners in their official 
capacity. State ex rel. Furnish v. Mullen- 
dore, 53 M 109, 116, 117, 161 P 949. 


Error committed by a board of com- 
missioners appointed to adjust the in- 
debtedness between an old and a newly 
created county, which is a function ju- 
dicial in character, in taking bridges into 
consideration as county property, consti- 
tutes error within jurisdiction not cor- 
rectible by certiorari, even though pro- 
vision is not made for an appeal or some 
other mode of review of the board’s ac- 
tion. State ex rel. Furnish v. Mullendore, 
53 M 109, 116, 117, 161 P 949. 


Where the board of commissioners of 
a county a portion of which was there- 
after included in a new county, in order 
to obtain favorable action by the electors 
of that portion on a proposed issue of 
road bonds, passed a resolution, amount- 
ing to a promise merely, that in the 
event the bonds were authorized, a cer- 
tain portion of the receipts would be 
devoted to road improvement in their 
district, their breach of trust in thereafter 
failing to carry out their promise could 
not be remedied by writ of mandate to 
compel the board of adjusters of the in- 
debtedness between the old and the new 
county to charge the old county with the 
amount the district should have received 
under the resolution, the New Counties 
Act (Ch. 226, Laws 1919) (16-501 et 
seq.) not authorizing the adjusters to 
take such action. State ex rel. Judith 
Basin County v. Poland, 61 M 600, 203 
P 352. 

Where two counties, out of which a 
third was created, made no objection to 
the report of the commissioners appointed 
to adjust the indebtedness between the 
counties, and with knowledge of manda- 
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mus proceedings instituted by the new 
county to have the board’s findings re- 
viewed, did not intervene. though - they 
were represented by their respective coun- 
ty attorneys who took part: in-the hearing, 
but waited until final decision in -such 
proceeding and until the new county had 
incurred expense in the issuance of 
bonds to pay the indebtedness due ‘the 
parent counties, and then commenced pro- 
ceedings to compel the board of adjust- 
ment to reassemble and correct its 
findings, they were guilty of laches war- 
ranting dismissal of the proceedings. State 
ex rel. Cascade County v. Poland, 66 M 
286, 291, 213 P 800. 


COUNTIES 


-The matter of. dividing a new county 
into school districts being lodged in the 
discretion of the commissioners of the old 
county out of which the new one is creat- 
ed, a court cannot, upon finding that the 
discretion had been erroneously exercised, 
substitute its discretion and. establish the 
boundaries so as to exclude territory 
which should not have been included, or 
hold the order valid as to the portion 
properly included and invalid as to the 
other. State ex rel. School District No. 
28 v. Urton, 76 M 458, 459, 248 P 369. — 


Collateral References 
Counties¢—16 (1), (2). 


20 C.J.S. Counties §§ 35, 36. 


~ 16-512. (4399) Compensation and expenses of commissioners. Mem- 
bers of the board of commissioners provided for under this act shall receive 
a compensation of not to exceed eight dollars per day for every day they 
are actually employed under the provisions of this act, all of which ex- 
penses, together with the reasonable expenses of stationery, postage, and in- 
cidental expenses, shall be borne in equal proportions by the counties af- 
fected by such division, including said new county, and the amounts pay- 
able by each county shall be paid by the treasurers of the respective coun- 
ties, after the same shall have been presented to and allowed by the 
heard of county commissioners, as is pr ouied by law for claims against any 
county. 


History: En. Sec. 8, Ch. 226, L. 1919: 
re-en. Sec. 4399, R. C. M. 1921. 


16-513. (4400) Assessment and collection of taxes. After the creation 
of a new county, as herein provided, its officers shall proceed to complete 
all proceedings necessary for the assessment or collection of the state and 
county taxes for the then current year, and all acts and steps theretofore 
taken by the officers of the old county or counties prior to the creation of 
the new county shall be deemed and taken as having been performed by 
the officers of the new county for the benefit of the new county; and upon 
the creation of the new county it shall be the duty of the officers of the 
old county or counties to immediately execute and deliver to the board of 
county commissioners of such new counties copies of all assessments or 
other proceedings relative to the assessment and collection of the current 
state and county taxes of property in such new county. Such copies shall 
be filed with the respective officers of the new county who would have the 
custody of the same if the proceedings had been originally had in the new 
county, and such certified copies shall be taken and deemed as originals 
and original proceedings in. the new county, and all proceedings therein 
recited shall be taken and deemed as original proceedings in the new county, 
and shall have the same effect, as if the proceedings therein stated had been 
had at the proper time and in ‘the proper manner by. the respective of- 
ficials of the new county ; and ‘the officials of the new county are hereby au- 
thorized and directed to proceed thenceforth with the assessment and col- 
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lection of said taxes as if the proceedings originally had in the old county 
or counties had been originally had.in the new county. . 


History: En. Sec. 9, Ch.. 226, L. 1919; - Collateral References 
re-en. Sec. 4400, R. C. M. 1921. — . © TaxationG2297. 


84 C.J.S. Taxation § 352. 


16-514. (4401) School and road funds. The county superintendent of 
schools of the old county, or each of the old counties, respectively, shall fur- 
nish the county superintendent of schools of the new county with a certi- 
fied copy of the last school census of the different school districts in the 
territory set apart to form the new county, and shall certify to the board 
of county commissioners the amount due; and said board shall order a war- 
rant drawn on the treasurer of the new county for all the money that is or 
may be due by any apportionment or otherwise to the different school 
districts embraced in the new county from his county; and the county 
treasurer shall certify to the county commissioners the amount due in the 
different road funds, and the county commissioners shall order a warrant 
drawn on the treasurer of their county in favor of the new county for all 
money that is or may be due by apportionment or otherwise to the different 
road and district funds in the territory set apart to form the new county 
from their county, which said amounts shall be properly credited in both 
counties. And whenever, in the formation of a new county, a road or school 
district has been divided, the board of county commissioners shall, by res- 
olution, direct the treasurer to transfer the proper proportionate amount of 
the money remaining in the fund of such district to the treasurer of the 
new county. 

History: En. Sec. 10, Ch. 226, I. 1919; 0 C.J.S. Highways §176; 78 CJS. 
re-en. Sec. 4401, R. C. M. 1921. Schools. and School Districts § 21. 
Collateral References 


Highways¢99%; Schools. and School 
Districts¢-19 (1). 


16-515. (4402) Records and books—furnishing and transcribing. The 
board of county commissioners of any new county. formed as aforesaid must 
provide suitable books, and have transcribed from the records of the old 
county or counties all aah parts thereof as relate to or affect property, or 
the title thereof, situated in the new county, and said records, when so tran- 
scribed and certified, as herein provided, shall have the same force and ef- 
fect as such original records; the said county commissioners shall have full 
power and authority to contract for transcribing of records as now pro- 
vided by law; provided, that all chattel mortgages, renewals of chattel 
mortgages, articles of incorporation, contract notes, sheriff certificates of 
sale, liens, and original affidavits of registration, which may affect or relate 
to property or persons situate within the new county, shall be by the county 
clerk of the old county delivered to the county clerk of the new county, and 
be preserved by said county elerk of the new county as permanent files of 
such new county ;-and provided, further, that the files of all actions in the 
office of the clerk of the district court of the old county, whether reduced to 
judgment or pending, forthe recovery of the possession of, quieting the 
title to, or for the enforcement of liens upon, or any other actions affecting 
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real estate lying wholly in the new county shall be, by the clerk of the 
district court of the old county, delivered to the clerk of the district court 
of the new county to be kept and preserved by him as permanent files of 
such new county, to the end that only the minutes and other entries in 
books kept by the clerk of the district court need be transcribed. 


History: En. Sec. 11, Ch. 226, L. 1919; 
re-en. Sec. 4402, R. C. M. 1921; amd. Sec. 
1, Ch. 75, L. 1925. 


16-516. (4403) Transfer of pending actions in district court. All 
actions pending in the district court of the old county or counties for the 
recovery of the possession of quieting title to, or the enforcement of liens 
upon, or any other actions affecting real estate lying wholly in the new 
county shall forthwith upon the delivery of the files in said action to the 
elerk of the district court of the new county, as provided in section 16-515, 
be transferred to the district court in which the new county may be at- 
tached for judicial purposes, and thereafter shall be subject to the same 
laws as if said action had been originally brought in the district court of 
the new county. 


History: En. Sec. 12, Ch. 226, L. 1919; Collateral References 
re-en. Sec. 4403, R. C. M. 1921; amd. Sec. Courts¢—485. 
2, Ch. 75, L. 1925. 21 C.J.S. Courts § 502. 


16-517. (4404) Publication by posting of notice. Whenever in this act 
publication of any notice is provided for, and no newspaper of general 
circulation is published within the territory in which said notice is re- 
quired to be published, notice shall be given by posting copies of such 
notices in at least ten public places in such territories for the same length 
of time said notice was required to be published. 


History: En. Sec. 13, Ch. 226, L. 1919; Collateral References 
re-en. Sec. 4404, R. C. M. 1921. NoticeG11. 
66 C.J.S. Notice § 13. 


16-518. (4405) Repealed—Chapter 194, Laws of 1967. 


Repeal ture, was repealed by Sec. 13, Ch. 194, 
This section (Sec. 14, Ch. 226, L. 1919), Laws 1967. 
relating to representation in the legisla- 


16-519. (4406) Misdemeanor and malfeasance in office. Any member of 
the board of county commissioners, or any other officer who unlawfully 
and knowingly violates any of the provisions of this act, or fails or re- 
fuses to perform any duty imposed upon him hereunder, shall be guilty of a 
misdemeanor and of malfeasance in office, and shall be deprived of his of- 
fice by a decree of a court of competent jurisdiction, after trial and convic- 
tion. si 

History: En. Sec. 15, Ch. 226, L. 1919; Collateral References 


re-en. Sec. 4406, R. C. M. 1921. Counties€—45, 67. 
20 C.J.S. Counties §§ 78, 108. 


16-520. (4407) Repealing and saving clause. All acts and parts of 
acts in conflict herewith are hereby repealed, with the exception: This act 
shall not apply in any cases whereby the election has been held under the 
act passed by the fifteenth legislative session for the creation of counties 
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and a majority vote has been cast in favor thereof, but the provisions of 
this act shall be deemed in full force and effect so far as they may affect any 
proposed new county now in process of creation, unless said new county 
can comply with the requirements of this act; and it is hereby made the 
duty of the board of county commissioners which may have ordered any 
election in pursuance of existing laws to immediately make an order an- 
nulling and setting aside all further proceedings in relation to such 
proposed new county, including an order to nullify and set aside any 
election order theretofore made; provided, if any order is made nullifying 
and setting aside any election as provided in this section, any bond which 
may have been given in pursuance with the provisions of law relating to 
the costs of election for the creation of any proposed new county shall be 
deemed void, and no liability shall be incurred thereunder. 


History: En. Sec. 16, Ch. 226, L. 1919; Collateral References 
re-en. Sec. 4407, R. C. M. 1921. Counties¢=2, 


20 C.J.S. Counties § 11. 


CHAPTER 6 


TRANSFER OF RECORDS AND ACTIONS ON CREATION OF NEW 
COUNTIES—JURY LISTS 


Section 16-601. New counties entitled to records. 

16-602. County commissioners to have records transcribed. 

16-603. Commissioners’ power to contract. 

16-604. Payment for transcribing. 

16-605. Certificate of transcript. 

16-606. Transcribed records to be filed. 

16-607. Effect of transcribed records. 

16-608. New counties—transfer of action affecting real estate. 

16-609. New counties—jurisdiction of court. 

16-610. New counties—fees of clerk. 

16-611. Transcript of records when territory detached from one municipality 
and added to another. 

16-612. Apportionment of indebtedness and credits where territory is detached 
and annexed. 

16-613. Collection of taxes in territory taken from one municipality and added 
to another. 

16-614. Transfer of records on creation of new county. 

16-615. Preparation of list of delinquent taxes not heretofore transcribed on 
creation of new county. 

16-616. Notice to persons currently assessed. 

16-617. Redemption when by payment of original tax only. 

16-618. Duty of county treasurer of such new county. 

16-619. Transcription of records, how made. 

16-620. Old county to clear tax liens—certification. 

16-621. County treasurer and other taxing officials relieved from certain 

: liability. 

16-622. Jury list for current year in new counties. 

16-623. Duty of clerk of court in the old county to certify jury list to clerk of 
new county. 

16-624. Time within which jury list to be made and certified by clerks of old 
county. 

16-625. Removal of names from jury box of old county. 

16-626. Duty of clerk of court in new county regarding jury lists. 


16-601. (4408) New counties entitled to records. Any county or coun- 
ties of the state of Montana that shall heretofore have been or may here- 
after be formed from portions of another county, shall be entitled to have 
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the: county records affecting or relating to-any-and: alt property: situate in 
the county segregated,. transcribed from the books ‘of the original: eourity 
and made a part of the records of the county segregated. . 


History: En. Sec. 1, p. 217, Ll. 1893; © References 
re-en. Sec. 4166, Pol. C. 1895; re-en. Sec. State ex rel. Lambert v. Coad, 23 M 
2860, Rev. C. 1907; re-en. Sec. 4408, R. C. 131, 139, 57 P 1092. 

M. 1921. 


Collateral References 


Counties€-16 (1). 
20 C.J.S. Counties § 35. 


16-602. (4409) County commissioners to have records transcribed. It 
shall be the duty of the county commissioners of any county heretofore 
formed, or that may be hereafter formed from part of another. county, to 
have so much of the records of the original county as relates to the prop- 
erty situate within the segregated county transcribed as hereinafter pro- 
vided. 


History: En. Sec. 2, p. 217, I. 1893; 2861, Rev. C. 1907; re-en. Sec. 4409, R. C. 
re-en. Sec. 4167, Pol. C. 1895; re-en. Sec. M. 1921. 


16-603. (4410) Commissioners’ power to contract. Said county com- 
missioners shall have full power and authority to contract for transcribing 
the records relating to all property situate within the boundaries of the 
segregated county, and for that purpose the person or persons engaged in 
the work of transcribing such records shall have access to all records of 
the county or counties from which segregated. 

History: En. Sec. 3, p. 217, L. 1893; Collateral References 


re-en. Sec. 4168, Pol. C. 1895; re-en. Sec. “Counties¢=113 (4). 
2862, Rev. C. 1907; re-en. Sec. 4410, R. C. 20 C.J.S. Counties § 179. 
M. 1921. | 


16-604. (4411) Payment for transcribing. Payment for transcribing 
such records shall be made by the county contracting therefor, by a warrant 
or warrants payable out of the general fund of such county. 


History: .bh. sec. 4, p. 217, Ls. .18935; Collateral References 
re-en. Sec. 4169, Pol. C. 1895; re-en. Sec. Counties¢>164. . 
2863, Rev. C. 1907; re-en. Sec. 4411, R. C. 20 C.J.S. Counties § 248 
M. 1921. } 


16-605. (4412) Certificate of transcript. When the transcript of such 
records herein provided for shall be completed and approved by the county 
commissioners of such county, they shall be delivered to the county clerk 
and recorder of the county from which such records were taken, and it 
shall-be the duty of such county clerk and recorder to compare the records 
so transcribed with the original records as the same appear on the record 
books of. the said original county. The. county clerk and recorder to 
whom the said transcript shall be delivered for comparison shall certify 
under oath that the said transcribed records are full, complete and exact 
copies of the original records, and the said county clerk and recorder 
shall be entitled to six dollars per day for his time actually spent in 
comparing the said records, to be paid out of the general fund of the 
county requiring such comparison and certificate. 

History: En. Sec. 5, p. 218, L. 1893; 2864, Rev. C. 1907; re-en. Sec. 4412, R. C. 
re-en. Sec. 4170, Pol. C. 1895; re-en. Sec. M. 1921. sty LTP TS OOATOs 
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16-606. © (4413) Transcribed records to be filed. All records so ‘tran- 
scribed, when certified to as being full, complete, and correct, shall be 
delivered to the county clerk and recorder of the segregated county, and 
shall be filed in the office of the county clerk and recorder of such 
segregated county, and shall eae become and be a part of the cores 
of such county. 


History: En. Sec. 6, p. 218, L. 1893: 2865, Rev. C. 1907; re-en. Sec. 4413, R. C. 
re-en. Sec. 4171, Pol. C. 1895; re-en. Sec. M. 1921. 


16-607. (4414) Effect of transcribed records. A certified copy of the 
records so transeribed and filed in the office of. the county clerk and re- 
eorder of any segregated county may be introduced in evidence, and shall 
have the same force and effect as certified copies of original records. 


History: En. Sec. 7, p. 218, L. 1893; References 
re-en. Sec. 4172, Pol. C. 1895; re-en. Sec. Stat 1, Lambert v. Coad, 23 M 
2866, Rev. C. 1907; re-en. Sec. 4414, R. C. 131, 139, 57 SEL he : 
M. 1921. . 


16-608. (4415) New counties—transfer of action affecting real estate. 
In all counties heretofore created out of any other county, and in all coun- 
ties that may be. hereafter created, wherever there has been an action or 
proceeding begun, affecting. any ane property situate within such new 
county, whether such action has been prosecuted to judgment or not, upon 
a written motion being filed by any person or persons interested in atch real 
property so affected by such action or proceeding, requesting the transfer 
of the files and papers and records of such action or proceeding to the office 
of the clerk of the district court of the new county, wherein such real 
property is situated, it shall be the duty of the judge of the district court, 
in which said action or proceeding was originally begun, to order that a 
transfer of all the files and papers of such action or proceeding be made 
to the office of the clerk of the district court of the new county in which 
such real property is situated; and when such an order of transfer is 
made, it shall be the duty of the clerk of the district court, wherein such 
action or proceeding was originally instituted, to transmit all of the files and 
papers in such action or proceeding, together with a certified copy of. all 
minutes of the court relating to such action or proceeding, to the clerk of 
such new county in which the real property, the subject matter of such 
action or proceeding, is situated; and said clerk of the district court. of 
the new county in which said property is situated shall, upon the. re- 
ceipt of such files and papers and certified copies of the minutes of the 
court, file said papers in his office as transferred files from the original 
county, and shall enter and transcribe upon his records any final judgment 
or decree or order contained in such files or papers or records so trans- 
ferred. 


- History: En. Sec. 1, Ch. 20, L. 1907; _oltatera References. 
Sec. 2867, Rev. C. 1907; re-en. Sec.. 4415, . VenueGm47.. 
R. Cc. M. 1921. ; 92 C.J.S. Venue § 140. 


16-609. (4416) New countice—jurisdiction of court. Wpon the receipt 
and filing of the files and papers in any action or proceeding transferred 
to a new county heretofore created, or that may be hereafter created, in 
accordance with the provision of this act, the district court of such new 
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county, in which such files and papers shall have been transferred, shall 
have the same jurisdiction with reference to said real property for the 
enforcement of any decree, judgment, or order that may have been 
entered therein, or for such other proceedings as may be necessary in 
such action or proceeding, as the district court had in the county wherein 
such action or proceeding was originally begun. 


History: En. Sec. 2, Ch. 20, L. 1907; Collateral References 
Sec. 2868, Rev. C. 1907; re-en. Sec. 4416, VenueG=80. 
R. ©. M. 1921. 92 O.J.8. Venue § 207. 


16-610. (4417) New counties—fees of clerk. The clerk of the district 
court wherein such action or proceeding was originally begun shall be 
entitled to receive, for transferring such files and papers and certified 
copy of the minutes and records entered in connection with such action or 
proceeding, no other fee than at the rate of twenty cents per folio for 
copies of minutes made by him, and fifty cents for certificate fee; the clerk 
of the district court of the new county, to which such files and papers may 
be transferred in accordance with the provisions of this act, shall not be 
entitled to any fees for the filing of such transferred records, but for the 
filing of any papers that may be filed thereafter in connection with such 
action or proceeding or for the issuance of any writs or other papers, such 
clerk shall be entitled to charge the same fees as now provided by law. 


History: En. Sec. 3, Ch. 20, L. 1907; Collateral References 
Sec. 2869, Rev. C. 1907; re-en. Sec. 4417, Clerks of CourtsG=19. 
R. C. M. 1921. 14 C.J.S. Clerks of Courts §§ 39, 40. 


16-611. (4418) Transcript of records when territory detached from 
one municipality and added to another. When any territory shall be de- 
tached from any county, city, or town in this state and annexed to any 
other county, city, or town it shall be the duty of the proper officer of 
such county, city, or town to which said territory so detached shall be 
annexed, to demand from the proper officer of the county, city, or town hav- 
ing custody of the public records of the territory so detached, a transcript 
of all public records pertaining to such territory ; and it shall be the duty of 
such officer from whom they shall be demanded to furnish such authenti- 
cated transcripts of all such records in his office, which shall be paid for 
after they shall be so furnished by the county, city, or town to which said 
territory so detached shall be annexed. 


History: En. Sec. 1, Ch. 36, L. 1911; 
re-en. Sec. 4418, R. C. M. 1921. 


16-612. (4419) Apportionment of indebtedness and credits where terri- 
tory is detached and annexed. When any territory shall be detached from 
any county, city, or town of this state, and the same shall be annexed to any 
other county, city, or town therein, such county, city, or town to which 
the same shall be annexed shall be lable to the county, city, or town from 
which the territory was so detached for its just share of liabilities and 
indebtedness, and shall receive a just share of the credits from the county, 
city, or town, from which the same shall have been detached, which shall 
be apportioned by ascertaining what ratio the portion detached bears to 
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the territory from which the same was detached, and the last prior assess- 
ment shall be used as a basis in determining the same. 
History: En. Sec. 2, Ch. 36, L. 1911; Collateral References 


Te-en. Sec. 4419, R. C. M. 1921. Counties€-16 (2); Municipal Corpora- 
tions€=36 (4). 
20 C.J.8. Counties § 36; 62 C.J.S. Mu- 
nicipal Corporations §§ 78, 79. 


16-613. (4420) Collection of taxes in territory taken from one munici- 
pality and added to another. When any territory shall be detached from 
any county, city, or town in this state and be annexed to any other county, 
city, or town therein, it shall in no manner invalidate or interfere with the 
collection of taxes in such territory, and they shall be collected by and the 
returns made to the county to which said territory is attached in the 
manner provided by law for levying and collecting taxes. 

History: En. Sec. 3, Ch. 36, L. 1911; Collateral References 


re-en. Sec. 4420, R. C. M. 1921. Counties€>16 (4); Municipal Corpora- 
tionsG=36 (4). 
20 C.J.S. Counties § 38; 62 C.J.S. Mu- 
nicipal Corporations § 79. 


16-614. (4421) Transfer of records on creation of new county. Any 
new county heretofore formed or that may hereafter be formed shall be en- 
titled to all records, maps, plats, and charts of any old county, any part of 
whose territory is included in such new county, which records, maps, plats, 
or charts relate to the classification of lands for taxation purposes and ap- 
ply exclusively to territory included in such new county, and such records, 
maps, plats, and charts shall be delivered by the officer or board of such 
old county to the corresponding officer or board of such new county upon 
proper receipt therefor, and shall be made and become a part of the reec- 
ords of such new county, to all intents and purposes the same as if such 
records, maps, plats, and charts had been originally prepared and made 
by such new county; and provided, further, that in the event territory is 
taken from one county and added to another county such plats and records 
covering such territory taken, shall be transferred to the enlarged county ; 
provided, that if any portion of the cost of preparing such records, maps, 
plats, or charts remain unpaid, said new county or enlarged county shall 
pay its proportionate share of such cost as may be determined by the board 
of commissioners of the old county. 


History: En. Sec. 1, Ch. 201, L. 1921; 
re-en. Sec. 4421, R. C. M. 1921. 


16-615. Preparation of list of delinquent taxes not heretofore tran- 
scribed on creation of new county. From and after the effective date of 
this act the county commissioners of any county heretofore formed from 
any county or counties in this state, hereinafter referred to as “new coun- 
ties,” may cause to be transcribed from the delinquent tax records of such 
county or counties from which such new county was formed, a list of all 
delinquent taxes which were in existence and a lien upon lands in the new 
county at the time of its creation, and which have not heretofore been 
transcribed, and which lien has not been heretofore released by the pay- 
ment of such delinquent taxes. Such list shall show the description of the 
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lands upon which-the-taxes were: delinquent, the original. amount of -the 
tax and the tax sale certificate number-under which-said: land was struck- off 
to the parent county or counties, and the name of the person to: whom:-such 
lands were assessed, and if such tax sale certificate has been assigned by the 
county, the name and address of the assignee as shown in such assignment. 
Upon completion of such transcription, such list shall be delivered to the 
treasurer of the new county. 
History: En. Sec. 1, Ch. 122, L. 1945. 


16-616. Notice to persons currently assessed. Upon receipt of such 
information by the treasurer of the new county, said treasurer shall, within 
a reasonable time thereafter, but not later than the date when the next 
current tax notices are required to be mailed out, notify the person or per- 
sons to whom said lands are currently assessed, except in cases hereinafter 
referred to, of such delinquency and the manner in which it may be paid 
as hereinafter provided. 

History: En. Sec. 2, Ch. 122, L. 1945. 


16-617. Redemption when by payment of original tax only. That at 
any time not later than the first day of July, 1947, any lawful redemptioner 
including any owner, mortgagee or other person having a legal or equitable 
interest in said real estate or any part thereof, heretofore struck off to the 
parent county for delinquent taxes, and when no assignment of said de- 
linquent tax sale certificate has been made, and no subsequent sale has 
been made in the new county, shall be permitted to redeem said property 
from said tax sale or sales by paying the original amount of the tax, without 
payment of any interest or penalty thereon. 

History: En. Sec. 3, (Ch. 122, L. 1945. 


16-618. Duty of county treasurer of such new county. After PP. 
tion of said record of delinquent taxes has been made, it shall be the duty 
of the county treasurer of the new county to collect said delinquent taxes 
in the manner provided by law, and the treasurer of the parent county shall 
have no further authority in relation to the collection of said taxes. All pay- 
ments for delinquent taxes hereinbefore referred to shall be apportioned 
between the parent county and the new county in the manner provided for 
the apportionment of taxes by the law regulating the creation of new coun- 
ties by petition and election, or as provided by the law isaac any par- 
ticular county. 

History: En. Sec. 4, Ch. 122, L. 1945. 


16-619. Transcription of records, how made. The transcription of rec- 
ords herein provided for shall be made and payment therefor shall be had 
in the manner provided by sections 16-601 to 16-626, inclusive. All the 
provisions of said sections not inconsistent with the terms of this act are 
hereby made applicable to the transcription of said records and the dis- 
posal of the delinquent taxes herein referred to. a ‘73 

History: En. Sec. 5, Ch. 122, -L. 1945. 


16-620. Old county to clear tax liens—certification. In all cases where, 
since its creation, the new county has applied for and received tax deed ‘to 
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any property on which:a lien existed. in the parent county by reason of de- 
linquent taxes, upon certification of that fact by the county commissioners 
of the new county, the county commissioners of the parent county shall, by 
order entered in its minutes, release and cancel such lien and certify its 
action to the board of county commissioners of the new county, which 
certificate shall be filed and properly indexed in the records of the new 
county and shall operate to clear the title to the property therein de- 
scribed of any cloud thereon existing by reason of such tax delinquency in 
the parent county. 
History: En. Sec. 6, Ch. 122, L. 1945. ee 


16-621. County treasurer and other taxing officials relieved from cer- 
tain liability. County treasurers, boards of county commissioners, and 
other county taxing officials and their bondsmen are hereby relieved from 
any and all obligation by reason of the failure of said officials to notify the 
owners of the lands hereinbefore referred to, of the existence of such tax 
delinquencies, or for the failure to apply for tax dee@s, or any acts in 
conjunction herewith, when the same has been barred by statutes of limi- 
tation. 

History: Hn. Sec. 7, Ch. 122, L. 1945. 


16-622. (4422) Jury list for current year in new counties. Whenever 
a new county has been or may hereafter be created out of territory formerly 
embraced in any existing county or counties of the state, the jury list for 
such new county for the current year, and until the regular jury commis- 
sion for such new county shall certify for the succeeding year the new jury 
list in accordance with the provisions. of sections 93-1401 to 938-1406 of this 
code, shall be as follows: 
History: En. Sec. 1, Ch. 129, L. 1919; Compiler’s Note 
re-en. Sec, 4422, R. C. M. 1921. Section 93-1405, included in the refer- 
ence to sections 93-1401 to 93-1406 in 


this section, was repealed by Sec. 10, Ch. 
168, Laws 1957. 


16-623. (4423) Duty of clerk of court in the old county to certify jury 
list to clerk of new county. The clerk of court of the county from which 
‘said new county may be segregated, or in the event of such new county 
being segregated from two. or more counties, the clerks of court of each of 
such counties shall take the names of such persons as appear upon the jury 
list for such year, which may have been certified to him or to them by the 
jury commission ‘or commissions of his or their respective county or coun- 
ties to be residents of the territory embraced in such new county, and shall 
certify the same tothe clerk of court of the new county. Such names shall 
then constitute the jury list for such new county for the period as afore- 
said. 


History: En. Sec. 2, Ch. 129, L. 1919; 
re-en. Sec. 4423, R. C. M. 1921. 


16-624. (4424) Time within which jury + list to be made and certified by 
clerks of old county. Such new list shall be made and certified by such 
clerk or clerks of the existing county or counties as soon after the creation 
of such new county ‘as may be practicable, and in any event within five 
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days after request therefor shall be made by the clerk of the district court 
of the new county. 


History: En. Sec. 3, Ch. 129, L. 1919; 
re-en. Sec. 4424, R. C. M. 1921. 


16-625. (4425) Removal of names from jury box of old county. The 
clerk or clerks of the district court of the county or counties from which 
such new county has been or may hereafter be created shall, after the crea- 
tion of such new county, remove from the list of jurors and jury boxes of 
his or their county or counties the names of all persons upon the list which 
may have been filed with him or them by the jury commission who may 
appear to him or them to be residents of the new county and so certified by 
him as aforesaid. 

History: En. Sec. 4, Ch. 129, L. 1919; Collateral References 


re-en. Sec. 4425, R. C. M. 1921. Jury64. 
50 C.J.S. Juries § 162. 


16-626. (4426) Duty of clerk of court in new county regarding jury 
lists. The clerk of court of the new county shall then file and prepare his 
jury list and boxes in accordance with the general law pertaining to the 
duties of clerks of court with relation to jury lists and boxes. 


History: En. Sec. 5, Ch. 129, L. 1919; Collateral References 
re-en. Sec. 4426, R. C. M. 1921. Jury€=62 (1). 


50 C.J.S. Juries § 158. 


CHAPTER 7 


CHANGE OF NAME OF COUNTIES 


Section 16-701. Name of any county may be changed, how. 

16-702. Petitions for change of name to be determined in district court. 

16-703. Petition for change of name of county—by whom signed and what to 
specify. 

16-704. Form of petition. 

16-705. Comparison of signatures and certificate of county clerk—time during 
which petition may be retained. 

16-706. Publication and posting of copies of petition. 

16-707. Hearing of petition and objections thereto—proceedings. 

16-708. Duty of clerk of court upon rendition of decree changing name of 
county. 

16-709. Change in name in official records, forms, blanks, ete. 

16-710. Records, writs, processes, actions, ete., to be the property and inure to 
benefit of county under new name. 

16-711. Vested rights and existing laws not affected by change in name. 

16-712. Assumption of indebtedness, bonds and contracts by county under new 
name. 

16-713. Terms of court. 

16-714. Retention of office by county, township and district officials—county 
boundaries. . 


16-701. (4427) Name of any county may be changed, how. The name, 
designation, appellation, cognomen, or title of any county in this state may 
be changed to any other name, designation, appellation, cognomen, or title, 
as in this act provided. 


History: En. Sec. 1, Ch. 113, L. 1917; Collateral References 
re-en. Sec. 4427, R. C. M. 1921. Counties¢=3. 


20 C.J.S. Counties § 5. 
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16-702. (4428) Petitions for change of name to be determined in dis- 
trict court. Petitions for change of names must be heard and determined 
by the district court of the county whose name is sought to be changed. 


History: En. Sec. 2, Ch. 113, L. 1917; 
re-en. Sec. 4428, R. C. M. 1921. 


16-703. (4429) Petition for change of name of county—by whom signed 
and what to specify. A petition for the change of the name, designation, 
cognomen, appellation, or title of any county in this state must be signed 
by a number of the legal voters in such county equal, at least, to twenty- 
five per centum who are taxpayers and voters of the whole number of votes 
cast for the office of governor of Montana in such county, at the guberna- 
torial election next preceding the circulation of such petition. The signa- 
tures, in each instance, must be the genuine personal signature of the voter 
attaching his name to the petition. The petition must specify the present 
name of the county, the name proposed, and the reason or reasons for such 
change of name, and must be entitled in and addressed to the appropriate 
district court aforesaid. * 


History: En. Sec. 3, Ch. 113, L. 1917; 
re-en. Sec. 4429, R. C. M. 1921. 


16-704. (4430) Form of petition. The following shall be substantially 
the form of petition for any change of name of a county as in this act 
provided : 


Petition for the change of the 
WN TIGR Lee te Re ae ony Beis de County. 


To the honorable district court of the..u............00.....0-.- judicial district 
of the state of Montana, in and for the county Of.......-.........---...-c-e-00 

We, the undersigned fegal.voters: ofthe county olives) paeise Ae 
state of Montana, respectfully petition the honorable district court es 
wide toataitic Namesot. sath tA scotia eounty, Montana, be changed 
Pee Ney Tia Gel es ean eee oe, Bekele Ng county, a eae 

The reasons for the proposed change of name as aforesaid, are as fol- 
lows: (Here set out reasons.) 

We further petition this honorable court to appoint a time for the 
hearing of this petition, and of such objections thereto as may be filed 
before such date. 

Each voter whose signature is hereby affixed hereby certifies that he 
has personally signed this petition, and that the residence, post-office 
address, and voting precinct of such signer are correctly written after his 
signature appearing hereon. 


Name. Residence. P. O. Address. Voting Precinct. 


Ne ne nnn ee ee ee ee eee ee ee 


Numbered lines for names. 


Every such sheet for petitioner’s signature shall be attached to a full 
and correct copy of the petition; and such petition may be filed with the 
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elerk of the district court: St, in sections for convenience. in han- 
dling. | : 


History: En. Sec. 4, Ch.. 113,. L..1917;. 
re-en. Sec. 4430, R. C. M. 1921. 


16-705. (4431) Comparison of signatures and certificate of county clerk 
—time during which petition may be retained. The county clerk of the 
county in which said petition shall be-signed shall compare the signatures 
of the voters signing the same with their signatures on the registration 
books and blanks on file in his office for the preceding general election, 
and shall thereupon attach to the sheets of said petition containing such 
signatures his certificate to the district court aforesaid, substantially as fol- 
lows: 

State of Montana, 
County OL rete eee FP 


To the honorable district court of the -....2..0.02.--2...... ......Judicial district 
of ‘the’ state of Montana;'in and for the*county of/2)..2222 2 2 eee 


17 ee Se ae eee ee , county clerk of the county of °.....2......2..... Baie oh 
hereby certify that I have compared the signatures on (number of shieeta) 
of the petition for change of name attached hereto, with the signatures of 
said voters as they appear on the registration books and blanks in my 
office; and I believe that the signatures of (names of signers) numbering 
(number of genuine signatures), are genuine. And I further certify that 
the number of genuine signatures hereto attached equals at least. twenty- 
five per centum of the whole number of votes cast for the office of gover- 
nor of Montana in said county at the gubernatorial election next preceding 
the circulation of this petition. 


(Seal) Byy ite See cee . 


The county clerk shall not retain in his possession any such petition, or 
any part thereof, for a longer period than two days for the first two hun- 
dred signatures thereon, and one additional day for each two hundred 
additional signatures or fraction thereof on the sheets presented to him, 
and at the expiration of such time he shall file the same with the clerk of 
the district court aforesaid, with his certificate attached thereto as above 
provided. The forms herein given are not mandatory, and, if substantially 
followed in any petition, it shall be sufficient disregarding clerical and 
merely technical errors. 


History: En. Sec. 5, Ch. 113, L. 1917; 
re-en. Sec. 4431, R. C. M. 1921. 


16-706. (4432) Publication and posting of copies of petition. Upon 
the filing of the petition as aforesaid, the clerk of the district court, upon 
the receipt of the costs from any voter in the county, shall cause a copy of 
the same to be published for four successive weeks in some newspaper pub- 
lished in the county, and a copy of such petition must be posted at three of 
the most public places in the county for a-like period by the said clerk of 
the district court, and proofs must be made of such publication and posting 


486 


CHANGE OF NAME OF COUNTIES 16-710 


before the petition can be considered, and before a date for the hearing 
thereon may be fixed by the court. 


History: En. Sec. 6, Ch. 113, L. 1917; 
re-en. Sec. 4432, R. C. M. 1921. 


16-707. (4433) Hearing of petition and objections thereto—proceedings. 
Such petition must be heard at such time as the court or judge may appoint, 
subject to the provisions of the preceding section, and objections may be 
filed in the office of the clerk of said court at any time before such date 
by any person who can, in such objections, show to the court or judge 
good reason against such change of name. On the hearing, the court or 
judge may examine on oath any of the petitioners, remonstrants, or other 
persons touching the petition, and may make an order changing the name 
if there appears any reason, benefit, or advantage for such change, or may 
dismiss the petition as to the court or judge may seem right or proper. 


History: En. Sec. 7, Ch. 113, L. 1917; 
re-en. Sec. 4433, R. C, M. 1921. 


16-708. (4434) Duty of clerk of court upon rendition of decree chang- 
ing name of county. Immediately upon the rendition of any decree changing 
the name of a county as in this act provided, the clerk of the district court 
of said county shall transmit, by registered mail, a certified copy of said 
decree, showing the date of its rendition, to the secretary of state of the 
state of Montana, who shall file the same and record the same in an 
appropriate book. 


History: En. Sec. 8, Ch. 113, L. 1917; 
re-en. Sec. 4434, R. C. M. 1921. 


16-709. (4435) Change in name in official records, forms, blanks, etc. 
From and after the rendition of the decree, the official records in the 
‘custody of the several county officers shall be styled and designated, as in 
each instance may be proper, with the new name of the county as provided 
by the decree; and all printed blanks, forms, and all printed matter what- 
soever, and all written records of such county, shall be styled and desig- 
nated with the new name; all the official records, blanks, forms, books and 
papers belonging to such county before the entry of such decree shall be 
styled and designated with the new name as in the decree provided; but 
for the convenience of searchers of public records, and in order to pre- 
vent confusion with respect to land titles, or in any other respect, it shall 
be proper to style, designate, or refer to seh records, books, papers, blanks, 
and forms as were in existence before the rendition of auch decree in the 
following manner : 


New Name. | (Formerly) Old Name County 


History: En. Sec. 9, Ch. 113, L. 1917; 
re-en. Sec, 4435, R. C. M. 1921. 

16-710. . (4486). Records, writs, processes, actions, etc., to be the proper- 
ty and inure to benefit of county under new name. All public records and 
property: of the county, existing under the former name shall be and be- 
-come ‘the public reeords-and property-of the county of the new name, and in 
all conveyances, indentures; instruments, decrees of courts, and other rec- 
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ords, where the former name of the county occurs, said former name shall 
hereafter be construed to mean the new name of the county. All writs and 
processes in force and existence under the former name of the county shall 
thereafter be the writs and processes of and appertaining to the county 
under its new name; and all bonds, undertakings, and sureties alive and in 
existence, and running to or standing in the former name of the county, 
shall have the same force, effect, and relation to the county under its new 
name as they had to the county under its former name. All suits, actions, 
and proceedings in law or equity pending in the district court of the 
county under its former name, or in any of the other courts of said county, 
shall continue in full force and be in existence in the said court in which 
they were pending, under the new name of the county; and shall not be in 
anywise abated or affected by the change of name. 


History: En. Sec. 10, Ch. 113, L. 1917; 
re-en. Sec. 4436, R. C. M. 1921. 


16-711. (4487) Vested rights and existing laws not affected by change 
in name. The change of name herein provided for shall not impair or work 
a forfeiture or alteration of any vested rights, and all laws of a general or 
special nature applicable to the county under its former name shall there- 
after apply with equal force and effect to the county under its new name. 


History: En. Sec. 11, Ch. 113, L. 1917; 
re-en. Sec. 4437, R. C. M. 1921. 


16-712. (4438) Assumption of indebtedness, bonds and contracts by 
county under new name. All indebtedness and obligations of the county, 
whether bonded or otherwise, shall be assumed by and become the indebt- 
edness of the county under its new name, and shall be the indebtedness and 
obligations of such county as theretofore; and all bonds theretofore issued 
by the county under its former name outstanding and unpaid at the time of 
the rendition of the decree shall be assumed by and become due from and 
paid by said county under its new name. All contracts and obligations, 
express or implied, unfulfilled by the county at the date of the rendition 
of the decree, shall be assumed and discharged by such county under its 
new name. 


History: En. Sec. 12, Ch. 113, L. 1917; 
re-en. Sec. 4438, R. C. M. 1921. 


16-713. (4439) Terms of court. The terms of the district court in and 
for said county as theretofore established by the court or a judge there- 
of under the former name of the county shall become the terms of said 
eourt for the county under its new name, and shall be held as stated in 
and for said county under its former name. 


History: En. Sec. 13, Ch. 113, L. 1917; 
re-en. Sec. 4439, R. C. M. 1921. 


16-714. (4440) Retention of office by county, township and district 
officials—county boundaries. Persons who are, at the date of the ren- 
dition of the decree, the county, township, and district officers or officials, 
and members of the legislative assembly of the county under its former 
name, shall remain in office and shall thereafter be the county, township, 
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district, and legislative officials of the county under its new name, and as 
such shall be entitled to the same salaries or compensation during the re- 
mainder of their terms of office that they were entitled to receive from the 
county under its former name. No change of name shall be so construed as 
to alter or modify the boundaries of the county as the same existed and 
were established under the former name of the county, but such bounda- 


ries shall be and remain the same until changed according to law. 


History: En. Sec. 14, Ch. 113, L. 1917; 
re-en. Sec. 4440, R. C. M. 1921. 


CHAPTER 8 
GENERAL POWERS AND LIMITATIONS UPON COUNTIES 


Section 16-801. 
16-802. 
16-803. 
16-804. 
16-805. 
16-806. 
16-807. 
16-808. 


Powers, how exercised. 
Name and designation. 
Enumeration of powers. 


Limit of indebtedness. 


basis. 
16-809. Superseded. 
16-810. 
16-811. 


16-812. 


No execution to issue. 


16-801. 


(4441) Every county a body corporate. 


Every county a body corporate. 


Restriction on loaning credit. 
Restriction on temporary loans. 


Counties indebted beyond constitutional limit may operate on cash 


Inhabitants of county, competency as jurors when county party. 


Money illegally paid recovered. 


Every county is a 


body politic and corporate, and as such has the power specified in this 
code, or in special statutes, and such powers as are necessarily implied 


from those expressed. 


History: En. Sec. 4190, Pol. C. 1895; 
re-en. Sec. 2870, Rev. C. 1907; re-en. Sec. 
4441, R. C. M. 1921. Cal. Pol. C. Sec. 4000. 


Distinguished from Municipal Corpora- 
tion 


While, in a strict sense, a county is 
not a municipal corporation, yet, in the 
sense that it is a body corporate with 
such powers only as are expressly con- 
ferred by the code and special statutes, 
and such as are necessarily implied from 
those expressed, it comes within the rules 
and principles applicable to such corpora- 
tions. State ex rel. Lambert v. Coad, 23 
M 131, 137, 57 P 1092; Morse v. Granite 
County, 44 M 78, 88, 119 P 286. 

A county is a body corporate, but does 
not possess the powers of local legislation 
and control which are the distinguishing 
characteristics of a municipal corporation. 
Hersey v. Neilson, 47 M 132, 141, 131 P 
30. 


Ejectment against County 


While an action for unlawful detainer 
in which treble damages are sought does 
not lie against a county, one in eject- 
ment may be maintained against it. Sul- 


livan v. Big Horn County, 66 M 45, 47, 
212 P 1105. 


Penal Liability 


A municipal corporation, such as a 
county, being no more than a political 
subdivision of the state for governmental 
purposes, cannot be subject to a penal lia- 
bility, and therefore an action for treble 
(or penal) damages for unlawful detainer 
does not lie. Sullivan v. Big Horn County, 
66 M 45, 47, 212 P 1105. 


Political Subdivision 


A county is one of the civil divisions 
of the state for political and judicial pur- 
poses, created by the sovereign power of 
the state of its own will, without the con- 
sent of the people who inhabit it. It is 
quasi-corporate in character, but has only 
such powers as are expressly provided by 
law or are necessarily implied by those 
expressed. State ex rel. Lambert v. Coad, 
23 M 131, 137, 57 P 1092; Independent 
Publishing Co. v. County of Lewis and 
Clark, 30 M 83, 86, 75 P 860; Yellowstone 
County v. First Trust & Savings Bank, 
46 M 439, 450, 128 P 596; Hersey v. 
Neilson, 47 M 132, 143, 131 P 30; Edwards 


A489 


16-802 


v. County- of. Lewis.and Clark,-53 M..359, _- 
365, 165 P 297; Franzke v. Fergus County, is 
-voked for-the protection of the- rights of 


76 M.- 150, 245 'p 962; ‘Lewis ‘v. Petroleum 


County, 92 M 563, 505, 17 P 24 60, 86 ALR: 


5795. 


Powers of County 


A county does not have any powers 
other than those indicated in this section. 
Hersey v. Neilson, 47 M 132, 141, 131 
P's0. 

Aside from the powers granted to coun- 
ties by statute and those necessarily im- 
plied from the powers expressed, they 


have none, and where there is a fair and. 


reasonable doubt as to the existence of a 
particular power, it must be resolved 
against them and the power denied. Sulli- 
van v. Big Horn County, 66 M 45, 47, 212 
P1105: ae 
A party assuming to deal with a county 
on the supposition that it possesses powers 
which it does not cannot maintain an ac- 
tion against it upon its unauthorized 
action. Sullivan v. Big Horn County, 66 M 
45, 47, 212 P 1105. sper | 
“Prerogative” or its synonym “sov- 
ereignty”’ means the inherent power of 
the people; it must involve the general in- 


16-302. 


COUNTIES: 


‘terest. of -the state.at large, -and though 


the prerogative of ‘the’ state may be in- 


a county—its agent or creature—the coun- 
ty, in the absence of .express authority 
granting it, does not itself possess the 
power of the sovereign. Bignell v. Cum- 
mins, 69 M 294, 299, 222 P 797, 36 ALR 
634. 

Where a party assumes to deal with a 
county on the supposition that it pos- 
sesses powers which it does not in fact 
possess, he may not recover even though 
he has performed his part of the contract. 


Lewis v. Petroleum County, 92 M 563, 


565, 17 P 2d 60, 86 ALR 575, 


References — 


State ex rel. Furnish v. Mullendore, 53 
M 109, 117, 161 P 949; State Bank of 
Outlook v. Sheridan County, 72M 1, 6, 
230 P 1097; State ex rel. School District 
No. 4 v. McGraw, 74 M 152, 155, 240 
P 812; Helena Gun Club v. Lewis and 
Clark County, 141 M 490, 379 P 2d 436. 


Collateral References 


Counties¢-1. 
20 C.J.S. Counties §1. 


(4442) Powers, how exercised. Its powers can only be exer- 


cised by the board of county commissioners, or by agents, and officers acting 
under their authority, or authority of law. 


History: En. Sec. 4191, Pol. C. 1895; 
re-en. Sec. 2871, Rev. C. 1907; re-en. Sec. 
4442, R. C. M. 1921. Cal. Pol. C. Sec. 4001. 


Actions by County 


The powers of a county are exercised 
by the commissioners, but they are not 
therefore authorized to bring actions in 
their official capacity on behalf of the 


16-803. 


county, in the absence of a provision con- 
ferring upon them the right to do so. 
State ex rel. Furnish v. Mullendore, 53 M 
109, 117, 161 P 949. 


Collateral References 
Counties€—211%4, 47, 81. 
20 C.J.S. Counties §§ 49, 81, 131. 


(4443) Name and designation. The name of a county desig- 


nated in the law creating it is its corporate name, and it must be known and 
designated thereby in all actions and proceedings touching its corporate 
rights, property, and duties; but this provision does not prevent county 
officers, when authorized by. law, from suing in their name of office for 


the hencnt of the county. 


History: En. Sec. 4192, Pol. C. 1895; 
re-en. Sec. 2872, Rev. C. 1907; re-en. Sec. 
4443, R. C. M. 1921. Cal. Pol. C. Sec. 4002. 


Action in Name of County 


A county by its corporate name is the 
proper party to bring “all actions and 
proceedings touching its corporate rights, 
property and duties’; hence, a mandamus 
proceeding to compel a board of county 
commissioners to reapportion an indebted- 


16-804. 
1. To sue and be sued. 


ness between an old county and a new 
one should be brought in the name of the 
county; the board itself is not authorized 
to bring such a proceeding in its own 
name. State ex rel. Furnish v. Mullen- 


dore, 53 M 109, 117, 161 P 949. 


Collateral References 


Counties¢=217. 
20 C.J.8. Counties § 328. 


(4444) Enumeration of powers. It Hea power: 
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°2.: To purchase-and-hold lands:within. its limits. 


16-805 


3. To make such contracts-aid purchase and hold such personal: prop- 
erty as may be necessary to the exercise of its powers. 


4. To make such orders for the disposition or use of its ener as 


the interests of its inhabitants require. 


5. To levy and collect such taxes for the purposes under its exclusive 
jurisdiction as are authorized by this code or by special statutes. 


History: En. Sec. 1, p. 498, Bannack 
Stat.; re-en. Sec. 1, p. 433, Cod. Stat. 1871; 
re-en. Sec. 335, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 744, 5th Div. Comp. Stat. 1887; 
amd. Sec. 4193, Pol. C. 1895; re-en. Sec. 
2873, Rev. C. 1907; re-en. Sec. 4444, R. C. 
M. 1921. Cal. Pol. C. Sec. 4003. 


Cross-Reference 


Tax levy for disaster emergency relief, 
sees. 11-4301 to 11-4306. 


Action against County for Penal Li- 
ability Prohibited 


A municipal corporation, such as a 
county, being no more than a political 
subdivision of the state for governmental 
purposes, cannot be subjected to a penal 
liability, and therefore an action for 
treble (or penal) damages for unlawful 
detainer does not lie. Sullivan v. Big 
Horn County, 66 M 45, 47, 212 P 1105. 


. Bjectment against County 


While an action for unlawful detainer 
in which treble damages are sought does 
not lie against a county, one in eject- 
ment may be maintained against it. Sul- 
livan v. Big Horn County, 66 M 45, 47, 
ADP. 11053 we 


Sale of County Property 


A county is merely a subdivision of the 
state for governmental purposes, and as 
such is subject to. legislative regulation 
and control; the legislature may within 
the limitations prescribed by the consti- 
tution, circumscribe or extend the powers 
to be exercised by a county, and legisla- 
tive authority to regulate or control the 


disposition of county property not having 


been limited by the constitution, it could 
properly declare, as it did by. this section 
and section 16-1001, that. such property 
may be sold only under the restrictions 


and in the manner therein indicated. 
Franzke v. Fergus: Faget) 76 M 150, ag 
245 P 962: 

Tax Sales 


Board of ag he ‘commissioners HEA 


16- 805. 


- . liability. 


the power and the authority to dispose of 


and convey real estate acquired through 


tax deeds. Flom vy. Unknown Heirs of 
Conrad, 132 M 574, 319 P 2d 499, 502. . 


In the sale of land acquired by tax 
deed, county had the power to reserve the 
right to take road building material from 
the land for authorized public purpose. 
Helena Gun Club v. Lewis and Clark 


County, 141 M 490, 379 P 2d 436. 


Tort Liability of County 


The court is not precluded from holding 
a county liable for the torts of its em- 
ployees on the theory that a “sovereign” 
cannot be sued without its consent, since 
this section provides that counties may 
“sue and be sued.” Johnson v. City of 
Billings, 101 M 462, 472, 54 P 2d 579, 
distinguished in 118 M 65, 73, 162 P 2d 
772, explained in 115 M 352, 359, 142 
P 2d 890. 


Unauthorized Action 


A party assuming to deal with a cana 
on the supposition that it possesses pow- 
ers which it does not cannot maintain an 
action against it upon its unauthorized 
action. Sullivan v. Big Horn County, 66 
M 45, 47,.212 P 1105. 


References 

Greeley v. Cascade County, 22 M 580, 
587, 57 P 274; Gregg v. Bayers, 73 M 165, 
167, 235° P 337. 


Collateral References 


Counties€103, 111 (1), 190 (1), 208. 
20 C.J.S. Counties §§ 165, 173, 279, 319. 


Flood protection measures. 5 ALR 2d 
84, 

Liability of county for torts in con- 
nection with activities which pertain, or 
are claimed.to pertain, to private or pro- 
prietary function. 16 ALR 2d 1079. 

Snow removal operations as within doc- 
trine of governmental immunity from tort 
92 ALR 2d 796. 


(4445) 1 Restriction on. genie aecate No coutity must ever 


give or loan its credit-in aid of, or make any donation or grant, by sub- 
sidy or otherwise, to any individual: association, or corporation; or become 


491 


16-806 


COUNTIES 


a subscriber to or a shareholder in any company or corporation, or a joint 
owner with any person, company or corporation. 


History: En. Sec. 4194, Pol. C. 1895; 
re-en. Sec. 2874, Rev. C. 1907; re-en. Sec. 
4445, R. C. M. 1921. Cal. Pol. C. Sec. 4004. 


16-806. 


(4446) Restriction on temporary loans. 


Collateral References 


CountiesG15314. 
20 C.J.S. Counties § 237. 


All moneys borrowed 


by or on behalf of any county must be used only for the purpose specified 
in the law authorizing the loan. 


History: En. Sec. 4195, Pol. C. 1895; 
re-en. Sec. 2875, Rev. C. 1907; re-en. Sec. 
4446, R. C. M. 1921. Cal. Pol. C. Sec. 4005. 


16-807. (4447) Limit of indebtedness. No county must become in- 
debted in any manner or for any purpose to an amount, including existing 
indebtedness, in the aggregate exceeding five per centum of the value of the 
taxable property therein, to be ascertained by the last assessment for state 
and county taxes previous to the incurring of such indebtedness, and all 
bonds or obligations in excess of such amount given by or on behalf of such 
county are void. No county must incur any indebtedness or liability for 
any single purpose to an amount exceeding ten thousand dollars without 
the approval of a majority of the electors thereof voting at an election to 


be provided by law. 


History: En. Sec. 4196, Pol. C. 1895; 
re-en. Sec. 2876, Rev. C. 1907; re-en. Sec. 
4447, R. C. M. 1921. 


NOTE.—See also section 5 of article 
XIII of the state constitution. 


Redemption Bonds 


The issuance by a county of coupon 
bonds to the extent of one hundred and 
fifty thousand dollars for the purpose of 
redeeming outstanding county warrants to 
that amount is merely a change in the 
form of a subsisting liability, and not the 
creation of a new indebtedness or liabili- 
ty, and is, therefore, not within the in- 


counties shall not incur an indebtedness 
or liability for any single purpose in an 
amount exceeding ten thousand dollars 
without the approval of a majority of the 
electors of the county. Hotchkiss v. 
Marion, 12 M 218, 223, 224, 29 P 821. See 
Edwards v. County of Lewis and Clark, 
53 M 359, 165 P 297. 


References 


Bennett v. Petroleum County, 87 M 436, 
444, 288 P 1018. 


Collateral References 


CountiesG150 (1-3). 
20 C.J.S. Counties § 223. 


hibition of the constitution and laws of 
the state which provide in effect that 


16-808. (4447.1) Counties indebted beyond constitutional limit may 
operate on cash basis. That in case the total indebtedness of a county, law- 
ful when incurred, by reason of great diminution of taxable value exceeds 
the limit of five per centum (5%) provided in section 5 of article 13 of the 
constitution of the state of Montana, it shall be lawful for said county and 
it is hereby authorized and empowered to thereafter manage and conduct 
its business affairs on a cash basis and pay the reasonable and necessary 
current expenses of said county out of the cash in the county treasury and 
derived from its current revenue, and under such restrictions and regula- 
tions as may be imposed by the board of county commissioners of said 
county by a resolution duly adopted and spread upon the minutes of said 
board; provided, however, that nothing herein shall restrict the right of 
said board to make the necessary tax levies for interest and sinking fund 
purposes, and provided further that nothing herein shall affect the right of 
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any creditor of said county to pursue any remedy now given him by law to 
obtain payment of his claim. 


History: En. Sec. 1, Ch. 93, L. 1935. 
16-809. 


Supersession 


This seetion (Sec. 4197, Pol. C. 1895), 
relating to service of process in actions 


16-810. (4449) Inhabitants of county, competency as jurors when 
county party. On the trial on an action in which the county is interested, 
the inhabitants of such county are competent jurors, if otherwise competent 
and qualified according to law. 

History: En. Sec. 341, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 750, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4198, Pol. C. 1895; 


re-en. Sec. 2878, Rev. C. 1907; re-en. Sec. 
4449, R. C. M. 1921. ; 


(4448) Superseded—Supreme Court Order 10750. 


against counties, is superseded by M. R. 
Civ. P., Rule 4D as amended by Sup. Ct. 
Ord. 10750. 


a motion for a change of venue even 
though the jury was made up, necessarily, 
of taxpayers of that county each of whom 
had a pecuniary interest of $31. Carter 
County v. Cambrian Corp., 143 M 193, 


387 P 2d 904. 
County Taxpayers as Jurors 
Where county brought an action for Collateral References 
damages done to bridge struck by de- Jury—89. 


fendant’s truck, it was not an abuse of 
discretion for the district court to deny 


16-811. (4450) No execution to issue. When a judgment is rendered 
against the county, or against any county officer, in an action prosecuted 
against him in his name of office, when the same is to be paid by the 
county, no execution must issue upon the judgment, but the same must be 
paid as other county charges; and when so collected, must be paid by the 
county treasurer to the proper person to whom the same is adjudged, upon 
the delivery of a proper voucher therefor. 


50 C.J.S. Juries § 216. 


History: En. Sec. 342, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 751, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4199, Pol. C. 1895; 
re-en. Sec. 2879, Rev. C. 1907; re-en. Sec. 
4450, R. C. M. 1921. 


References 


Greeley v. Cascade County, 22 M 580, 
587, 57 P 274. 


Collateral References 


Counties€—226. 
20 C.J.S. Counties § 336. 


16-812. (4451) Money illegally paid recovered. Whenever any board 
of county commissioners, without authority of law, orders any money paid 
as a salary, fees, or for other purposes, and such money has been actually 
paid, or whenever the county clerk has drawn any warrant or warrants in 
his own favor, or in favor of any other person, without being authorized 
thereto by the board of county commissioners, or by the law, and the same 
has been paid, the county attorney of such county must institute an action 
in the name of the county against such person or persons to recover the 
money so paid, and twenty per cent damage for the use thereof, and no 
order of the board of county commissioners therefor is necessary in order 
to maintain such action; when the money has not been paid on such orders, 
it is the duty of the county attorney to commence an action in the name 
of the county for restraining the payment of the same; and no order of 
the board of county commissioners therefor is necessary to maintain such 
action. 
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History: En. Sec. 4200, Pol. 
re-en. Sec. 2880, Rev. C. 1907; 
4451, R. C. M. 1921. 


Related sections: 16-1161, 16-3103. 


C. 18955. 
re-en. Sec. 


. Collateral References. © 


Counties¢=210. 
20 C.J.S. pounce § 320. 


CHAPTER 9 
COUNTY COMMISSIONERS —ORGANIZATION—-MEETINGS—COMPENSATION 


Spoon 16-901. 
16-902. 
16-903. 


Board, how composed. 
Member must be elector of county.: - 
Vacancy, how filled. — 


16-904. Repealed. | 
16-905. Chairman of board—administration of oaths. 
16-906. Meetings and records to be public. 
16-907. Clerk. . 
16-908. Duties of clerk. 
16-909. Duties of .board. 
16-910. Regular meetings—extra sessions. 
16-911. Other meetings. 
16-912. Compensation of members of onrd, 
16-901. (4452) Board, how. composed. Each county must have a board 


of county commissioners, ESS of three members, whose term of office 
is Six years. 

History: En. Sec. 4210, Pol. C. 1895; 
re-en: Sec. 2881,. Rev. C. 1907; re-en. Sec. 
4452, R. C. M. 1921; amd. Sec. 1, Ch. 118, 
L. 1933. Cal. Pol. C. Sec. 4022, — 

References 


Williams v. Board of Commrs. of Broad- 
water County, 28 M 360, 364, 72 P 755. : 


16-902. (4453) Member must be. elector of county. Each member of a 
board of county commissioners must be an elector of the county he RERTe: 
sents. 


History: En. Sec. 4211, Pol. ©. 1895; 
re-en, Sec. 2882, Rev. C. 1907; re-en. Sec. 
4453, R. C. M. 1921. Cal. Pol. C. Sec. 4023. 


16-903. (4454) Vacancy, how filled. Whenever a vacancy occurs in 
the board of county commissioners from a failure to elect or otherwise, the 
district judge or judges in whose district. the vacancy occurs must fill the 
vacancy, and such appointee shall hold office until the next general election. 


History: En. Sec. 4212, Pol. C.. 1895; 
re-en. Sec. 2883, Rev. C. 1907; amd. Sec. 1, 


Collateral Ref erences 


Counties€=38., ; 
20 C.J.S. Counties § 74. 


Power to extend boundaries of muni- 
cipal corporations. 64 ALR 1335. 


Collateral Ref erences 


CountiesG—42. 
20 C.J.S. Counties § 76. 


power is ministerial, not judicial, in char- 
acter. Certiorari does not lie to annul 


Ch. 5, L. 1913; amd. Sec. 1, Ch. 28, L. 
1921; re-en. Sec. 4454, R. C. M. 1921. Cal. 
Pol. C. Sec. 4026. 


Cross-Reference 


Filling of vacancies if ade not avail 


able after enemy attack, sec. 82-3803. 


Annulment of Order Filling Vacancy 


The power to fill a vacancy in the of- 
fice of county commissioner is conferred 
by the constitution upon the district judge 


of the district in which the vacancy oc- . 


eurs and the ‘provisions of ‘this section, 
enacted in pursuance thereof, but such 


an order filling a vacancy deemed by 
the judge to exist in that office in a newly 


- ereated county because of the alleged un- 


constitutionality of the act under which 
the office was filled by election, and be- 
cause the incumbent was -holding two 
other offices regarded by him as incom- 
patible. State ex rel. Dowen v. District 
Court, 50 M 249, 251, 252,146 P 467.. 


Prospective Appointment To Fill Va- 


- cancy 


Under section 59-602, refusal or neglect 
of an officer elect to file his bond’ within 
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the time prescribed-eredtes a~vacaney in: : -References': -" ---- aaa 


the office, and. in the case of a county State L 
commissioner the district judge had ‘au- M 187, 193, 7el, MeGowan v. Sedgwick, 4 
thority, under this section upon the ex- } Keh ( 
piration of the thirty-day period provided pened 19 M RACE wi AE ne 


for the filing of a bond, to declare the Collateral References 
office vacant and make a prospective ap- Counties¢43 

pointment to fill the vacancy when it did- 29 G.J.8, Counties § 77 
occur, to wit, at the commencement of ‘ 
the new term. State ex rel. Wallace v. 

Callow, 78 M 308, 326, 254 P 187. 


16-904. (4455) Repealed—Chapter 68, Laws of 1967. 


Repeal lating to the bond of county commission: 
. This section (Sec. 917, 5th Div. Comp. ers, was repealed by Sec. 10, Ch. 68,.Laws 
Stat: 1887; See:~I, Ch: 30, L. 1947),° re -1967. 

16-905. (4456) Chairman of board—administration of oaths. The board 
of county commissioners. must elect one of its members chairman. The 
chairman must preside at all meetings of the board, and in ease of his 
absence or inability to act, the members present must, by an order, select 
one of their number to act as chairman temporarily. Any member of the 
board may administer oaths to any persons concerning any matter sub- 
mitted to them or connected with their powers or duties. 


History: En. Sec. 4214, Pol. C. 1895; Collateral References 
re-en. Sec. 2885, Rev. C. 1907; re-en. Sec. Counties¢=51. 
4456, R. C. M. 1921. Cal. Pol. C. Sec. 4028. 20 C.J.8. Counties § 80. 


16-906. (4458) Meetings and records to be public. All meetings of the 
board must be public, and the books, records, and accounts must be kept at 
the office of the clerk, open at all times for public inspection, free of charge. 


History: En. Sec. 4216, Pol. C. 1895; water County, 28 M 360, 364, 365, 72 P 
re-en. Sec. 2887, Rev. C. 1907; re-en. Sec. 755; Burr v. Winnett Times Publishing 
4458, R. C. M. 1921. Cal. Pol. C. Sec. Co., 80 M 70, 79, 258 P 242. 


4035. 
Collateral References 


“References — oe tiee ; Counties¢—52, 53. - 
Williams v. Board of Commrs. of Broad- 20 C.J.S. Counties §§ 88, 91. 
16-907. (4459) Clerk. The county clerk is the clerk of the board of 
county commissioners. The records must be signed by the chairman and 
the clerk. 


History: En. Sec. 4217, Pol. ©. 1895; “Collateral References 
re-en. Sec. 2888, Rev. C..1907; re-en. Sec. § CountiesC—89. 
4459, R. C. M. 1921. Cal. Pol. 0. Sec, 4029. 20 C.J.9. Counties §§ 91, 141. 


16-908. (4460) Duties of clerk. The clerk of the board must: 

1. Record all the proceedings of the board. 

2. Make full entries of all its resolutions and decisions on all questions 
concerning the raising of money for, ante the allowance of accounts 
against the county. 

3. Record the vote of each member on any question upon which there 
is a division, or at the request of any member present. 

4. Sign all orders made and warrants issued by order of the board for 
the payment of money, and certify the same to the county treasurer. 

5. Record the reports of the county treasurer of the receipts and dis- 
bursements of the county. : 
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6. Preserve and file all accounts acted upon by the board. 
7. Preserve and file all petitions and applications for franchises, and 


record the action of the board thereon. 
8. Record all orders levying taxes. 


9. Designate upon every account allowed by the board the amount 
allowed, and he must deliver to any person who may demand it a certified 
eopy of any record in his office, or any account on file therein. 

10. As often as a new township is organized, or the boundaries of any 
township are altered, to immediately make out and transmit to the secre- 
tary of state a certified statement of the names and boundaries, and the 


boundaries of any township altered. 


11. Perform all other duties required by law or any rule or order of 


the board. 


History: En. Secs. 32, 33, 35, p. 505, 
Bannack Stat.; re-en. Secs. 32, 33, 35, p. 
439, Cod. Stat. 1871; re-en. Secs. 366, 367, 
368, 5th Div. Rev. Stat. 1879; re-en. Secs. 
770, 771, 773, 5th Div. Comp. Stat. 1887; 
amd. Sec. 4218, Pol. C. 1895; re-en. Sec. 
2889, Rev. C. 1907; re-en. Sec. 4460, R. C. 
M. 1921. Cal. Pol C. Sec. 4030. 


May Not Question Constitutionality of 
Statute 


A ministerial officer, such as a county 
clerk, to whom no injury can result and to 
whom no violation of duty can be im- 
puted by reason of his compliance with 
a statute cannot refuse to perform a duty 
imposed by it on the ground of its uncon- 
stitutionality, since such an officer is not 
liable for his official acts when acting 
under process, warrants or other instru- 
ments, fair upon their face and issued 


16-909. 
must cause to be kept: 


from a superior tribunal or board. State 
ex rel. Lockwood v. Tyler, 64 M 124, 131, 
208 P 1081. 


Right To Question Legality of Claims 
against County 


The duty of the county clerk to issue 
warrants for claims passed upon by the 
board of county commissioners is min- 
isterial only, and he is not clothed with 
supervisory power to either question or 
determine the legality of the claims, ex- 
cept where they are void upon their face 
as without the jurisdiction of the board to 
pass upon. State ex rel. Lockwood v. 
Tyler, 64 M 124, 131, 208 P 1081. 


Collateral References 


Counties€74 (2), 82. 
20 C.J.S. Counties §§ 133, 141. 


(4461) Duties of board. The board of county commissioners 


1. A “Minute Book,” in which must be recorded all orders and deci- > 
sions made by them, and the daily proceedings had at all regular and 


special meetings. 


2. A “Road Book,” containing all proceedings and adjudications re- 


lating to the establishment, maintenance, change, and discontinuance of 
roads and road districts, or relating to road supervisors and their reports 
and accounts, as provided in section 2604 (Pol. Code 1895, since repealed) 
of this code. 

3. A “Franchise Book,” containing all franchises granted by them, 
for what purpose, the length of time, and to whom granted, the amount 
of bond and license tax required. 

4. A “Warrant Book,” in which must be entered, in the order of 
drawing, all warrants drawn on the treasury, with their number and ref- 
erence to the order on the minute book, with the date, amount, on what 
account, and name of payee. 


History: En. Sec. 4219, Pol. C. 1895; 
re-en. Sec. 2890, Rev. C. 1907; re-en. Sec. 
4461, R. C. M. 1921. Cal. Pol. C. Sec. 
4031. 


Construction of Section 


This section providing that a Doard of 
county commissioners must cause a min- 
ute book to be kept in which must be 
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recorded all its orders, decisions, and pro- References 
ceedings, does not make such record the Smith v. Zimmer. 45 M 282. 300, 125 
only evidence admissible to prove the ac- p 420; State ex rel. Urton v. American 


tion of the board nor prohibit oral testi- Bank & Trust Co.. 75 M 369, 375, 243 P 
mony as to what was actually done, and, 4093. , 


when so proved, its action has the same 


effect as though shown by a minute entry. Collateral References 
State ex rel. Rankin v. Madison State Counties¢=47. 
Bank, 77 M 498, 503, 251 P 548. 20 C.J.S. Counties § 81. 


16-910. (4462) Regular meetings—extra sessions. The board of county 
commissioners, except as may be otherwise required of them, may meet at 
the county seat of their respective counties on the first and third Mondays 
of each and every month of the year, except when meeting as the county 
board of equalization as provided by law, for the purpose of allowing bills 
and attending to any other business that may regularly come before them, 
and may sit not exceeding three days at each session, except the December 
session, at which time they may sit not exceeding eight days. But the 
board may at any time, by giving at least two days’ posted public notice, 
hold an extra session of not over two days’ duration; provided, that the 
limitations as to the time of sessions of the board of county commissioners 
contained in this section shall not apply to counties of the first, second, 
third or fourth classes. 


History: Ap. p. Sec. 380, 5th Div. Rev. References 
Stat. 1879; amd. Sec. 785, 5th Div. Comp. Smith v. Zimmer, 45 M 282, 307, 125 
Stat. 1887; amd. Sec. 4220, Pol. C. 1895; P 420. 
re-en. Sec. 2891, Rev. C. 1907; amd. Sec. 
1, Ch. 148, L. 1915; re-en. Sec. 4462, R. C. Collateral References 
M. 1921; amd. Sec. 1, Ch. 35, L. 1929; Counties¢=52. 
amd. Sec. 1, Ch. 132, L. 1959. Cal. Pol. 20 C.J.S. Counties § 88. 
C. Sec. 4032. 


16-911. (4463) Other meetings. Such other meetings must be held to 
canvass election returns, equalize taxation, and other purposes as are pre- 
scribed in this code or provided by the board. 


History: En. Sec. 4221, Pol. C. 1895; 
re-en. Sec. 2892, Rev. C. 1907; re-en. Sec. 
4463, R. C. M. 1921. Cal. Pol. C. Sec. 4033. 


16-912. (4464) Compensation of members of board. (1) Each member 
of the board of county commissioners in counties of the first, second, third, 
and fourth class, shall receive an annual salary as hereinafter set forth: 


First class | $6,500 
Second class $6,300 
Third class $6,100 
Fourth class $6,000 


In addition, each member of the board of county commissioners in 
counties of the first, second, third and fourth class shall receive nine 
cents ($.09) per mile for the distance necessarily traveled in going to 
and returning from the county seat and his place of residence each day 
that such trip is actually made, and while engaged in the performance of 
his official duties. 

(2) Each member of the board of county commissioners in all other 
counties is entitled to twenty-five dollars ($25) per day for each day’s 
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attendance on the sessions of the board, and nine -eents ($.09) per mile 
for the distance necessarily traveled in going to and. returning from the 
county seat and his place of residence each day that: such trip ‘is actually 
made, provided, however, that any county commissioner whose place of 
residence is fifty (50) miles or more from the county seat, as measured by 
the usual route of travel, may elect, to receive mileage as provided in this 
section or, in lieu of Mreaee. a sum of ten dollars ($10) per day for each 
day’s Meendance on sessions of the board as expenses, while engaged in the 
performance of his official duties, and no. other compensation must be 
allowed. 


(3). Salaries of ie members of the board of county commissioners of 
a county shall not be changed during the entire term for which such mem- 
bers are elected, regardless of any change in the classification of the 
county during such term. If a vacancy occurs on the board of county 
commissioners, the person who is appointed and/or elected to fill the 
unexpired term shall receive the same salary as the person vacating the 
office. 


History: En. Sec. 347, 5th Div. Rev. 


Stat. 1879; amd. Sec. 755, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4222, Pol. C. 1895; 
re-en. Sec. 2893, Rev. C. 1907; re-en. Sec. 
4464, R. C. M. 1921; amd. Sec. i, Ch. 176, 
L. 1939; amd. Sec. 1, Ch. 4, L. 1949; amd. 
Sec. 1, Ch. 100, L.: 1951; amd. Sec. 1, Ch. 
82, L. 1955; amd. Sec. 1, Ch. 238, L. 1957; 
amd. Sec. 1, Ch. 113, L. 1963;. amd. Sec. 1, 
Ch. 260, L. 1965; amd. Sec. 1, Ch. 56, L. 
1967; amd. Sec. 1, Ch. 223, L. 1967. — 


Compiler’s Note 
This section was amended twice in 1967, 


once by Chapter 56 and once by Chapter - 


- 284, 


Public Welfare ees Adopted General 
Statute 


Chapter 82, Part I, Sec. IX, subd. b, 


~ Laws 1937 (71-214) of the Public Welfare 


Act simply adopted the provisions of this 
statute, and makes them applicable to the 
board of county public welfare, providing 
as it- does that the county welfare board 
shall receive the same compensation for 
their services when acting as the county 
welfare board as they receive when acting 
as the board of county commissioners, 
which is payable by the county. State ex 
rel. Broadwater County v. Potter, 107 M 
288, 84 P 2d 796. 


223. Neither amendatory act. mentioned - . 


nor incorporated the changes made by the . 
Since the two amendments do not. 


other. 
appear to conflict, the compiler has made 
a composite section incorporating the 
changes made by both amendatory acts. 


References 


State ex rel. ner v. District Court, 
53 M 350, 354, 165 P 294; State v. Story, 
53 M 573, 165 P 748. 


Collateral References 


. Counties@46. 
20 C.J.S. Counties § 79. 


CHAPTER 10 
GENERAL POWERS AND DUTIES OF COUNTY COMMISSIONERS 


Section 16-1001. 


Powers of supervision—indemnity insurance premiums. 
Division of county into townships, school, road and other districts— 


16-1002. 
parking regulations. 
16-1003. Elections, powers concerning. 
16-1004. Roads, ferries, and bridges. 
16-1004.1. Repealed. -- 
16-1005. Cities may use county road equipment—when, 
16-1006: Rooms for county purposes. 
16-1007. Obtaining property. 
16-1008. Superseded. 


~16- 10084. Erection and ama gement ‘of county buildings and other improve- 


ments. 
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16-1008B. Establishment of joint county youth guidance centers. ~~ 


16-1009. Sale-of property. a 10O-! : 

16-1010. Validation of certain sales of property by county commissioners. 
_.16-1011.. Validation of sales of property by county. — 

16-1012. Validation of sales of property heretofore made by counties. 
16-1013. Examination and allowance of officers’ accounts. 

16-1014. Accounts to be examined, settled and allowed. 

16-1015. Taxation. 

16-1016. Equalizing assessments. 

16-1017.. Direction of lawsuits. 

16-1018. Insurance of. county buildings. 

16-1019. . Licenses. 

16-1020. Fixing of compensation: of officers not otherwise provided for. 
16-1021. Filling vacancies in county, township and precinct offices. 
16-1022. Contract for printing and supplies. 

16-1023. Publication of proceedings, list of claims, financial statement. 
16-1024. Representing and management of county property and business. 
16-1025. Rules and enforcement. 

16-1026. Seal of county. 
_ 16-1027. Necessary acts. 

16-1028. _Borrowing money. . 

16-1029. - Bonds for construction may be issued. 

16-1030. Lease of county property. 

16-1031. Garbage and ash collection—tax—rates in lieu of tax. 

16-1032. Lease of county property for hospital purposes. 

16-1033. Validation of county sales of real property. 

16-1034.. County membership in organizations authorized. 

16-1035. Validation of county conveyances heretofore made. 

16-1036. Lease of county property for boarding home or nursing home for 

aged persons. - 
16-1037. County construction and operation of boarding home or nursing 
home for aged. — 

16-1038. . Services provided at county home. 

16-1039. Joint hospitals and nursing homes—definition of terms. 
16-1040. Joint institutions authorized. 

16-1041. Contract for joint institution. 


16-1001. (4465) Powers of supervision — indemnity insurance pre- 
miums. The board of county commissioners has jurisdiction and power 
under such limitations and restrictions as are prescribed by law: 

To supervise the official conduct of all county officers, and officers of 
all districts and other subdivisions of the county, charged with assessing, 
collecting, safekeeping, management or disbursement of the public rev- 
enues; see that they faithfully perform their duties, direct prosecutions 
for delinquencies, and when necessary require them to renew their offi- 
cial bonds; to make reports and to present their books and accounts for 
inspection; and it may, in its discretion pay a proper charge to any 
insurance company authorized to do business in this state for effecting 
insurance providing indemnity for, or protection to, any county officer 
against his liability for the loss, without fault, connivance or neglect on 
his part, of money, securities or other property, for which he is account- 
able to the county. 


History: Secs. 4465-4465.29, R. C. M. 
1935, en. as Sec. 4230, Pol. C..1895; re-en. 
Sec. 2894, Rev. C. 1907; amd. Sec. 1, Ch. 
15, L. 1919; Subd. 5 amd::Sec. 1, Ch. 84, 
L. 1919; amd. Sec. 1, Ch. 94, L. 1919; 
re-en. Sec. 4465, R. -C. M. 1921; amd. Sec. 
1, Ch.. 95, L. -1923;.amd. Sec. 1, Ch. 54, 
i. 1927; -amd.:..Sec..1,-Ch.. 38, <L..1929; 
Subd. 28 amd. Sec. 1, Ch..142,. LL. 1929; 


amd. Sec. 1, Ch. 100, L. 1931; amd. Sec. 
1, Ch. 16, L. 1965. Cal. Pol. C. Sec. 4046. 


NOTE.—Section 4465 as it existed in 
the 1921 Code contained all the powers of 
the county commissioners and had thirty 
subdivisions. For convenience’ sake, these 
have been. divided, and: will be found in 
sections 16-1001: to 16-1032. : 
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Cross-References 

Establishment of airports, sec. 1-801 et 
seq. 

Libraries, secs. 44-211 to 44-215. 

Records, destruction, sec. 59-514. 

Smoke nuisance, abatement, sees. 11- 
2501 to 11-2511. 


General Provisions 


A board of county commissioners is one 
of limited powers, and must in every in- 
stance justify its action by reference to 
the provisions of law defining and limit- 
ing these powers. If, however, there is 
no question of the existence of the power 
to do the act proposed, and the mode of 
its exercise is not pointed out, the board 
is left free to use its own discretion in 
selecting the mode it shall adopt or the 
course it shall pursue, and the result can- 
not be called in question if the course 
pursued is reasonably well adapted to the 
accomplishment of the end _ proposed. 
State ex rel. Lambert v. Coad, 23 M 131, 
137, 57 P 1092; State ex rel. Gillett v. 
Cronin, 41 M 293, 295, 109 P 144; Morse 
v. Granite County, 44 M 78, 89, 119 P 
286; Hersey v. Neilson, 47 M 132, 145, 131 
P) 80; 


A contract with an attorney for his 
services, entered into by the chairman of 
the board individually, is not binding on 
the county, since the commissioners have 
power to bind the county only where they 
act as a legal entity. Williams v. Board 
of Commrs. of Broadwater County, 28 M 
360, 365, 366, 72 P 755. 

A contract made by a board of county 
commissioners, a few weeks before the 
expiration of its term of office, and upon 
the expiration of a prior contract, for 
county printing for the two succeeding 
years, is valid in the absence of fraud or 
bad faith in the making, and is not 
against public policy. Picket Publishing 
Co. v. Board of County Commrs. of Carbon 
County, 36 M 188, 194, 195, 92 P 524, 


While the board of county commission- 
ers has the power under this section to 
change the boundaries of a county, or to 
abolish a township altogether, a due re- 
gard for other provisions of the code re- 
quires that its authority in this respect 
be limited to the extent that there must 
always be at least two townships in each 
county, and in abolishing all but one 
township in a county it acts in excess of 
its jurisdiction. State ex rel. Gillett v. 
Cronin, 41 M 293, 296, 109 P 144. 


Counties and school districts are sub- 
divisions of the state government with 
fixed powers and duties, and any act taken 
by the commissioners of the former or 
the trustees of the latter must be justified 
by the provisions of the statutes defining 
and limiting their powers. State ex rel. 


COUNTIES 


School District No. 4 v. McGraw, 74 M 
152, 155, 240 P 812. 


Where the legislature has prescribed 
with particularity the essential steps nec- 
essary to be taken by a county in the 
exercise of a power granted, the statute 
must be held to exclude any other mode 
of procedure, under the doctrine expressio 
unius est exclusio alterius. Franzke v. 
Fergus County, 76 M 150, 153, 245 P 962. 


The duty imposed upon the commis- 
sioners by this section is mandatory and 
imperative, and a failure to discharge it 
may be serious to them. Moore v. Indus- 
trial Accident Fund, 80 M 136, 139, 259 
P 825. 

The board of county commissioners may 
exercise powers not specifically granted 
if they are necessarily implied from those 
granted, and under its implied power it 
may contract to have work done which is 
necessary for the proper management of 
the county’s business and the preserva- 
tion of its property, if the law does not 
make it the duty of some county officer 
to do the work. Arnold v. Custer County, 
83 M 130, 149, 269 P 396. 

Where by law the board of county 
commissioners or other county officer is 
required to do an act but the method of 
doing it is not provided, any reasonable 
and suitable means may be adopted for 
performing it. Arnold v. Custer County, 
83 M 130, 149, 269 P 396, distinguished in 
89 M 438, 447, 298 P 356. 

While the board of county commission- 
ers is without power to enter into a con- 
tract for services the performance of 
which is cast upon another county official 
or board, it may contract with a private 
individual for information relative to mat- 
ters of taxation to aid it in the perform- 
ance of its duties as a county board of 
equalization, even though, incidentally, 
the information received may aid other of: 
ficials in the performance of their duties, 
provided the grant of power is to be found 
in the statutes. Simpson v. Silver Bow 
County, 87 M 83, 93, 285 P 195. 

_Where the board of county commis- 
sioners has a given power, granted ex- 
pressly or impliedly, but no mode of exer- 
cise thereof is indicated, it may in its 
discretion select any appropriate mode or 
course of procedure. Simpson v. Silver 
Bow County, 87 M 83, 93, 285 P 195. 


Implied Powers—Installing Tract Index 


In view of the provisions of sections 84- 
4151, 84-4152 and 84-4156, and the powers 
conferred upon the commissioners by sec- 
tions 16-1001 to 16-1032, and under the 
rule that any appropriate means of carry- 
ing out a statutory power conferred on a 
publie officer or board without prescribing 
the mode of its exercise may be adopted, 
the commissioners under their implied 
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power, may authorize installation and 
maintenance of a tract index in the clerk’s 
office for information on tax sales and 
application for tax deeds. Ransom vy. 
Pingel, 104 M 119, 122, 65 P 2d 616. 


Supervise Officers 


The board of county commissioners has 
general supervision and control over the 
officers, affairs, and finances of its county 
and it may be conceded that, unless au- 
thority therefor shall be found in the 
statutes, no other county officer may bind 
the county by contract, and a person 
dealing with a county through one of its 
agents is bound to knuw the extent of 
such agent’s authority, and if he enters 
into an unauthorized contract, he does so 
at his own risk. (Pue v. County of Lewis 
and Clark, 75 M 207, 243 P 573.) Hicks 
v. Stillwater County, 84 M 38, 42, 274 P 
296. 


References 


State ex rel. Stuewe v. Hindson, 44 M 
429, 439, 120 P 485; Reid v. Lincoln 
County, 46 M 31, 64, 125 P 429; State ex 
rel. Hillis v. Sullivan, 48 M 320, 324, 137 
P 392; State v. Story, 53 M 573, 581, 165 
P 748; State ex rel. Judith Basin County 
v. Poland, 61 M 600, 603, 203 P 352; State 
ex rel. Pierce v. Gowdy, 62 M 119, 203 P 
1115; State ex rel. Board of County 
Commrs. v. District Court, 62 M 275, 278, 
204 P 600; State ex rel. Case v. Bolles, 


16-1002. 


16-1003 


74 M 54, 65, 238 P 586; Riggs v. Webb, 
77 M 80, 82, 249 P 1041;. State ex rel. 
MeMaster v. District Court, 80 M 228, 232, 
260 P 134; State ex rel. Blair v. Kuhr, 86 
M 377, 381, 283 P 758; Brannin v. Sweet 
Grass County, 88 M 412, 418, 293 P 970; 
State ex rel. Malott v. Board of County 
Commrs. of Cascade County, 89 M 37, 296 
P 1; Judith Basin County ex rel. Vralsted 
v. Livingston, 89 M 438, 442, 298 P 356. 


Collateral References 


Counties@47. 
20 C.J.S. Counties § 81. 


Authority of county to employ tax fer- 
ret. 11 ALR 913 and 32 ALR 88. 

Power of board to appoint officer or 
make contract extending beyond its own 
terms. 70 ALR 794 and 149 ALR 336. 

Power of county supervisors to remit, 
release or compromise taxes. 99 ALR 
1066. 

Power of county or its officials as to 
compromise of elaims. 105 ALR 170 and 
15 ALR 2d 1359. 

Governmental immunity as affecting 
tort liability for alleged nuisance by in- 
stallation or operation of parking meters. 
33 ALR 2d 764. 

Liability or indemnity insurance car- 
ried by governmental unit as affecting 
immunity from tort liability. 68 ALR 2d 
1437. 


(4465.1) Division of county into townships, school, road and 


other districts—parking regulations. The board of county commissioners 
has jurisdiction and power under such limitations and restrictions as are 


prescribed by law: 


To divide the counties into township, school, road and other districts 
required by law, change the same, and create others as convenience requires, 
by consolidation of two (2) or more townships, or otherwise. 


To establish by resolution parking regulations, for the purpose of regu- 
lating the parking of motor vehicles in unincorporated towns and villages. 


History: En. Subd. 2, Sec. 1, Ch. 100, 


L. 1931; amd. Sec. 1, Ch. 72, L. 1951. See 
history of section 16-1001. 


Compiler’s Note 
For annotations see section 16-1001. 


16-1003. 


Collateral References 


Power to extend boundaries of munici- 
pal corporations. 64 ALR 1335, 

Construction and effect in civil actions 
of statute, ordinance, or regulation requir- 
ing vehicles to be stopped or parked par- 
allel with, and within certain distances 
of, curb. 17 ALR 2d 582. 


(4465.2) Elections, powers concerning. The board of county 


commissioners has jurisdiction and power under such limitations and re- 


strictions as are prescribed by law: 


To establish, abolish and change election precincts, and to appoint 
judges of election, canvass all election returns, declare the result, and issue 


certificates thereof. 
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-History: -En. Sibd. 3, Sec,-1, Ch.’ 100; 
L. 1931. See history of section 16-1001. ~ 


Compiler’s Note — 

For additional annotations see. section 
16-1001. 

Crone Eorerence 

Establishment of precinets, sec. 23-401. 


Board without Power To Pass on Bligi- 
bility 


The county canvassing board may not 
pass upon the question whether a candi- 
date voted for was or was not eligible to 
the office to which he aspired, such issues 


being properly triable in an election con- 


test under provisions of section 23-926 et 
seq., or section 94-1459 et seq. State ex 
rel. Stone v. District Court, 103 M 515, 
517, 63 P 2d 147. 


16-1004. 


(4465.3) Roads, ferries, and bridges. 


COUNTIES 


* Canvassers’ May Bev ‘Controlled: “by “Writ: 
of: Mandate:.: 2:00 


A county’ canvassing engaea acts in a 
pura ministerial capacity in ascertaining 
and registering the effect of election re- 
turns, and is subject to control by writ of 
mandate. State ex rel. Lynch v. Batani, 
103 M 353, 362, 62 P 2d 565. 


Canvassers May Consider Saas Matters 
on Face of Returns 


A county board of canvassers in can- 
vassing election returns may not consider 
any matter not appearing upon the face 
of the election returns; the tally sheets 
being the primary evidence of the count 
of the votes. State ex rel. Lynch v. 
Batani, 103 M 353, 360,-62 P 2d° 565: 


The board of county 


commissioners under such limitations and restrictions as are prescribed 


by law may: 
(1) 


and bridges within the county. 


Lay out, maintain, Sorteol: and manage county roads, fer 


(2) Levy taxes therefor as provided by law. 


(3) 


In the exercise. of sound discretion, jointly with other counties, 


lay out, maintain, control, manage and improve county roads, ferries, 
and bridges in adjacent counties, wholly or in such part as may be agreed 
upon between the boards of the counties concerned. 


(4) 


Levy taxes therefor as provided by law.. 


(5) Enter into agreements for adjusted - annual nonin ore over 
not more than six (6) years toward the cost of joint highway or bridge 
construction projects entered into in co-operation with other counties, or 


the state or the United States. 


(6) Place such a project in the budget ae levy aga pherneee as 


provided by law. 

History: En. Subd. 4, Sec. 4 Ch. 100, 
L. 1931; amd. Sec. 12-101, Ch. 197, L. 
1965. See history of section 16-1001. 

Compiler’s Note 

For annotations see section 16-1001. 


Cross-Reference 


Flood control projects of counties: secs. 
89-3301 to 89-3313. 


References 


_Helena Gun Club v. Lewis and Clark 
County, 141 M 490, 379 P 2a 436. 


Collateral References 


Operation of garage for maintenance 
and repair of municipal vehicles as gov- 
ernmental function. 26 ALR 2d 944. 


16-1004.1. Repealed—Chapter 197, Laws of 1965. 


) Repeal 


This section (Sec. 2, Ch. 222, L. 1961), 
relating to reseeding of right of way 


areas, was repealed by Sec. 12-109, Ch. 
197, Laws 1965, 


16-1005. Cities may use county road equipment—when. The board of 
county commissioners of any county may, in their disé¢retion,; ‘authorize 
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and permit the use of any county highway or road machinery or equip- 
ment, when not in use in any rural district, in connection with the construc- 
tion, repair and maintenance of streets, avenues and alleys within any in- 
corporated city or town of four thousand population or less located in such 


county. 
History: En. Sec. 1, Ch. 157, L. 1939. 


Compiler’s Note 
For annotations see section 16-1001. 


16-1006. 


Collateral References 


Highways¢>110. 
40 C.J.S. Highways § 203. 


(4465.6) Rooms for county purposes. The board of county 


commissioners has jurisdiction and power under such limitations and 
restrictions as are prescribed by law: When there are no necessary county 
buildings, to provide suitable rooms for county purposes. 


History: En. Subd. 7, Sec. 1, Ch. 100, 
L. 1931. See history of section 16-1001. 


Compiler’s Note 


For additional annotations see section 
16-1001. 


Failure To Provide Suitable Rooms 


The office of county auditor is an im- 
portant one with many duties and its 
proper fulfillment requires proper housing, 
help and equipment. The acts of the 
county commissioners in furnishing the 
auditor as an office, an eight by twenty- 
two foot partitioned space, with no win- 
dows, insufficient ventilation, and but arti- 
ficial lighting was an abuse of discretion 
and an arbitrary act. State ex rel. Taylor 
v. Board of County Commrs. of Missoula 
County, 128 M 102, 270 P 2d 994, 999. 
(Dissenting opinion, 128 M 102, 270 P 2d 
994, 999.) 


16-1007. 


Provide Suitable Rooms for County Pur- 


_ poses 


The provision of this section, granting 
power to the board of county commission- 
ers to provide suitable rooms “when there 
are no necessary county buildings” refers 
to a present proprietorship of such build- 
ings by a county and not to property 
temporarily held and used under lease for 
county purposes. Bennett v. Petroleum 
County, 87 M 436, 444, 288 P 1018. 

The matter of leasing privately owned 
property under power granted the board 
of county commissioners by this section, 
is one addressed to the sound judgment 
and discretion of the board. Bennett v. 
Petroleum County, 87 M 436, 444, 288 P 
1018. 


Collateral References 


Counties¢-104. 
20 C.J.S. Counties § 166. 


(4465.7) Obtaining property. The board of county commis- 


sioners has jurisdiction and power under such limitations and restrictions 
as are prescribed by law: To purchase, receive by donation, or lease any 
real or personal property necessary for the use of the county, preserve, take 
eare of, manage and control the same; but no purchase of real property, 
exceeding the value of one hundred dollars ($100.00), must be made 
unless the value of the same has been previously estimated by three (3) 
disinterested citizens of the county appointed by the district judge for that 
purpose, and no more than the appraised value must be paid therefor. 
History: En. Subd. 8, Sec. 1, Ch. 100, of Sanders County, 49 M 517, 523, 143 P 
L. 1931; amd. Sec. 1, Ch. 74, L. 1933. See 984. 
history of section 16-1001. This section refers to an outright pur- 
chase of property for county purposes, but 
it has no application to the acquisition of 
a right of way under the general highway 


law. Flynn v. Beaverhead County, 54 M 
309, 314, 170 P 13. 


Collateral References 


Compiler’s Note 

For additional annotations see section 
16-1001. 

Application of Section 

This section, relative to the manner of 


purchasing real estate, applies to a bridge. 
State ex rel. Donlan v. Board of Commrs, 


Counties¢103. 
20 C.J.S. Counties § 165. 
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16-1008. (4465.8) Superseded: © 4 } eels 
“Compiler’s Note amendments of section 16-1008A include 
This section, relating to the erection of the language of this section in the ‘first 


county buildings, is superseded by section and third paragraphs of section 16-1008A. 
16-1008A. The 1949 and. subsequent ; 


16-1008A. (4465.8) Erection and management of county buildings and 
other improvements. The board of county commissioners has jurisdic- 
tion and power under such limitations and restrictions as are prescribed 
by law: To cause to be erected, furnished and maintained a courthouse, 
jail, hospital, civic center, youth center, park buildings, museums, recre- 
ation centers, and any combination thereof, and such other public build- 
ings as may be necessary. 


The board of county commissioners shall have the power in their 
discretion to create a commission for the management of such civic center, 
youth center, park buildings, museums, county parks, recreation centers, 
hospitals, or any combination of two (2) or more thereof. Such commis- 
sion shall be composed of the senior district court judge of the county, 
chairman of the board of county commissioners, the chairman of the school 
board for the district in which any of the above-named buildings are situ- 
ated, and the mayor of the city in such district, and five (5) lay members 
to be appointed by the senior district court judge, the chairman of the 
board of county commissioners, the chairman of the school board for the 
district in which any of the above-named buildings are situated, and the 
mayor of the city in such district, and their terms of office Shall be re- 
spectively one (1) for one (1), two (2) for two (2), and two (2) for three 
(3) years, and on the expiration of such terms of one (1), two (2) and three 
(3) years, their successors shall hold for three (8) years each, and all of 
the above persons shall serve without compensation. In cases where a com- 
mission has been appointed, the commission together with the board of 
county commissioners shall have the power to employ a manager. 


A- county hospital so erected and furnished may be used for the hos- 
pitalization of the indigent sick of the county. Any county hospital which 
has heretofore been, or which may hereafter be, erected and furnished 
under the provisions of this act may also be used for the hospitalization of 
the nonindigent sick, provided said nonindigent sick pay a reasonable fee 
for such hospitalization, and provided further that, except in cases of 
emergency, there are no indigent sick needing hospitalization who would 
be deprived of hospitalization by reason of the use of said hospital facili- 
ties by nonindigents. The board of county commissioners of any county 
of this state which now has, or may hereafter acquire, title to a site and 
building, or buildings, suitable for county hospital purposes, shall have 
jurisdiction and power under such limitations and restrictions as are 
prescribed by law to furnish and equip such building, or buildings, for 
hospital purposes in accordance with and as provided by the provisions 
of this act. 


History: En. Subd. 9, Sec. 1, Ch. 100, Ch. 76, L. 1957; amd. Sec. 1,’ -Ch.4-160; 
L. 1931; amd. Sec. 1, Ch. 56, L. 1947; L. 1959. See history of section 16- 100% 
amd. Secs. 1, 2, Ch. 238, L. 1947; amd. .- Compiler’s. Note 


Secs. 1, 2, Ch. 5, L. 1949; amd. Sec. 1, For annotations see section 16-1001. 
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Cross-References Collateral References 


Building specifications for accommoda- . Counties€105 (1). 
Ea ang ay tae persons, ‘secs. 69-3701 20 C.J.S. Counties § 167. 
0 . 


Construction of city- county pricines “Immunity of county from liability for 
secs. 11-4201 to 11-4203. damages in tort in operating hospital. 25 
Industrial development buildings, secs. ALR 2d 221. 
11-4101 to 11-4110... Liability of county for injury or death 


Parks, recreational areas, civic centers, of child caused by cut or puncture from 
museums and other like centers, power to broken glass or other sharp object. 47 
procure, sec. 62-101. ALR 2d 1053. 


16-1008B. Establishment of joint county youth guidance centers. Two 
or more counties of this state, may through action of their respective boards 
of county commissioners, join together by contract in the establishment of 
a joint county youth guidance center. The cost and expenses of such 
joint county youth guidance center shall be apportioned between or 
among the contracting counties on such a basis as to be agreed upon by 
said contracting counties. 

History: En. Sec. 1, Ch. 24, L. 1961. 


16-1009. (4465.9) Sale of property. (1) The board of county com- 
missioners of the several counties in this state shall have the power to 
sell any property, real or personal, however acquired, belonging to the 
county, and which is not necessary to the conduct of the county’s business 
or the preservation of its property. If the property, real or personal, 
sought to be sold, is reasonably of a value in excess of one hundred 
($100.00) dollars for real property or a value of one thousand dollars 
($1,000) for personal property, the sale shall be at public auction at the 
courthouse door after previous notice given by publication in a newspaper 
published in said county, notice to be published once a week for four 
successive weeks and posted in five (5) public places in the county. The 
sale shall be for cash, or on such terms as the board of county commis- 
sioners may approve, provided at least twenty per cent (20%) of the pur- 
chase price shall be paid in cash. In all sales of property of a value in 
excess of one hundred ($100.00) dollars for real property and of one 
thousand dollars ($1,000) for personal property, there must before any 
sale be an appraisal thereof by the board and at a price representing a fair 
market value of such property, and such appraised value shall be stated 
in the notice of sale, provided, that whenever a county purchases equip- 
ment, as provided in section 16-1803, county equipment which is not neces- 
sary to the conduct of the county business may be traded in as part of the 
purchase price after appraisal as herein provided, or may be sold at public 
auction as herein provided, in the discretion of the board of county 
commissioners. 


(2) The board of county commissioners shall have the power to sell 
any property, real or personal, however acquired, belonging to the county 
and which is not necessary to the conduct of the county’s business or the 
preservation of its property, to the school district directly for its appraised 
value which shall represent a fair market value of such property without 
the necessity of a public auction. If the property to be sold to the school 
district. is reasonably of a value in excess of one hundred ($100.00). dol- 
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lars for real property and of one thousand dollars ($1,000) for personal 
property, notice of the sale shall be given by publication in a newspaper 
in said county, notice to be published once a week for four (4) successive 
weeks and posted in five (5) public places in the county. 


(3) Any taxpayer who may believe that such appraised value is less 
than the actual value of the property, may at any time before the day 
fixed for the sale of such property, file with the board of county commis- 
sioners written objections to such appraised value. When any such ob- 
jection is filed it vacates the sale and the board of county commissioners 
must at once apply to the judge of the district court to have such property 
reappraised. Upon such application the district judge shall appoint for 
such purpose three (3) disinterested persons whose appraisal must be 
made and filed with the county clerk and recorder, which new appraisal or 
reappraisal shall be used in the next sale of such property. Such ap- 
praisers, when appointed by the district judge, and after filing their 
appraisal report with the county clerk and recorder, shall be allowed five 
dollars ($5.00) per day for each day necessarily employed in making 
such appraisal, and their necessary and actual expenses. No sale shall be 
made at public auction or to any school district without public auction of 
any property unless it has been appraised within three (3) months prior 
to the date of the sale, and no such sale shall be made for less than ninety 
per cent (90%) of the appraised value. 


(4) If no bid or offer is made for any property offered for sale at 
public auction, after appraisal and notice given, as provided herein, the 
board of county commissioners may, at any time thereafter, sell such 
property at private sale, and may on such private sale accept as the pur- 
chase price therefor an amount not less than ninety per cent (90%) of 
the appraised value thereof. All deferred payments on the purchase price 
of any property sold, shall bear interest at the rate of six per cent (6%) 
per annum, payable annually and may be extended over a period of not 
more than five (5) years. If the property to be sold is reasonably of a 
value of less than one hundred dollars ($100.00) for real property and one 
thousand dollars ($1,000) for personal property, sale thereof may be had 
at either public or private sale, as in the discretion of the board of county 
commissioners, may appear to be to the best interests of the county. If it 
be at public sale, notice shall be given by posting in five (5) public places 
in the county at least five (5) days before the date of sale. No title to any 
property sold under the provisions hereof, shall pass from the county until 
the purchaser, or his assigns, shall have paid the full amount of the pur- 
chase price therefor, into the county treasury for the use and benefit of the 
county. 

(5) Provided, however, if within one (1) year no immediate sale be 
had of real estate attempted to be sold under the provisions of this section, 
the board of county commissioners may make trades or exchanges of such 
real estate owned by the county for any other lands or real estate of equal 
value located within the same county. 


(6) The funds derived from the sale in the discretion of the board 
of county. commissioners may be credited to a construction reserve ac- 
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16-1009 


count and thereafter used for capital outlay for present or future construc- 
tion of or an addition to a courthouse, or county jail or county hospital. 


History: En. Subd. 10, Sec. 1, Ch. 100, 
L. 1931; amd. Sec. 1, Ch. 30, L. 1953; 
amd. Sec. 1, Ch. 110, L. 1957; amd. Sec. 1, 
Ch. 120, L. 1967. See history of section 
16-1001. 


Compiler’s Note 


For additional annotations see section 
16-1001. 


County Has Implied Power To Relieve 
against Forfeiture 


That the authority of the county com- 
missioners is limited by statute there can 
be no doubt, but having the implied power 
to place a forfeiture clause in the con- 
tract of sale, the board also has the im- 
plied authority to relieve against the for- 
feiture provision. In selling lands, the 
county acts in its proprietary, as distin- 
guished from its governmental, functions. 
The board has such implied powers as are 
usually exercised by the private seller of 
property. The rule is universal that a 
private owner may waive the forfeiture 
provisions in a contract after a forfeiture 
has been declared so long as no rights of 
third persons have intervened. State ex 
rel. Barnhart v. Cranston, 113 M 61, 66, 
120 P 2d 828. 


Power To Sell Property 


A county is merely a subdivision of the 
state for governmental purposes, and as 
such is subject to legislative regulation 
and control; the legislature may within 
the limitations prescribed by the constitu- 
tion, circumscribe or extend the powers to 
be exercised by a county, and legislative 
authority to regulate or control the dis- 
position of county property not having 
been limited by the constitution, it could 
properly declare, as it did by section 16- 
804 and this section, that such property 
may be sold only under the restrictions 
and in the manner therein indicated. 
Franzke v. Fergus County, 76 M 150, 245 
P 962. 

The contention that this section, pro- 
viding the method to be pursued in selling 
county property, applies only to a sale of 
property obtained for purely public pur- 
poses but no longer needed for such pur- 
poses, and that therefore a ranch held by 
it in its proprietary capacity and not 
acquired for a public purpose does not 
fall within its purview, cannot be sus- 


tained. Franzke v. Fergus County, 76 M 
150, 156, 245 P 962. 


Tax Sales 


Board of county commissioners has the 
power and the authority to dispose. of 
and convey real estate acquired through 
tax deeds. Flom v. Unknown Heirs of 
Conrad, 132 M 574, 319 P 2d 499, 502. 


When Payment on Installments on Pur- 
chase Price of Land Not Completed during 
Five-year Period 


This section and section 2235, R. C. M. 
1935 (since repealed), providing that de- 
ferred payments on contracts of county- 
owned lands may not extend over a period 
of more than five years, held not open to 
the construction that at the end of the 
five-year period the property rights of the 
vendee shall be lost if the purchase price 
has not all been paid, but that if there 
still remain a part of the purchase price 
unpaid and the vendee offers payment, the 
county may accept it without violating 
the provisions of the sections. Yellowstone 
County v. Wight, 115 M 411, 419, 145 P 
2d 516. 


References 


Blackford v. Judith Basin County, 109 
M 578, 584, 98 P 2d 872. 


Collateral References 


Counties¢-110. 

20 C.J.S. Counties § 172. 

38 Am. Jur. 165, Municipal Corpora- 
tions, § 487. 


Power of county as to lease or sub- 
lease of property owned or leased by it. 
63 ALR 614 and 133 ALR 1241. 

Power of board to make lease extending 
beyond its own term. 70 ALR 797 and 149 
ALR 336. 

Power as to mortgage or pledge of 
property or income therefrom. 71 ALR 
828. 

Lease of property by municipality or 
other political subdivision, with option to 
purchase same, as evasion of constitution- 
al or statutory limitation of indebtedness. 
145 ALR 1362. 

Constitutional prohibition of municipal 
corporation lending its credit or making 
donation as applicable to sale or leasing 
of its property. 161 ALR 518. 


DECISIONS UNDER FORMER LAW 


Power To Sell Property 

Under section 4465, R. C. M. 1921, a 
county was without power to enter inte 
an agreement to sell land owned by it, on 
the installment plan, its power in that 


regard being limited to an actual sale at 


public auction and for cash by this sec- 
tion. Franzke v. Fergus County, 76 M 150, 
245 P 962. 
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16-1010. Validation of certain sales of property by county commission- 
ers. That all sales of property heretofore made by the board of county 
commissioners of any county, the title to which was at the time of such sale 
held by the county for use by any high school or high schools of the county, 
where the provisions of section 16-1009 have been complied with by such 
county commissioners, are hereby legalized and declared to be valid and 
binding sales, and all deeds, contracts, conveyances, bills of sale and other 
instruments of transfer, heretofore executed by any board of county com- 
missioners, or by its chairman duly authorized by said board, for and on 
behalf of any county, transferring and conveying any such property so 
sold, are hereby legalized and declared to be valid and vesting the absolute 
title of the property so conveyed in the purchaser named in such conveyance 
or instrument of transfer. 

History: En. Sec. 1, Ch. 55, L. 1939. Compiler’s Note 
For annotations see section 16-1001. 


16-1011. Validation of sales of property by county. All sales or dispo- 
sitions heretofore made or attempted to be made by any county of any prop- 
erty in which such county had or claimed any right, title or interest are 
hereby validated and confirmed, and all instruments of transfer or con- 
veyance heretofore made or executed by any county are hereby validated 
and confirmed, and all such sales, dispositions and instruments are hereby 
declared to have vested in the grantee or purchaser, as of the date thereof, 
all right, title, estate and interest of such county in and to the property 
described or covered. 

History: En. Sec. 1, Ch. 21, L. 1943. Compiler’s Note 
For annotations see section 16-1001. 


16-1012. Validation of sales of property heretofore made by counties. 
All sales or dispositions heretofore made or attempted to be made by any 
county of any property in which such county had or claimed any right, title 
or interest are hereby validated and confirmed, and all instruments of trans- 
fer or conveyance heretofore made or executed by any county are hereby 
validated and confirmed, and all such sales, dispositions and instruments 
are hereby declared to have vested in the grantee or purchaser, as of the 
date thereof, all right, title, estate and interest of such county in and to the 
property described or covered. 

History: En. Sec. 1, Ch. 186, L. 1945. Compiler’s Note 
For annotations see section 16-1001. 


16-1013. (4465.10) Examination and allowance of officers’ accounts. 
The board of county commissioners has jurisdiction and power under such 
limitations and restrictions as are prescribed by law: At the regular month- 
ly meeting of the board, to examine and allow the accounts of all officers 
having the care, management, collection or disbursements of moneys be- 
eee to the county, or appropriated by law or otherwise for its use and 

eneft 


History: En. Subd. 11, Sec. 1, Ch. 100, Collateral References 
L. 1931. See history of section 16-1001. . PAS 
 Compiler’s Note a 20 CJ. S. Counties § 229... 
For annotations see section 16-1001. 
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16-1014. (4465.11) ‘Accounts to be examined, settled and allowed. The 
board of county commissioners has jurisdiction and power under such: limi- 
tations and restrictions as are prescribed by law: At*the regular meetings 
of the board to examine, settle and allow all accounts legally chargeable 
against the county except salaries of officers, and order warrants to be 
drawn on the county treasurer therefor, and provided for the issuing of 


the same. 


History: En. Subd. 12, Sec. 1, Ch. 100, 
L. 1931. See history of section 16-1001. 


' Compiler’s Note 


For additional annotations see section 
16-1001. 


Allowing Accounts — 


The word “accounts” used in this sec- 
tion must be understood in a broad, gener- 
ic sense, and as including any right to or 
claim for money which is due and payable 
from the county treasury. State ex rel. 
Dolin v. Major, 58 M 140, 148, 192 P 618. 

Since under this section, the board of 
eounty commissioners is authorized to ex- 


amine, settle and allow all claims against 
the county, its failure to ascertain wheth- 
er charges made under a county printing 
contract were in accordance therewith de- 
prives the county of the right to charge 
that claims filed for work done under the 
contract were fraudulent. Carbon County 
v. Draper, 84°M 413, 419, 276 P 667. 


Collateral References 


Counties@—204 (1). 
20 C.J.S. Counties § 305. 


Power of county or its officials to com- 
promise claim. 15 ALR 2d 1359. 


DECISIONS UNDER FORMER LAW 


Allowing Accounts 


Under subd. 12 of section 4465, R. C. M. 
1921, giving the board of county com- 
missioners power “to examine, settle and 
allow all accounts legally chargeable 
against the county except salaries of offi- 
cers, and order warrants to be drawn on 
the county treasurer therefor, and pro- 
viding for the issuing of the same” con- 
tractors’ claims came within the meaning 
of the word “account” as used in the 
statute. State ex rel. Lockwood v. Tyler, 
64 M 124, 131, 208 P 1081. 

The right to recover from the county 
depends, not only upon the authority of 
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the county attorney to ineur liability 
against the county, but also upon the 
necessity for incurring the expense, 
whether in connection with criminal cases 
or “contingent expenses necessarily in- 
curred for the use and benefit of the 
county.” The necessity is, primarily, to 
be determined by the county attorney, but 
his determination is subject to review by 
the board when it takes up the claim for 
allowance or disallowance, under the au- 
thority vested in it by this section (prior 
to 1931 amendment). In re Claims of 
Hyde, 73 M 363, 368, 236 P 248. 


(4465.12) Taxation. The board of county commissioners has 


jurisdiction and power under such limitations and reservations as are 
prescribed by law to levy such tax annually on the taxable property of 
the county, for county purposes as may be necessary to defray the cur- 
rent expenses thereof, including the salaries otherwise unprovided for, 
not exceeding twenty (20) mills, on each dollar of the taxable valuation 
for any one (1) year to levy such taxes as are required to be levied by 


special or local statutes. 


History: > En. Subd. 13, Sec. 1, Ch. 100, 
L. 1931; amd. Sec. 1, Ch. 114, L. 1949; 
amd. Sec. 1, Ch. 169, L. 1951; amd. Sec. 
1, Ch. 185, L. 1953; amd. Sec. 1, Ch. 69, 
L. 1955; amd. Sec. 1, Ch. 48, L. 1957; 
amd. Sec. 1, Ch. 212, L. 1959; amd. Sec. 
1, Ch. 205, L. 1961; amd. Sec. 1, Ch. 33, 
L. 1963; amd. Sec. 1, Ch. 18, L. 1965; amd. 
Sec. 1, Ch. 128, L. 1967. See history of 
section 16-1001. 


Compiler’s Note 


For additional annotations see section 
16-1001. 


Collateral References 


. Counties¢-190 (1), (2). 
20 C.J.S. Counties § 279. 


Power to remit, release or compromise 
tax claim. 28 ALR 2d 1425. 
Inclusion of tax exempt property in de- 


termining value of taxable property for 


debt limit purposes. 30 ALR 2d 903. 
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COUNTIES 


DECISIONS UNDER FORMER LAW 


Construction Relative to Maximum Levy 


This section, first appearing in the Po- 
litical Code of 1895, and later as subd. 13 
of section 4465, R. C. M. 1921, never hav- 
ing been changed, since the enactment of 
the classification statutes (84-301 and 84- 
302), it must now be given the same 
meaning it had after the passage of the 
Classification’ Act under section 43-510, ir- 
respective of Ch. 100, Laws 1931, pro- 
fessing to repeal section 4465, R. C. M. 
1921 (1935), and subsequent amendments, 
relating to certain powers of boards of 
county commissioners, but re-enacting the 
section in its original form. Northern Pa- 
cific Ry. Co. v. Dunham, 108 M 338, 344, 
90 P 2d 506. 


Levy of Nineteen Mills Held Excessive 


In an action to recover taxes paid under 
protest, held, that while this section in 
limiting the power of the county com- 
missioners to levy a tax for county pur- 
poses to sixteen mills on the dollar of the 
assessed valuation of property, since the 
enactment of sections 84-301 and 84-302, 
as construed in Wibaux Improvement Co. 
v. Breitenfeldt, 67 M 206, 215 P 222, the 
term “assessed” must be read “taxable,” 
and that therefore a levy of nineteen 


16-1016. 


mills on the taxable value of plaintiff’s 
property was excessive to the extent of 
three mills. Northern Pacifie Ry. Co. v. 
Dunham, 108 M 338, 343, 90 P 2d 506. 


Power To Tax 


Under the law as it stood in 1892, the 
commissioners of a county had power to 
levy a tax on the taxable property of a 
school district within their county to sat- 
isfy a judgment against the trustees of 
such district, where the funds under the 
control of such district were insufficient 
to pay the same, and mandamus was avail- 
able to compel such levy without a statute 
expressly authorizing county commission- 
ers to make an assessment for such pur- 
pose. State ex rel. Shapley v. Board of 
Commrs. of Yellowstone County, 12 M 503, 
SUF ela LS. 


Transfer Creating Excess 


Transfer of moneys from the county 
road fund to the general fund resulted in 
an increase of 2.63 mills in the general 
fund, thus exceeding the statutory tax 
limit of 20 mills, prior to 1959 amend- 
ment. Chicago, Milwaukee, St. Paul & 
Pacific R. Co. v. Bennett, 145 M 191, 399 
P 2d 986. 


(4465.13) Equalizing assessments. The board of county com- 


missioners has jurisdiction and power under such limitations and restric- 
tions as are prescribed by law: To equalize the assessments. 


History: En. Subd. 14, Sec. 1, Ch. 100, 
L. 1931. See history of section 16-1001. 


Compiler’s Note 
For annotations see section 16-1001. 
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References 


Northern Pacific Ry. Co. v. Dunham, 
108 M 338, 340, 90 P 2d 506. 


Collateral References 


CountiesG—193. 
20 C.J.S. Counties § 284. 


(4465.14) Direction of lawsuits. The board of county com- 


missioners has jurisdiction and power under such limitations and restric- 
tions as are prescribed by law: To direct and control the prosecution and 
defense of all suits to which the county is a party. 


History: En. Subd. 15, Sec. 1, Ch. 100, 
L. 1931. See history of section 16-1001. 


Compiler’s Note 


For additional annotations see section 
16-1001. 


Where Commissioners May Waive Privi- 
lege of Pleading Statute of Limitations 

The commissioners, under this section, 
may decline to plead the statute of limita- 
tions in an action on a claim against the 
county, whenever in its opinion the facts 


16-1018. 


showing that bar of the statute could not 
be established, and therefore may stipu- 
late in an agreed statement that the claim 
is not barred. The statute of limitations 
grants a personal privilege which may be 
waived; it must be pleaded to be availa- 
ble as a defense. Weir v. Silver Bow 
County, 113 M 237, 242, 124 P 2d 1003. 


Collateral References 


Counties€—47. 
20 C.J.S. Counties § 81. 


(4465.15) Insurance of county buildings. The board of coun- 


ty commissioners has jurisdiction and power under such limitations and 
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restrictions as are prescribed by law: To insure the county buildings 
in the name of and for the benefit of the county and shall have the power 
to use the proceeds of any insurance policy which may be paid by reason 
of a loss covered thereby for the purpose of rebuilding the structure lost 
or damaged or if the fire insurance proceeds are less than twenty-five 
thousand dollars ($25,000.00), for building new structures or buildings. 


History: En. Subd. 16, Sec. 1, Ch. 100, Right or duty to carry insurance on 
L. 1931; amd. Sec. 1, Ch. 116, L. 1953. publie property. 100 ALR 600. 
See history of section 16-1001. Liability or indemnity insurance ear- 


ried by government or political subdivision 


Compiler’s Note thereof, or by charitable institution, in 


For annotations see section 16-1001. respect of injury or damage as to which it 

is otherwise immune from liability. 145 
Collateral References ALR 1336; 25 ALR 2d 29 and 68 ALR 2a 
Counties@-107. 1437. 


20 C.J.S. Counties § 169. 


16-1019. (4465.16) Licenses. The board of county commissioners has 
jurisdiction and power under such limitations and restrictions as are pre- 
scribed by law: To grant licenses for keeping ferries, and such other licenses 
as are provided by law. 


History: En. Subd. 17, Sec. 1, Ch. 100, County licenses, sec. 84-2701 et seq. 
L. 1931. See history of section 16-1001. Retail liquor dealers, authority to li- 


. 4-430. 
Compiler’s Note cense, sec 


For annotations see section 16-1001. Collateral References 
Counties¢47, : 
Cross-References 20 C.J.S. Counties § 81. 


Carrying on business without license, 
penalty, sec. 94-1511. 


16-1020. (4465.17) Fixing of compensation of officers not otherwise pro- 
vided for. The board of county commissioners has jurisdiction and power 
under such limitations and restrictions as are prescribed by law: To fix the 
compensation of all county officers not otherwise in this code or by general 
or special law fixed, and provide for the payment of the same. 


History: En. Subd. 18, Sec. 1, Ch. 100, Compiler’s Note 
L. 1931. See history of section 16-1001. For. annotations see section 16-1001. 


16-1021. (4465.18) Filling vacancies in county, township and precinct 
offices. The board of county commissioners has jurisdiction and power 
under such limitations and restrictions as are prescribed by law: To fill by 
appointment all vacancies that may occur in county, township or precinct 
offices, except in the office of county commissioner. 


History: En. Subd. 19, Sec. 1, Ch. 100, Collateral References 
L. 1931. See history of section 16-1001. CountiesG=65. 


Gonipller’s Note 20 C.J.S. Counties § 107. 


For annotations see section 16-1001. 


16-1022. (4465.19) Contract for printing and supplies. The board of 
county commissioners has jurisdiction and power under such limitations and 
restrictions as are prescribed by law: To contract for the county printing, 
and provide books and stationery for county officers. 

History: En. Subd. 20, Sec. 1, Ch. 100, Compiler’s Note 
L. 1931. See history of section 16-1001. For annotations see section 16-1001. 
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- Collateral References - 


Counties¢-113 (4). 

20 C.J.S. Counties § 179. 

43 Am. Jur. 764, Public Works and Con- 
tracts, § 23 et seq. 


Bidder’s variation from specifications on 
bid for public work. 65 ALR 835. 

Evasion of law requiring contract for 
publie work to be let to lowest responsible 
bidder by subsequent changes in contract 
after it has been awarded pursuant to 
that law. 69 ALR 697. 

What is an “emergency” within statu- 
tory provisions excepting emergency con- 
tract for work or requirement of bidding 
on publie contracts. 71 ALR 173. 

Right in submitting proposal for bids 
on public works to require bid on unit 
basis, with reservation to public authori- 
ties of right to determine amount or ex- 
tent of work. 79 ALR 225. 

Mandamus to compel consideration, ac- 
ceptance, or rejection of bids for public 
contract. 80 ALR 1382. 


COUNTIES 


Right to award public contract to one 
other than lowest financial bidder as af- 
fected by fact that bidder furnishes bond. 
86 ALR 1381. 

Change in proposals for public contract 
after submission of bid as justification 
for withdrawal of bid or refusal to enter 
into contract. 104 ALR 1149. 

Labor conditions or relations as factor 
in determining lowest responsible bidder 
for public contract. or as factor in de- 
termining whether public contract should 
be let to lowest bidder. 110 ALR 1406. 

Statute requiring competitive bidding 
for public contract as affecting validity 
of agreement, subsequent to the award of 
the contract, to allow the contractor ad- 
ditional compensation for extras or addi- 
tional labor and material not included in 
the written contract. 135 ALR 1265. 

Rights and remedies of bidder for pub- 
lie contract who has not entered into a 
contract, where bid was based on his own 
mistake of fact or that of his ops taS 
52 ALR 2d 792. 


16-1023. (4465.20) Publication of proceedings, list of claims, financial 
statement. The board of county commissioners has jurisdiction and power 
under such limitations and restrictions as are prescribed by law: At the ad- 
journment of each session of the board to cause to be published in a news- 
paper, a complete list of all claims ordered paid for all purposes showing 
the name, purpose and amount, and a fair summary of the minutes and 
records of all of its proceedings, and also to be published annually in a 
newspaper the county clerk’s annual statement of the financial condition 
of the county; and provided that publication of such minutes and rec- 
ords of proceedings must be made within twenty-one (21) days after the 
adjournment of the session, and publication of the financial statement must 
be made within thirty (30) days after the presentation of the same to the 
board of county commissioners, and the board of county commissioners 
shall not allow or order paid any claim for any such publication of minutes 
and records of proceedings or annual financial statement unless made within 
the time herein prescribed therefor. 


History: En. Subd. 21, Sec. 1, Ch. 100, 
L. 1931. See history of section 16-1001. 


Collateral References 
CountiesG159. 
Compiler's Note 20 C.J.S. Counties § 232. 


For annotations see section 16-1001. 


16-1024. (4465.21) Representing and management of county property 
and business. The board of county commissioners has jurisdiction and 
power under such limitations and restrictions as are prescribed by law: 
To represent the county, and have the care of the county property, and the 
management of the business and concerns of the county in all cases where 
no other provision is made by law. It shall be their duty to prepare and file 
with the county clerk and recorder an annual inventory covering all 
county tools, machinery and equipment. Provided further that whenever 
such tools, machinery or equipment are loaned or leased to private in- 
dividuals, firms, associations, organizations or corporations that they shall 
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execute a written agreement stating the purpose of such loan or lease, the 
compensation to be paid the county, and that such tools, ‘machinery and 
equipment will be returned in good condition. 


History: En. Subd. 22, Sec. 1, Ch. 100, Collateral etatenced 
L. 1931; amd. Sec. 1, Ch. 144, L. 1949, 


ab ] ipalit 
die history ay bastion: 16-1001, ort liability of municipality or other 


governmental unit in connection with de- 


Compiler’s Note struction of weeds and the like. 34 ALR 
: : 2d 1210. 

For annotations see section 16-1001. Validity of ordinances for protection of 

References vegetation against disease or infection. 


AL ‘ 
State ex rel. Bowler v. Board of County Ge ago se52 


Commrs. of Daniels County, 106 M 251, 
258, 76 P 2d 648. 


16-1025. (4465.22) Rules and enforcement. The board of county com- 
missioners has jurisdiction and power under such limitations and restric- 
tions as are prescribed by law: To make and enforce such rules for its 
government, the preservation of order and the transaction of business, as 
may be necessary. 


History: En. Subd. 23, Sec. 1, Ch. 100, Collateral References 
L. 1931. See history of section 16-1001. Counties¢47, 


20 C.J.8. Counti : 
Compiler’s Note 0 S. Counties § 81 


For annotations see section 16-1001. 


16-1026. (4465.23) Seal of county. The board of county commissioners 
has jurisdiction and power under such limitations and restrictions as are 
prescribed by law: To adopt a seal for the board, a description and im- 
pression thereof must be filed by the clerk in the offices of the county clerk 
and the secretary of state. 


History: En. Subd. 24, Sec. 1, Ch. 100, Compiler’s Note 
L. 1931. See history of section 16-1001. For annotations see section 16-1001. 


16-1027. (4465.24) Necessary acts. The board of county commission- 
ers has jurisdiction and power under such limitations and restrictions as 
are prescribed by law: To perform all other acts and things required by 
law not in this title enumerated, or which may be necessary to the full dis- 
charge of the duties of the chief executive authority of the county 


government. 
History: En. Subd. 25, Sec. 1, Ch. 100, Compiler’s Note 
L. 1931. See history of section 16-1001. For annotations see section 16-1001. 


16-1028. (4465.25) Borrowing money. The board of county commis- 
sioners has jurisdiction and power under such limitations and restrictions 
as are prescribed by law: To borrow money upon the credit of the county 
to meet current expenses, if the county revenue is insufficient. 


History: En. Subd. 26, Sec. 1, Ch. 100, Collateral References 
I. 1931. See history of section 16-1001. Counties¢=153. 


Compiler's Note 20 C.J.S. Counties § 222. 


For annotations see section 16-1001. 


16-1029. (4465.26) Bonds for construction may be issued. The board 
of county commissioners has jurisdiction and power under such limita- 
tions and restrictions as are prescribed by law: To issue on the credit of the 
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county, coupon bonds to an amount sufficient to secure the necessary funds 
for the procurement of necessary building sites, for the construction of 
necessary public buildings, and for the construction of bridges and high- 
ways, in accordance with the provisions of the code. 


History: En. Subd. 27, Sec. 1, Ch. 100, Sale of public bonds at less than par or 
L. 1931. See history of section 16-1001. face value. 91 ALR 7 and 162 ALR 396. 

Printing, lithographing, or other me- 
chanical signature on public bonds, cou- 
pons, or other public pecuniary obliga- 
tions. 94 ALR 768. 

Meaning of term “assessment” or “as- 
sessed valuation” when used as basis of 
tax or debt limit. 156 ALR 594. 


Compiler’s Note 
For annotations see section 16-1001. 


Collateral References 


Counties©-172, 173 (1-3). 
20 C.J.S. Counties §§ 258-271. 


16-1030. (4465.27) Lease of county property. The board of county 
commissioners has jurisdiction and power under such limitations and re- 
strictions as are prescribed by law: To lease and demise county property, 
however acquired, which is not necessary to the conduct of the county’s 
business or the preservation of county property and for which immediate 
sale cannot be had. Such leases shall be in such manner and for such 
purposes as, in the judgment of the board, shall seem best suited to ad- 
vance the public benefit and welfare, and all revenue derived therefrom, 
except as otherwise provided, shall be paid into the county treasury. On 
the tenth day of January and the tenth day of July in each year the 
county treasurers shall distribute such revenues to the several county and 
trust and agency funds on the basis of the tax levy for the preceding 
calendar year. All such property must be leased subject to sale by the 
board, and no lease shall be for a period to exceed ten (10) years, save 
and except as to deposits of coal only or coal and the surface above the 
same, owned by any county or to which any county has heretofore or 
may hereafter acquire title by tax title, tax deed or otherwise, which 
lease or leases may be for a period of ten years and to run and continue 
as long thereafter as coal is being mined and extracted from the leased 
property in commercial quantities and that as to all such deposits of coal 
only or coal and surface the provisions of section 2208.1 and 2235 of the 
Revised Codes of the state of Montana, A. D. 1935 and all other provi- 
sions of the laws of Montana relating to the sale by the county commis- 
sioners of a county of property owned by the county or acquired by tax 
title or otherwise shall be suspended during the time any such lease or 
leases of coal only or coal and surface made hereunder shall be in force 
and effect. 


History: En. Subd. 28, Sec. 1, Ch. 100, 
L. 1931; amd. Sec. 1, Ch. 152, L. 1937; 
amd. Sec. 1, Ch. 11, L. 1959. See history 
of section 16-1001. 


20 C.J.S. Counties § 170; 58 C.J.S. Mines 
and Minerals § 129. ; 


38 Am. Jur. 168, Municipal Corpora- 
tions § 489. 


Compiler’s Notes 


Sections 2208.1 and 2235, referred to 
in this section, were repealed by Sec. 10, 
Ch. 171, Laws 1941. 

For annotations see section 16-1001. 


Collateral References 


Counties¢—110; Mines and Minerals¢> 


Power of county as to lease or sub- 
lease of property owned or leased by it. 
63 ALR 614 and 133 ALR 1241. 

_ Power of board to make lease extend- 
ing beyond its own term. 70 ALR 797 and 
149 ALR 336. 

Power as to mortgage or pledge of 

peep erty or income therefrom. 71 ALR 
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Lease of property by municipality or Constitutional prohibition of municipal 
other political subdivision, with option to corporation lending its credit or making 
purchase same, as evasion of constitu- donation as applicable to sale or leasing 
tional or statutory limitation of indebted- of its property. 161 ALR 518. 
ness. 145 ALR 1362. 


16-1031. (4465.28) Garbage and ash collection—tax—trates in lieu of 
tax. The board of county commissioners has jurisdiction and power 
under such limitations and restrictions as are prescribed by law: To create, 
abolish and change garbage and ash collection districts in thickly settled 
areas outside of the limits of incorporated cities and towns. Such districts 
shall be created under rules to be promulgated by said board, which rules 
shall provide for petition on the part of a majority of taxpayers residing 
within such areas, for the survey of proposed districts by the county health 
officer as to boundaries and methods for disposal of garbage and ashes 
within such districts. When such a district has been created under the 
authority of this section the county commissioners shall be authorized and 
empowered to levy not to exceed two (2) mills on the taxable property 
within such district for the maintenance and support thereof and for the 
purchase or leasing of land necessary for said purpose. In lieu of such 
levy, the county commissioners may provide for the collection and dis- 
posal of garbage and ashes for such districts by authorizing individual 
contractors or firms to perform such services under a system of rates 
approved by the commissioners. Such rates shall be applied on a fair and 
equal basis to all persons utilizing such garbage collection service within 
a district and all rates so established shall be in relation to the amount and 
manner of collection and disposal service provided to the various types 
of customers within a district; provided, however, that in no event shall 
any fee exceed the amount of two dollars and fifty cents ($2.50) per month 
for a family residential unit. Collection under such fees shall be an alterna- 
tive to the tax levy authorized by this section, and no such levy shall be 
made upon taxable property within any district in which garbage col- 
lection service is provided by contractors or firms under rates established 
by the commissioners. 


History: En. Subd. 29, Sec. 1, Ch. 100, Collateral References 
L. 1931; amd. Sec. 1, Ch. 108, L. 1947; Counties¢>47. 
amd. Sec. 1, Ch. 202, L. 1961. See history 20 C.J.S. Counties § 81. 
of section 16-1001. 
Regulation of private garbage or rub- 
Compiler’s Note bish removal services. 83 ALR 2d 799. 
For annotations see section 16-1001. 


16-1032. (4465.29) Lease of county property for hospital purposes. 
The board of county commissioners has jurisdiction and power under such 
limitations and restrictions as are prescribed by law: To lease and demise 
county buildings, equipment, furniture and fixtures, for hospital purposes, 
with full power of lessor, except as hereinafter limited, upon such terms and 
conditions as the board shall decide upon. The rentals received under such 
lease or leases shall be paid into the general fund of the county. 


No such lease and demise shall be made for a longer period than five 
years, nor shall said board enter into a contract of lease without and until 
first having advertised in a newspaper published in the county at least 
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once a week for five weeks and- that the ad pats and ect aii are 
for lease for hospital purposes. - ~ 


History: En. Subd. 30, Sec. 1, Ch. 100, Collateral References 
L. 1931. See history of section 16-1001. Counties¢=110. 
; 20 C.J.S. Counties § 170. 
Compiler’s Note 


For annotations see section 16-1001. 


16-1033. (4466) Validation of county sales of real property. All sales 
heretofore made of real property owned in fee simple by any county in this 
state, by the board of county commissioners of any county, the validity 
of which may be in doubt or involved by reason of the failure of the board 
of county commissioners to comply with the provisions of section 16-1009, 
are hereby legalized and declared to. be valid and binding sales, and all 
deeds or conveyances heretofore executed by any board of county commis- 
sioners, or by its chairman duly authorized by said board, for and on be- 
half of any county, transferring and conveying any such property so sold, 
are hereby legalized and declared to be valid, and vesting the title of the 
property so conveyed in the purchaser named in such conveyance in fee 


simple. My 
History: En. Sec. 1, Ch. 103, L. 1913; Power of. governing body of county to 
re-en. Sec. 4466, R. C. M. 1921; amd. Sec. dispose of county real estate in absence 
1, Ch. 45, L. 1937. of specifie statutory authority. 21 ALR 
2d 722; -° 
Collateral References Power of county to sell, lease, or mort- 
Counties¢-110. gage public utility plant or interest there- 
20 C.J.S. Counties § 172. in. 61 ALR 2d 595. 


16-1034. County membership in organizations authorized. The boards 
of county commissioners of the several counties of the state of Montana are 
hereby authorized and empowered to take out county membership in and 
to co-operate with associations and organizations of other counties or county 
officials of this state and of other states for the furtherance of good govern- 
ment and the protection of county interests and to pay for such member- 
ship in such associations or organizations with county funds. 

History: En. Sec. 1, Ch. 104, L. 1947. 


16-1035. Validation of county conveyances heretofore made. All sales 
or dispositions heretofore made or attempted to be made by any county of 
any property in which such county had or claimed any right, title or inter- 
est are hereby validated and confirmed, and all instruments of transfer or 
conveyance heretofore made or executed by any county are hereby vali- 
dated and confirmed, and all such sales, dispositions and instruments are 
hereby declared to have vested in the grantee or purchaser, as of the date 
thereof, all right, title, estate and interest of such county in and to the 
property described or evened. . 

History: En. Sec. 1, Ch. 180, L. 1947. 


16-1036. Lease of county Brnientn for boarding home or nursing 
home for aged persons. The board of county commissioners may lease and 
demise county buildings, equipment, furniture and fixtures for purpose 
of operation of a boarding home or nursing home for aged persons with full 
power of lessor, except as hereinafter limited, upon such terms and condi- 
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tions as the board shall decide upon. The rentals received under such lease 
or leases shall be paid into the poor fund of the county. No such lease 
and demise shall be made for a longer period than five years, nor shall such 
board enter into a contract of lease without and until having advertised in 
a newspaper published in the county at.least once a week for five weeks 
that the said buildings and equipment are for lease for the purpose of a 
boarding home or nursing home for aged persons. 
History: En. Sec. 1, Ch. 87, L. 1963. 


16-1037. County construction and operation of boarding home or nurs- 
ing home for aged. The board of county commissioners may erect, equip, 
maintain, and operate a boarding home or nursing home for the aged sub- 
ject to standards established by the state board of health. 


History: En. Sec. 1, Ch. 88, L. 1963. tion of handicapped persons, sees. 69-3701 


to 69-3719. 
Cross-Reference ° 


Building specifications for accommoda- 


16-1038. Services provided at county home. The county boarding 
home or nursing home shall provide care, nursing care, maintenance, board 
and room for the indigent aged. If facilities permit, ine county een ne 
home or nursing’ home may provide similar services to nonindigent aged 
and shall charge and accept such reasonable payment for such eare as is 
determined by the board of county commissioners. 

History: En. Sec. 2, Ch. 88, L. 1963. 


16-1039. Joint hospitals and nursing homes—definition of terms. As 
used in this act, the following definitions shall apply: 

(1) “joint institution” means a county hospital or nursing home for 
the aged, constructed, purchased, leased, equipped, and operated by two 
or more counties pursuant to the terms of the contract creating it. 

(2) “contract” means the agreement entered into by two or more 
counties for the purpose of creating a joint institution. 

History: En. Sec. 1, Ch. 100, L. 1965. 


16-1040. Joint institutions authorized. Two or more counties may, by 
contract, create a joint institution which will be operated and financed 
by the contracting counties. 

History: En. Sec. 2, Ch. 100, L. 1965. 


16-1041. Contract for joint institution. The contract creating the joint 
institution shall provide: 

(1) the total proposed expenditure for the construction, purchase or 
lease of the joint institution and the proposed cost of equipping and op- 
erating the joint institution. The total cost of the joint institution shall be 
divided between the contracting counties in such manner as they shall 
determine. 

(2) for the management of the joint institution by a method which 
will provide that’ each contracting county shall be represented and have 
an active part in the management of the joint institution. 

(3) that the management of the joint institution shall have such 
powers as will be necessary to accomplish the purpose of this act. 

History: En. Sec. 3, Ch. 100, L. 1965. 
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16-1131. 
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16-1133. 
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16-1135. 
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16-1137. 
16-1138. 
16-1139. 
16-1140. 


16-1141. 
16-1142. 


Records of water users’ associations. 

New townships, how organized. 

Sheriff to attend meetings when directed. 

County commissioners may protect forests. 

Appropriating money for advertising of county products authorized. 

Limitations on appropriations—transmittal to ae of agricul- 
ture, when. 

Transfer of funds to relief fund authorized, when. 

County commissioners may establish public scales. 

Capacity of scales. 

Public weigher. 

Duty of public weigher. 

Rules and regulations. 

False receipts. 

Commissioners may grant right to construct mains for gas, water and 
other substances—compensation for damages. 

Effect of act. 

Public ferries and wharves—establishment and maintenance by coun- 
ties. 

Public ferries and wharves—acquisition of real property—proviso as 
to incorporated cities and towns. 

Repealed. 

Employment of ferrymen—leasing ferries and wharves. 

Rules and regulations—posting rate of toll. 

Definition of “minerals” and “real property.” 

Validation of mineral reservations heretofore made by counties. 

Validation of mineral reservations made before 1965. 

Rewards by county commissioners for apprehension of criminals. 

Employment of stock inspector by county commissioners. 

Secrecy to be maintained regarding employment of stock inspector. 

Special counsel—acting county attorney. 

Repealed. 

Repealed. 

Construction of auto pass not to deprive legal fence of character. 

Extension work in agriculture and home economics—county commis- 
sioners may appropriate money for. 

Counties authorized to deed land for park to state, city, town, or 
United States—reversion of title. 

Exchanging tax deed land for United States land authorized. 

Disposal of timber acquired by counties. 

Sale of land and timber acquired. 

Conveyance to United States—effect—notice not required—expenses. 

County commissioners may erect market houses and establish markets. 

Acquisition of property for establishment and maintenance of public 
markets. 

County auditor or county clerk to act as market master—powers and 
duties. 

Five per centum of gross sales to be paid to county—county market 
fund—penalty for refusal to pay. 

When market shall be open—publication of rules and regulations and 
notice of market days. 

Expense of establishing and maintaining public market—how Reig: 

Purchase of products for resale or speculation prohibited. 


16-1143 to 16-1148. Repealed. 


16-1149. 
16-1150. 
16-1151. 
16-1152. 
16-1153. 


16-1154. 


16-1155. 
16-1156. 


Destruction of insect pests by county commissioners. 

Compensation of appointees—manner of payment. 

Purchase of poison and equipment—manner of payment. 

Tax levy for payment of warrants. 

“Insect pest” defined. 

Lease of county fairgrounds and buildings, power of commissioners 
concerning. 

Disposal of moneys received. 

Board to provide appliances for holding elections and allow expenses. 
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16-1157. Issuance of certificates of election as board of canvassers. 

16-1158. Power to require attendance of witnesses. 

16-1159. Examination of witnesses. 

16-1160. Officers and witnesses not to be prepaid. 

16-1161. Liability on official bond of commissioner. 

16-1162. Employment of persons to administer relief received from federal 
agencies. 

16-1163. County commissioners may accept museums, ete. 

16-1164. Tax levy for support of museums. 

16-1165. Board of trustces for museums—appointment and duties. 

16-1166. Public dance regulation—definitions. 

16-1167. License for public dance. 

16-1168. County commissioners to fix dance hall license fees. 

16-1169. Immoral or suggestive dancing prohibited—lights required. 

16-1170. Rules and regulations for public dances to be made by county com- 
missioners—officers’ duty. 

16-1171. Application for and issuance of license—display of license required. 

16-1172. Commissioners may revoke license—grounds for revocation. 

16-1173. Enforcement of provisions concerning public dances. 

16-1174. Violations and penalty. 

16-1175. Control of noxious rodents—co-operation. 

16-1176. Expenditures for supplies and services. 

16-1177. Appropriation authorized—county rodent control fund—tax levy. 

16-1178. Purchase of supplies for co-operators—-receipts from supplies—fund 
established. 

16-1179. County-owned civic center, youth center, recreation center—tax levy 
for maintenance and operation. 

16-1180. Repealed. 

16-1181. Repealed. 


16-1101. (4467) Records of water users’ associations. The county com- 
missioners of each county where water users’ associations, organized in con- 
formity with the laws of the United States under the Reclamation Act, have 
organized, or wherein such associations shall hereafter organize, are re- 
quired to furnish the county recorder, for the proper recording of stock 
subscriptions and contracts, and of articles of incorporation and stock 
certificates of such companies, books to conform to such articles of incorpo- 
ration, stock certificates, and contracts as are used by the secretary of such 
water users’ associations, containing printed blank forms of such stock 
subscriptions and contracts, and articles of incorporation and stock cer- 
tificates, in accordance with the laws of the United States and of the state 
of Montana, such forms to be prepared by the attorney general and used 
by the county recorder for the recording of all such stock subscriptions, 
contracts, articles of incorporation, and stock certificates. 

The county recorder shall charge fifty cents for recording each stock 
subscription and contract, stock certificate, and articles of incorporation. 

History: En. Sec. 1, Ch. 68, L. 1909; Collateral References 


re-en. Sec. 4467, R. C. M. 1921. Counties¢47. 
Related sections: 25-110, 89-1101 to 89- 20 C.J.S. Counties § 81. 
1106. 


16-1102. (4468) New townships, how organized. The board must not 
set off or organize any new township unless a petition is presented to the 
board, signed by at least fifty citizens resident therein. 


History: En. Sec. 18, p. 502, Bannack Sec. 2895, Rev. C. 1907; re-en. Sec. 4468, 
Stat.; re-en. Sec. 18, p. 436, Cod. Stat. R. C. M. 1921. 
1871: re-en. Sec. 352, 5th Div. Rev. Stat. 
1879: re-en. Sec. 757, Sth Div. Comp. Stat. _ Collateral References 
1887; re-en. Sec. 4231, Pol. C. 1895; re-en. ~Towns€=9. 
87 C.J.S. Towns § 23 
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16-1103. (4469) Sheriff to attend meetings when directed. The board 
has the power to direct the sheriff to attend in person or by deputy all the 
meetings of the board, to preserve order, and serve notices or citations, 
as directed by the board. And the board has the same power to punish for 
contempt, by fine and imprisonment, as is now exercised and allowed by 
law to district courts to require obedience to their citations and decorum 
in their meetings. 


History: En. Sec. 4232, Pol. C. 1895; Collateral References 
re-en. Sec. 2896, Rev. C. 1907; re-en. Sec. Counties@—52. 
4469, R. C. M. 1921. Gal. Pol. C. Sec. 4047. 20 C.J.S. Counties § 88. 


16-1104. (4470) County commissioners may protect forests. The board 
of county commissioners of any county may provide money for the purposes 
of forest protection, improvement, and management. 


History: En. Sec. 105, Ch. 147, L. Collateral References 
1909; re-en. Sec. 4470, R. C. M. 1921. Woods and Forests¢=5. 


98 C.J.S. Woods and Forests §§ 5, 6. 


16-1105. (4470.1) Appropriating money for advertising of county prod- 
ucts authorized. The board of county commissioners of any county in 
the state is hereby authorized to make an appropriation of money from 
the general fund of the county for the purpose of advertising the agricul- 
tural, commercial, mining, manufacturing, labor or other resources of the 
county, through the exposition exhibits committee of the state department 
of agriculture, labor and industry, or for the purpose of assisting the said 
department of agriculture in presenting exhibits of Montana products at 
fairs or expositions outside the state of Montana. 

History: En. Sec. 1, Ch. 107, L. 1927. Collateral References 


Counties@-15314. 
20 C.J.S. Counties § 236. 


16-1106. (4470.2) Limitations on appropriations — transmittal to de- 
partment of agriculture, when. Said appropriation shall not exceed in any 
one year the following amounts, to wit: in counties of the first class or 
second class, one thousand dollars ($1,000.00) ; in counties of the third class, 
five hundred dollars ($500.00); in all other counties, two hundred fifty 
dollars ($250.00). Said money shall be expended in such manner as the 
board of county commissioners may direct or may be transmitted to the 
department of agriculture, when such appropriation is for the purpose of 
assisting said department in advertising the resources or presenting the 
exhibits hereinabove indicated. 

History: En. Sec. 2, Ch. 107, L. 1927. 


16-1107. (4470.3) Transfer of funds to relief fund authorized, when. 
Whenever the governor of the state of Montana shall issue a proclamation 
declaring that an emergency exists in any county requiring the relief of 
suffering of the inhabitants thereof caused by famine, destitution, conflagra- 
tion or other public calamity, the board of county commissioners of such 
county is authorized to transfer to the proper fund to be used for purposes 
of such relief any moneys in any other fund or funds of the county, but no 
moneys belonging to any bond sinking or interest fund or any school fund 
must be so transferred. The governor shall in his proclamation state the 
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facts upon: which such emergency is declared and shall speeitiealiy.d limit 
the time during which such transfers may be made. 
History: En. Sec. 1, Ch. 43, L. 1933. _ Collateral References 


Counties¢-162. 
20 C.J.S. Counties § 235. 


16-1108. (4471) County commissioners may establish public scales. 
The board of county commissioners of any county is hereby authorized, in 
its discretion, when petitioned by twenty-five or more residents and free- 
holders of the county, to establish and locate public scales at any suitable 
location selected by the county commissioners within the county. 


History: En. Sec. 1, Ch. 22, L. 1905; Collateral References 
4471, R. C. M. 1921. 94 C.J.8. Weights and Measures §§ 2, 3, 
6. 


16-1109. (4472) Capacity of scales. Such scales. shall be purchased by 
the county, and be of not less than five tons’ weighing capacity, and shall 
be provided with glass or open front which can be observed by the one 
weighing, without dismounting from wagon, and shall be the property of 
the county, and at all times be under its control and subject to the will of 
the county commissioners. 


History: En. Sec. 2, Ch. 22, L. 1905; 
re-en. Sec. 2900, Rev. C. 1907; re-en. Sec. 
4472, R. C. M. 1921. 


16-1110. (4473) Public weigher. The board of county commissioners 
shall appoint at each place where public scales are established by them a 
public weigher, who shall have the custody and care of such property, 
and who shall give a bond to the county in the sum of five hundred 
dollars, conditioned for the safekeeping of the same, and for the faith- 
ful and impartial discharge of the duties incident to his trust in office. 


History: En. Sec. 3, Ch. 22, L. 1905; 
re-en. Sec. 2901, Rev. C. 1907; re-en. Sec. 
4473, R. C. M. 1921. 


16-1111. (4474) Duty of public weigher. It shall be the duty of each 
public weigher to keep a stub record of all weighing done by him, which 
record and the receipt issued by such public weigher shall show for whom 
property was weighed, and the character and kind thereof, and shall con- 
stitute prima facie evidence of the facts therein contained; and all such 
stub records, or other records which the county commissioners may require 
him to keep, shall at all times be open to public inspection during business 
hours, between seven a. m. and six p. m. of any day, save and except Sun- 
days and legal holidays, and such public weigher shall file a sworn state- 
ment with the county recorder of the county, as prescribed by the county 
commissioners thereof, which statement shall show the date and character 
or kind of property weighed, for whom weighed, and a complete statement 
of all fees collected. 


History: En. Sec. 4, Ch. 22, L. 1905; 
re-en. Sec. 2902, Rev. C. 1907; re-en. Sec. 
4474, BR. C. M. 1921. 
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16-1112. (4475) Rules and regulations. Such. public weigher shall re- 
ceive not to exceed ten cents for each receipt issued by him, and shall be 
governed by such rules and regulations as may be from time to time pre- 
scribed or adopted by the board of county commissioners, and he may be 
removed at any time by such board. 


History: En. Sec. 5, Ch. 22, L. 1905; 
re-en. Sec. 2903, Rev. C. 1907; re-en. Sec. 
4475, R. C. M. 1921. 


16-1118. (4476) False receipts. Any public weigher, under the pro- 
visions of this act, who shall make any false or fraudulent receipt of any 
weighing done by him, or shall be guilty of any collusion with any other 
person or persons for the purpose of deceiving any person or persons in 
regard to the correctness of weights, or who shall fail to comply with the 
requirements of the preceding section, is guilty of a misdemeanor. 


History: En. Sec. 6, Ch. 22, L. 1905; Collateral References 
re-en. Sec. 2904, Rev. C. 1907; re-en. Sec. Counties¢102. 
4476, R. C. M. 1921. 20 C.J.S. Counties § 146. 


16-1114. (4476.1) Commissioners may grant right to construct mains 
for gas, water and other substances—compensation for damages. That the 
board of county commissioners of any county of the state of Montana shall 
have the power and authority to grant to any person, association or corpo- 
ration the right to construct and maintain in, along and under any public 
road or highway within such county, any pipeline for the conveyance of 
natural or artificial gas, water or any other substance, for the use of any 
county, city or town, or the inhabitants thereof; provided, that, when con- 
structed, such pipeline shall not now or in the future interfere with the 
surface use of such road or highway; and provided further, that the person, 
association or corporation owning or constructing such pipeline shall 
compensate such county for any and all damages done to any such road or 
highway in the laying, construction or maintenance of such pipeline, and 
shall promptly restore any such road or highway to its former condition 
of usefulness, without interference with the traffic thereon. 

History: En. Sec. 1, Ch. 75, L. 1927. Collateral References 


Highways¢153. 
40 C.J.S. Highways §§ 217, 218. 


16-1115. (4476.2) Effect of act. Nothing in this act contained shall be 
construed as in any manner affecting any of the terms and provisions of 
sections 93-9901 through 93-9926. 

History: En. Sec. 2, Ch. 75, L. 1927. 


16-1116. (4477) Public ferries and wharves—establishment and main- 
tenance by counties. When it shall be made to appear by petition to any 
board of county commissioners in this state that it is necessary to keep and 
maintain a public ferry across, or a wharf at any unfordable stream, lake, 
estuary, or bay, any county within the state, through its board of county 
commissioners, is hereby authorized to construct, or to acquire by condem- 
nation or purchase, and to operate, maintain, direct, regulate, and con- 
trol the operation of a ferry across or a wharf at any unfordable stream, 
lake, estuary, or bay, within or bordering on said county, together with all 
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the necessary boats, grounds, roads, approaches, landings, and improve- 
ments pertaining thereto, with full jurisdiction and authority to operate 
and maintain the same free or for toll. 


History: En. Sec. 1, Ch. 33, L. 1909; 
re-en. Sec. 4477, R. C. M. 1921. 


Collateral References 


Ferries€—5; Wharves¢=5. 


386A CJ.S. Ferries §5; 94 CJS. 


References Wharves §§ 2, 3, 9. 
Reid v. Lincoln County, 46 M 31, 63, 
125 P 429. 
16-1117. (4478) Public ferries and wharves—acquisition of real prop- 


erty—proviso as to incorporated cities and towns. The board of county 
commissioners, in the exercise of the power herein bestowed, may acquire 
real property as provided in sections 93-9901 to 93-9926, provided, that 
no county ferry or wharf shall be established or maintained with a landing 
place in any incorporated town or city, which, by its charter, is vested 
with the power to build and regulate ferries, wharves, or landings at the 
foot of streets terminating at a river or harbor. 


History: En. Sec. 2, Ch. 33, L. 1909; 
re-en. Sec. 4478, R. C. M. 1921. 


16-1118. (4479) Repealed—Chapter 197, Laws of 1965. 


Repeal ties, was repealed by Sec. 12-109, Ch. 197, 
This section (Sec. 3, Ch. 33, L. 1909), Laws 1965. 


relating to public ferries uniting two coun- 

16-1119. (4480) Employment of ferrymen—leasing ferries and wharves. 
Any county of the state may own and establish and the board of county 
commissioners of any county of the state may operate and manage free or 
toll ferries and wharves for the use of the public and may employ one or 
more ferrymen to operate such free or toll ferries and wharves; and, while 
such ferry or wharves are so owned by any county and operated and man- 
aged by such board of county commissioners, such operation shall be and 
is hereby expressly declared to be a governmental function. The board of 
county commissioners may also lease any ferries or wharves owned by such 
county, to a company, firm, or individual to be operated for the use of the 
public; and said company, firm, or individual shall give bond in an amount 
deemed sufficient by the board of county commissioners, and conditioned 
for the careful and business-like operation of such ferry or wharf, in ac- 
cordance with law and the regulations of said board. While such ferry or 
wharf is so operated by lessee of said county, such operation is expressly 
declared to be the private function of such lessee. 


History: En. Sec. 4, Ch. 33, L. 1909; 
re-en. Sec. 4480, R. C. M. 1921; amd. Sec. 
1, Ch. 38, L. 1943. 


Operation of Ferry a Proprietary Func- 
tion , 

The fact that operation of a ferry by a 
county constitutes a proprietary, rather 
than a governmental function, held appar- 
ent from the fact that the legislature by 
this section provided that counties may 


lease ferries to individuals or corporations 
for use by the public, since governmental 
powers may not be thus delegated; held 
also that while counties are not liable for 
negligent act etc., unless liability is fixed 
by statute, in voluntary assumption of 
duties in their proprietary capacity, they 
are held to same degree of liability for 
tort as private corporations. Jacoby v. 
Chouteau County, 112 M 70, 73, 112 P 2d 
1068. 


~ 16-1120. (4481) Rules and regulations—posting rate of toll. The board 
of county commissioners shall make all needful rules and regulations for 


523 


16-1121 COUNTIES 


the government and operation of county ferries, alter and fix rates of toll, 
and. fix the amount of rental when leased to individuals or companies; and 
in all cases the rate of toll shall be printed in legible form, and posted: upon 
the boat and at the landing places. 


History: En. Sec. 5, Ch. 33, L. 1909; 
re-en. Sec. 4481, R. C. M. 1921. © 


16-1121. (4481.1) Definition of ‘minerals’ and “real property.” As 
used in this act the word ‘‘minerals” means, and shall be construed to in- 
elude, minerals of every kind, character and description, including oil and 
gas; and the words “real property” mean, and shall be construed to in- 
elude, any and all real property acquired by the county by purchase, tax 
deeds, legal proceedings or however acquired. 

History: En. Sec. 1, Ch. 154, L. 1935. Collateral References 
58 C.J.S. Mines and Minerals §§ 2, 3. 


16-1122. (4481.4) Validation of mineral reservations heretofore made 
by counties. All mineral reservations and all royalty reservations hereto- 
fore made by counties in this state in conveyances of real property whether 
the same are of a less or greater percentage or are different than was au- 
thorized or required by law at the time such reservations were made, and 
all agreements in connection with such reservations, heretofore made, are 
hereby ratified, confirmed and validated. 


History: En. Sec. 4, Ch. 154, L. 1935; 
amd. Sec. 1, Ch. 179, L. 1951. 


16-1122.1. Validation of mineral reservations made before 1965. All 
mineral reservations and all royalty reservations heretofore made by 
counties in this state in conveyances of real property whether the same 
are of a less or greater percentage or are different than was authorized 
or required by law at the time such reservations were made, and all 
agreements in connection with such reservations, heretofore made, are 
hereby ratified, confirmed and validated, provided no action is now pend- 
ing to set aside any such reservation. 

History: En. Sec. 1, Ch. 59, L. 1965. 


16-1123. (4483) Rewards by county commissioners for apprehension 
of criminals. The board of county commissioners of each county has the 
power to offer rewards for the apprehension and conviction of any person 
or persons who have committed any felony within their respective counties. 
Said reward shall not exceed the sum of five hundred dollars for the ap- 
prehension and conviction of the party or parties guilty of a felony, and the 
reward shall not be paid in any case until a conviction has first been had in 
said case. All rewards shall be paid by warrants drawn on the general 
fund of the county. In no ease shall the members of the board of county 
commissioners, sheriff, or other county officer receiving an annual or 
monthly salary, be entitled to any part of any such reward. 


History: En. Sec. 1, Ch. 61, L. 1909; rewards for the apprehension and convic- 
re-en. Sec. 4483, R. C. M. 1921. tion of persons who have committed a 
: { felony, by the use of the words “who have 

Construction of Section committed a felony,” it was the intention 

Under this’ section, authorizing the of the legislature to authorize rewards 
board of county commissioners to offer only after a felony has been committed. 
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Lewis v. Petroleum County, 92 M 563 Collateral References 
566, 568, 17 P 2d 60, 86 ALR 575, scale A inoweirdseoed 


77 C.J.S. Rewards § 11. 


16-1124. (4484) Employment of stock inspector by county commis- 
sioners. The board of county commissioners of each county, except in 
counties of the first class, has the power, to employ a stock inspector when- 
ever the board is satisfied from its own knowledge, or from facts and cir- 
cumstances submitted to it by the county attorney or sheriff, that livestock 
are being stolen, slaughtered, or otherwise disposed of contrary to law in 
such county, and in such manner that the public officers of the county are 
not in position to apprehend the criminals or obtain the necessary evidence 
upon which to base a prosecution. Whenever such a stock inspector is so 
employed, the employment shall be only for the case or cases then under 
investigation, and his compensation shall be at the rate of not to exceed 
the sum of seven dollars and fifty cents per day and necessary expenses 
for the time actually engaged in such work, and he shall be paid by a 
warrant on the general fund of the county, and during the existence of 
such appointment he shall be vested with the same police power and 
authority as the sheriff, within the limitation of the purposes for which 
he is appointed. 

Whenever a stock inspector is so employed in the investigation of a 
crime, and a reward has been offered under the preceding section for the 
apprehension and conviction of the party or parties guilty of such crime, 
such inspector shall not be entitled to any part of said reward. 


History: En. Sec. 2, Ch. 61, L. 1909; Collateral References 
re-en. Sec. 4484, R. C. M. 1921. Counties¢—63. 
20 C.J.S. Counties § 101. 


16-1125. (4485) Secrecy to be maintained regarding employment of 
stock inspector. The proceedings and meetings of the board of county 
commissioners relating to the employment of a stock inspector shall not be 
made public until after the investigation of the crime or crimes by said 
inspector is completed and any officer who divulges the name of the stock 
inspector employed, or the purpose of his employment during such period, 
shall be guilty of a misdemeanor. 


History: En. Sec. 3, Ch. 61, L. 1909; 
re-en. Sec. 4485, R. C. M. 1921. 


‘16-1126. (4486) Special counsel—acting county attorney. The board 
of county commissioners has the power, except in counties of the first class, 
whenever, in its judgment, the ends of justice or the interests of the county 
require it, to employ, or authorize the county attorney to employ, special 
counsel to assist in the prosecution of any criminal case pending in such 
county, or to represent said county in any civil action in which such county 
is a party. Whenever a vacancy in the office of county attorney shall arise 
in any county and there is no licensed attorney residing in said county who 
is eligible to be appointed to fill said vacancy, the board of county com- 
missioners is authorized and has the power to employ special counsel from 
without the county who shall be designated and officially known as “Acting 
County Attorney,” and who, during said employment, shall be vested with 
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all the powers and shall perform all the duties of the county attorney, in- 
eluding the filing of all complaints, informations and/or other proceedings 
for and in which the county or state may be a party, and to prosecute and 
defend the same to the same extent and with the same force and effect as if 
he were the regular qualified county attorney. That said attorney shall be 
paid a monthly compensation of not to exceed the monthly salary of the 
county attorney. That whenever any such attorney is employed, the coun- 
ty clerk of said county shall certify to the attorney general the name of 
such acting county attorney and the fact of his employment. 


Whenever any licensed attorney shall establish residence in said county 
and become eligible to hold the office of county attorney, it shall be the 
duty of the board of county commissioners to appoint such attorney to fill 
said vacancy and the employment of said special attorney shall thereupon 
cease. 


History: En. Sec. 4, Ch. 61, L. 1909; ing to the contrary. State v. Cockrell, 131 
re-en. Sec. 4486, R. C. M. 1921; amd. Sec. M 254, 309 P 2d 316, 319. 
1, Ch. 188, L. 1947. 
References 


Presumption of Regular Appointment State ex rel. Porter v. District Court, 
On appeal from a conviction for assault 124 M 249, 220 P 2d 1035, 1046. 
which was prosecuted by a special prose- 
cutor where the record does not show Collateral References 
whether any appointment was made un- District and Prosecuting Attorneys¢= 
der this section, the court will indulge 3 (1). 
the presumption that the appointment was 27 C.J.S. District and Prosecuting At- 
regularly made in the absence of a show- torneys §.27. 


16-1127, 16-1128. (4486.1, 4486.2) Repealed—-Chapter 197, Laws of 1965. 


Repeal livestock fences and gates along and 
These sections (Sees. 1, 2, Ch. 153, L. across county and public roads, were re- 
1933; See. 1, Ch. 33, L. 1955), relating to pealed by Sec. 12-109, Ch. 197, Laws 1965. 


16-1129. (4486.3) Construction of auto pass not to deprive legal fence 
of character. There may be maintained in a legal fence a pass so con- 
structed that automobiles and trucks may pass over the same and which will 
prevent the passage of livestock across said opening without depriving 
such fence of the character of a legal fence under the laws of this state. 

History: En. Sec. 3, Ch. 153, L. 1933. 


16-1130. (4487) Extension work in agriculture and home economics 
—county commissioners may appropriate money for. The county commis- 
sioners of any county in the state of Montana may appropriate money 
from the general funds of the county treasury, or from funds provided by 
special levy, which the said county commissioners are hereby authorized to 
make at the same time as other levies for county purposes, for the purpose 
of carrying on extension work in agriculture and home economics within 
the said county in co-operation with the Montana state college and the 
United States department of agriculture. The amount of such appropria- 
tion in any county, its method of expenditure, the responsibility for the 
direction of the work, and the procedure of appointing agents, the compen- 
sation and conditions of service of such agents, shall be covered in mem- 
oranda of agreement between the county commissioners and the pes 
state college. 
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- History:.. En. Sec. 1,-Ch. 109, L, 1913; : 
amd. Sec. 1, Ch. 54, L. 1915; ‘amd. Sec. tee 


Ch. 13, L. 1919; re-en. Sec. 4487, R. C. M. 
1921; amd. Sec. 1, Ch. 204, L. 1949. 


Extension Agent 


The extension agent is not a county 
officer who, under section 16-2413, must 
keep his office at the county seat. Not 
only does the law bringing into existence 


16-1133 


- as a county -agent, but -section. 16-2403, 


which enumerates who are county officers, 
makes no mention of an extension agent. 


‘Turnbull v. Brown, 128 M 254, 273 P 2a 


387, 390. (Dissenting opinion, 128 M 254, 
273 P 2d 387, 390.) 


Collateral References 


* CountiesG-153%. 
20 C.J.S. Counties §§ 235, 236. 


the extension agent fail to designate him 


16-1131. (4487.1) Counties authorized to deed land for park to state, 
city, town, or United States—reversion of title. The county commis- 
sioners of any county in the state of Montana are hereby authorized to 
convey to the state of Montana or to any city or town in Montana or to 
the United States of America any tract of county-owned land not exceeding 
one thousand two hundred eighty acres (1,280), to be used for the estab- 
lishment and maintenance of a park and to be maintained by the state, city, 
town or federal government as a public park or recreational grounds. Said 
land shall be deeded to the state, city, town or federal government with- 
out charge, but upon the condition that the same shall be devoted and main- 
tained by the state, city, town or federal government for the purpose 
specified in this act, and in the event that said land shall cease to be 
used for such purposes for a period of five (5) years in succession, the 
title thereto shall revert to the county making such grant. 


History: En. Sec. 1, Ch. 139, L. 1935; Collateral References 
amd. Sec. 1 Ch. 48, L. 1961. Counties¢—108. 


20 C.J.S. Counties § 172. 


16-1132. (4487.2) Exchanging tax deed land for United States land 
authorized. All real property heretofore or hereafter acquired by any 
county under tax title, which in the judgment of the board of county com- 
missioners is suitable for the production of trees or as a watershed or for 
other national forest purposes, may be conveyed by deed to the United 
States of America by the board of county commissioners in exchange for 
government land or timber, if in the discretion of the board it is to the ad- 
vantage and best interests of the county to make such exchange. The board 
of county commissioners is hereby authorized to accept from the United 
States of America for and on behalf of the county, as full compensation 
for such county land so exchanged, title to land or timber of the United 
States equal in value to the appraised value of the county land so ex- 
changed for the same. 

History: En. Sec. 1, Ch. 150, L. 1935. 


16-1133. (4487.3) Disposal of timber acquired by counties. The coun- 
ty commissioners are hereby authorized to dispose of any timber acquired 
from the United States in any exchange, by agreement with the United 
States department of agriculture that such timber shall be cut and re- 
moved by any agency selected by the United States department of agricul- 
ture with the understanding that the stumpage payments for timber so cut 
will be paid over to the county in cash as full compensation for the county 
land exchanged to the United States, provided that the amounts of such 
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stumpageé payments so paid over shall equal the appraised value of ‘the 
county land exchanged for same,. -and such cash payments shall be deposited 
in the county treasury for the use. of the county. 

History: En. Sec. 2, Ch. 150, Ih. 1935, 


16-1134. (4487.4) Sale of land and timber acquired. All land and all 
timber not subject to the arrangement authorized in section 16-1133, ae- 
quired by the county under the provisions of this act may be sold by the 
board of county commissioners in the manner provided by law for the sale 
of county property and the proceeds of such sale shall be deposited in 
the county treasury for the use of the county. 

History: En. Sec. 3, Ch. 150, L. 1935. 


16-1135. (4487.5) Conveyance to United States—effect—notice not re- 
quired—expenses. The execution by the board of county commissioners of 
a deed of conveyance to the United States of America of any county land 
conveyed under this act, shall operate to discharge and cancel all tax levies, 
tax liens and special assessments of every sort and kind against such land 
and to convey all of the county’s title to such lands at the time of the exe- 
cution of said deed. No public notice of the intention to convey title 
to the United States of America to any of the property subject to this act 
shall be necessary. The board of county commissioners shall have authority 
to defray all expenses necessarily incident to such exchange. 

History: En. Sec. 4, Ch. 150, L. 1935. 


16-1136. (4488) County commissioners may erect market houses and 
establish markets. In addition to the powers specifically granted by the 
laws of the state of Montana, and such other limitations and exceptions 
contained in the existing statutes of the state of Montana in reference to 
the debt-incurring power of boards of county commissioners, the boards of 
county commissioners in every county in the state of Montana shall have 
the power to erect market houses, to be located at the county seats of their 
respective counties, and to establish and regulate markets, and to acquire 
the property necessary therefor. | 

History: En. Sec. 1, Ch. 28, L. 1917; Collateral References 


re-en. Sec. 4488, R. C. M. 1921. Counties€=105 (1). 
20 C.J.S. Counties § 167. 
Cross-Reference 35 Am. Jur. 136, Markets and Market- 


Building specifications for accommoda- ing, §4 et seq. 
tion of handicapped persons, sees. 69-3701 
to 69-3719. 


16-1137. (4489) Acquisition of property for establishment and main- 
tenance of public markets. The boards of county commissioners within the 
state of Montana may, within said period of one year, or at any time 
thereafter, acquire by purchase, lease, construction, or otherwise, suitable 
grounds, buildings, and quarters for the establishing, conducting, operating, 
and maintaining of a public market open to the farmers, gardeners, and 
actual producers of farm products within their respective counties. The 
boards of county commissioners of the counties of the state availing them- 
selves of the provisions of this act must, as soon as the lands and premises 
necessary therefor have been acquired, cause to be opened and maintained, 


528 


SPECIAL POWERS OF COUNTY COMMISSIONERS 16-1139 


at the county seats of their respective counties, in the quarters so acquired, 
an open public market for the benefit of the farmers, gardeners, and 
actual producers of farm products, for the sale by the producers thereof 
direct to the consumers of butter, eggs, cheese, meats, vegetables, and all 
other farm products raised or produced for domestic consumption, wherein 
the producers thereof within each county may display and offer for sale his 
or her products direct to the consumers thereof within said counties. 
History: En. Sec. 2, wer 28, L. 1917; Collateral References 
ag cre cen ee 81921. Counties€>103, 105 (1). 
20 C.J.S. Counties §§ 165, 167. 

16-1138. (4490) County auditor or county clerk to act as market master 
—powers and duties. In each of the counties of this state wherein the 
office of county auditor exists the county auditor shall be ex officio the 
county market master, and in all counties of this state hereinbefore 
enumerated, and in all other counties which may avail themselves of the 
provisions of this act, wherein no office of county auditor is maintained, the 
county clerk of such county shall be ex officio market master, and as such 
market master shall, under the supervision and approval of the board of 
county commissioners, make all necessary rules and regulations for the 
establishment, maintenance, operation, and control of the markets estab- 
lished hereunder in the respective counties of the state; and it shall be the 
duty of such market master to cause the market buildings, grounds, and 
premises to be kept reasonably clean and in proper sanitary condition; to 
arrange for stalls and spaces in such manner as to best suit the con- 
veniences of both buyers and sellers; to see that the laws in the state of 
Montana in reference to weights and measures are enforced and observed; 
to cause order to be preserved during the time such market shall be open 
and in operation; to prevent and remove obstructions from the market 
place or grounds; to remove all vagrants, and prevent disorderly conduct, 
and prevent disorderly persons from loitering in said market buildings, 
space, or grounds during the market hours; to cause all offenses against 
the laws of the state of Montana in relation to the inspection of foods, the 
sale of unclean, unwholesome, damaged, or spoiled meats, farm products, 
or vegetables, or provisions of any kind, to be prosecuted; to designate 
proper means of supervising and accounting for the sales therein made, 
and collecting the commissions hereinafter provided for; and to generally 
supervise and control the operations of the public markets established 
under the provisions of this act. 


History: En. Sec. 3, Ch. 28, L. 1917; Collateral References 
re-en. Sec. 4490, R. C. M. 1921. Counties¢=107. 
; 20 C.J.S. Counties § 169. 


16-1139. (4491) Five per centum of gross sales to be paid to county— 
county market fund—penalty for refusal to pay. Every producer of prod- 
ucts availing himself or herself of the use of the market place established 
under the provisions of this act shall pay, or cause to be paid, at the close 
of each day’s business, to the market master thereof, a charge of five per 
centum of his or her gross sales; and the funds thus collected by the 
market master shall be turned into the county treasury of the county to 
the eredit of the county market fund, and shall be used by the county 
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treasurer towards the payment of the expenses of operating and maintain- 
ing such public market; and every person, firm, or corporation availing 
themselves of the privileges provided hereby who shall fail, neglect, or 
refuse to so pay to the market master of the county market of any county 
of this state five per centum of the gross sales by them made within such 
market shall be guilty of a misdemeanor, and, upon the conviction thereof, 
shall be fined not less than ten nor more than one hundred dollars, and 
imprisoned in the county jail until such fine be paid, in the manner pro- 
vided by law, and shall be forever thereafter disbarred from the privi- 
leges afforded by the county markets established at the county seats of 
every county in the state of Montana. 


History: En. Sec. 4, Ch. 28, L. 1917; 
re-en. Sec. 4491, R. C. M. 1921. 


16-1140. (4492) When market shall be open—publication of rules and 
regulations and notice of market days. All county markets established 
under the provisions of this act shall be open to the public not less than 
two days in each week, and the rules and regulations adopted for the gov- 
ernment thereof, together with a notice of the market days in each week 
shall be published by the county commissioners once in each year in every 
newspaper printed and published in their respective counties for a period 
of not less than two successive weeks, the first publication thereof to be 
made not less than two weeks prior to the opening of the markets estab- 
lished hereunder in each county, and the future annual publications there- 
of to be made at such time as may be ordered by the boards of county 
commissioners. 


History: En. Sec. 5, Ch. 28, L. 1917; 
re-en. Sec. 4492, R. C. M. 1921. 


16-1141. (4493) Expense of establishing and maintaining public market 
—how paid. The expense of the establishment and maintaining of the 
markets provided for in this act shall be paid by the boards of county com- 
missioners from the general funds of the counties, save and except such 
portions of the expense of operating and maintaining the same as may be 
derived from the revenues provided for in this act. 


History: En. Sec. 6, Ch. 28, L. 1917; 
re-en. Sec. 4493, R. C. M. 1921. 


16-1142. (4494) Purchase of products for resale or speculation pro- 
hibited. No rules or regulations adopted for the government of any market 
established under this act shall permit any person, firm, or corporation to 
purchase the products displayed and offered for sale, for the purpose of 
speculating thereon by again offering the same for sale within such public 
market place;.and the privileges of the markets established under the pro- 
visions of this act shall be extended only to the actual producers of the 
products offered for sale. | 


History: En. Sec. 7, Ch. 28, L. 1917; 
re-en. Sec. 4494, R. C. M. 1921. 


16-1143 to 16-1148. (4495 to 0 4500) Repealed—Chapter 40, Laws of 1949. 


Repeal Pe eel) 05° CD. tod, treo 1 sec. le Ch. 130, L. 
These sections (Ch. 96, L. 1917; Sees. 1 - 1921), relating to extermination » of - go- 
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phers, were repealed as Sees. 4495 to 4500 40, Laws 1949. For new law, see sections 
of the 1935 Revised Code, by Sec. 1, Ch. 16-1175 to 16-1178. 


16-1149. (4501) Destruction of insect pests by county commissioners. 
The board of commissioners of any county of this state, where there are any 
insect pests, are hereby authorized and empowered to appoint some suitable 
person or persons, whose duty it shall be, acting under the direction of the 
state entomologist, to poison, kill, catch, and exterminate insect pests with- 
in such county, and any such person so appointed is hereby empowered 
and directed to enter upon any farm, railroad right of way, grounds or, 
premises infested with such insect pests and poison, kill, catch, and ex- 
terminate the insect pests therein. 


History: En. Sec. 1, Ch. 227, L. 1921; References 
re-en. Sec. 4501, R. C. M. 1921. State ex rel. Case v. Bolles, 74 M 54, 69, 
238 P 586. 


16-1150. (4502) Compensation of appointees—manner of payment. 
Any person so appointed under the provisions of this act shall receive as 
compensation the sum of not less than two dollars and fifty cents ($2.50), or 
more than four dollars ($4.00) per day for eight hours labor performed in 
poisoning, killing, catching and exterminating such insect pests exclusive 
of time going to and returning from such work. Such person shall make a 
sworn statement to the county of the time put in and the poison or other 
means used, which said statement shall be attached to the bill or claim 
against the county, and warrants in payment thereof drawn on the general 
fund. 


History: En. Sec. 2, Ch. 227, L. 1921; References 
re-en. Sec. 4502, R. C. M. 1921; amd. Sec. State ex rel. Case v. Bolles, 74 M 54, 
1, Ch. 25, L. 1923. 69, 238 P 586. 


16-1151. (4503) Purchase of poison and equipment—manner of pay- 
ment. The board of county commissioners of any county may, from time 
to time, purchase such quantities and amounts of poisons, traps and other 
equipment necessary to carry out the provisions of this act to poison, kill, 
catch or exterminate such insect pests, and warrants in payment thereof 
shall be drawn on the general fund. 


History: En. Sec. 3, Ch. 227, L. 1921; References 
re-en. Sec. 4503, R. C. M. 1921; amd. Sec. State ex rel. Case v. Bolles, 74 M 54, 
2, Ch. 25, L. 1923. 69, 238 P 586. 


16-1152. (4504) Tax levy for payment of warrants. The board of 
county commissioners shall annually determine the amount of such war- 
rants drawn on the general fund for the purposes of this act, and the suc- 
ceeding year, shall levy a tax for the purpose of insect pest extermination 
sufficient in amount to reimburse said general fund for the money so paid 
out on such warrants, which said tax shall be levied upon all the property 
in the county and shall not exceed one mill on each dollar of assessed 
valuation. If there be no money in the general fund with which to pay 
such warrants, they shall be registered and bear interest in the same 
manner as other county warrants, but in such case the interest shall be 
computed and added to the amount for which such tax is levied. 
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History:. En. Sec. 4, Ch. 227, L. 1921; Collateral References 
re-en. Sec. 4504, R. C. M. 1921; amd. Sec. Counties¢192. 
3, Ch. 25, L. 1923. 20 C.J.S. Counties § 281. 
References 


State ex rel. Case v. Bolles, 74 M 54, 
69, 288 P 586. 


16-1153. (4505) “Insect pest” defined. The term “insect pest” as used 
in this act shall include grasshopper, cutworm, pale western cutworm, 
army worm, chinch bug and any other insect generally recognized as a de- 
stroyer of grain, hay, and horticultural crops. 


History: En. Sec. 5, Ch. 227, L. 1921; 
re-en. Sec. 4505, R. C. M. 1921. 


16-1154. (4513.3) Lease of county fairgrounds and buildings, power 
of commissioners concerning. Boards of county commissioners are hereby 
authorized to lease for limited periods of time county fairgrounds and 
buildings thereon on such terms as they shall deem proper. In the event 
same are leased for entertainment purposes the county commissioners shall 
collect an amount by them deemed proper but not in excess of twenty per 
centum (20%) of the gross receipts taken in by lessee. Said property shall 
not. be leased unless the lessee shall give a bond such as the board of 
county commissioners may deem sufficient. No lease shall be executed to 
permit the use of said premises during any time within three (3) weeks prior 
to the holding of a county fair. No lease shall be executed unless the lessee 
shall agree to furnish adequate police protection over all property so 
leased. Any lease shall be subject to immediate cancellation by the 
board of county commissioners in ease lessee fails to maintain order or to 
properly police the grounds; provided nothing herein shall be construed 
to prevent county commissioners to permit schools to use fairgrounds for 
athletic or other public school purposes. 

History: En. Sec. 1, Ch. 11, Ex. L. Collateral References 


1933. Agriculture¢=5. 
3 C.J.S. Agriculture § 14. 


16-1155. (4513.4) Disposal of moneys received. All moneys recvived 
from the leasing of fairgrounds shall be deposited in the poor fund of the 
county. 

History: En. Sec. 2, Ch. 11, Ex. L. Collateral References 
1933. Social Security and Public WelfareC4. 
70 C.J.S. Paupers § 19. 

16-1156. (4515) Board to provide appliances for holding elections and 
allow expenses. The board of county commissioners must provide all poll 
lists, pollbooks, blank returns and certificates, proclamations of elections, 
and other appropriate and necessary appliances for holding all elections in 
the county, and allow reasonable charges therefor, and for the transmission 
and return of the same to the proper officers. 


History: En. Sec. 4280, Pol. C. -1895; Collateral References 
re-en. Sec. 2939, Rev. C. 1907; re-en. Sec. Elections€=212, 247, 265. 
4515, R. C. M. 1921. Cal. Pol. C. Sec. 4064. 29 C.J.S. Elections §§ 197, 229, 240. 


Cross-Reference 


County commissioners to furnish inate 
books, see. 23-701. 
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16-1157.: (4516) Issuance of certificates of election as board of can- 
vassers. Whenever, as canvassers, the board of county commissioners de- 
clares the result of any election held in the county, certificates must be by 
the clerk of the board issued to all persons elected to a county office or to a 
township or district office therein, and such other certificates must be made 
out and transmitted as required by the title relative to elections. 

History: En. Sec. 4281, Pol. C. 1895; Collateral References 
re-en. Sec. 2940, Rev. C. 1907; re-en. Sec. Elections€=265. 
4516, R. C. M. 1921. Cal. Pol. C. Sec. 4065. 29 C.J.S. Elections § 240. 
Cross-Reference 
Certification of election, sec. 23-1808. 


16-1158. (4517) Power to require attendance of witnesses. The board 
may, by its chairman or the chairman of any committee, issue subpoenas to 
compel the attendance of any person and the production of any books or 
papers relating to the affairs of the county, for the purpose of examina- 
tion upon any matter within its jurisdiction. 


History: En. Sec. 4282, Pol. C. 1895; Collateral References 
re-en. Sec. 2941, Rev. C. 1907; re-en. Sec. ElectionsG=259. 
4517, R. C. M. 1921. Cal. Pol. C. Sec. 4067. 99 C.J.S. Elections § 237. 


16-1159. (4518) Examination of witnesses. A witness is bound to at- 
tend, when served, and to answer all questions which he would be bound to 
answer before any court. Disobedience to the subpoena, or to an order to 
attend or to testify, may be enforced by the board, and for that purpose the 
board has all the powers conferred by, and the witness is subject to all the 
provisions of sections 93-1501-3 to 93-1501-15. 

History: En. Sec. 4283, Pol. C. 1895; 1961. For new provisions, see M. R. Civ. 
re-en. Sec. 2942, Rev. C. 1907; re-en. Sec. P., Rule 45(e). Section 93-1501-7 was re- 
4518, BR. C. M. 1921. Cal. Pol. C. Sec. 4068. pealed by Sec. 1, Ch. 154, Laws 1959. 

Compiler’s Note Collateral References 


Section 93-1501-5, included in the refer- Counties¢47. 
ence to sections 93-1501-3 to 93-1501-15, 20 C.J.S. Counties § 81. 
was repealed by Sec. 84, Ch. 13, Laws 


16-1160. (4519) Officers and witnesses not to be prepaid. Neither the 
officers serving subpoenas nor the witnesses subpoenaed to testify in relation 
to matters of public concern before the board of county commissioners are 
entitled to have their fees prepaid, but officers must serve the subpoenas 
and witnesses must attend without their fees being prepaid. The board 
must allow the witnesses reasonable compensation for their aitendance, 
but in no case to exceed the amount for like services in courts. 


History: En. Sec. 4284, Pol. C. 1895; 
re-en, Sec. 2943, Rev. C. 1907; re-en. Sec. 
4519, R. C. M. 1921. Cal. Pol. C. Sec. 4069. 


16-1161. (4520) Liability on official bond of commissioner. Any coun- 
ty commissioner who neglects or refuses to perform any duty imposed on 
him, without just cause therefor, or who willfully violates any law pro- 
vided for his government as such officer, or fraudulently or corruptly per- 
forms any duty imposed on him, or willfully, fraudulently, or corruptly 
attempts to perform an act, as commissioner, unauthorized by law, in addi- 
tion to any other penalty provided in this code, forfeits to the county five 
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hundred dollars for every such act, to. be recovered on his official bond; 
and is further liable on his official bond to” any: gees injured Bue, fap 


all damages sustained. 


History: En. Sec. 4295, Pol. C. 1895; 
re-en. Sec. 2954, Rev. C. 1907; re-en. Sec. 
4520, R. C. M. 1921. Cal. Pol. C. Sec. 4086. 

Related sections: 16-812, 16-3103. 


Failure To Remove Highway Obstruc- 
tions 


Section 32-309 (since repealed) places 
the specific legal duty upon the board of 
county commissioners to remove obstruc- 
tions in a highway, and after notice 
thereof any member of the board who 
neglects to do so becomes personally lia- 
ble under this section for any injury 
caused thereby, and they are not re- 
lieved of liability by merely instructing 
the road supervisor to erect and maintain 
barriers; hence an allegation in the com- 
plaint of one who has been injured, to 


‘the ‘effect that the board had not instruct- 


ed the supervisor to erect and maintain 
barriers, is not required to render the 
pleading sufficient. Becker v. Chapple, 72 
M 199, 202, 232 P 538, distinguished in 
137 M 465, 479, 353 P 2d 87. 


Management of County Property 


Owners of land adjacent to county farm 
could not recover damages from the 
county commissioners for flooding such 
land by waters from county farm caused 
by tenant’s improper handling of waste 
irrigation water. Goetschius v. Lasich, 137 
M 465, 353. P 2d 87, 94. 


Collateral References 


Counties¢96. 
20 C.J.S. Counties § 156. 


16-1162. (4520.1) Employment of persons to administer relief received 
from federal agencies. In any county where aid is received from the re- 
construction finance corporation or any other similar agencies, the county 
commissioners of such county shall be authorized to employ the necessary 
help and ineur such expenses as are necessary in the administration of 
such relief, and in so doing the board of county commissioners may ap- 
propriate such funds, as are necessary from the general fund of said county 
and such appropriation shall be held and deemed legal and valid notwith- 
standing the provisions of the budget act. 


History: En. Sec. 1, Ch. 44, L. 1933. Collateral References 


Counties€63. 
20 C.J.S. Counties § 101. 


16-1163. County commissioners may accept museums, etc. The board 
of county commissioners of the several counties of the state, in addition to 
all other powers now conferred upon them, shall have authority to accept or 
acquire by gift or donation from individuals, associations and corporations, 
archaeological, geological and historical museums, and collections of ex- 
hibits, and articles, matters and things to be included in or added to such 
museums and collections. 

History: En. Sec. 1, Ch. 17, L. 1945.. 


16-1164. Tax levy for support of museums. The board of county com- 
missioners of any county now owning, or hereafter acquiring any such mu- 
seum or collection of exhibits, may make an appropriation in its annual 
budget for the upkeep, care, maintenance, operation and support thereof, 
and to meet and take care of such appropriation may annually levy a tax of 
not to exceed one-half (144) mill on each dollar of the taxable valuation 
of the property subject to taxation in the county, which levy shall be 
made at the same time as other levies are made for county and school 
purposes. The proceeds from the collection of such levy shall be kept in a 
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special fund by the county treasurer and used solely for the purpose for 
which such levy was made. 
History: En. Sec. 2, Ch. 17, L. 1945. 


16-1165. Board of trustees for museums—appointment and duties. The 
board of county commissioners of each connty owning, or hereafter acquir- 
ing any such museum or collection of exhibits may, at the regular meeting 
of such board in July, 1945, if the county is then the owner of any such 
museum or collection, or at the first regular meeting of the board after ac- 
quiring any such museum or collection, appoint a board of trustees for such 
museum or collection, such board to consist of three (8) responsible per- 
sons, electors and residents of the county, the term of one of said members 
to expire on June 30th of the next following year, the term of another of 
said members to expire on June 30th of the second following year and the 
term of the third member to expire on June 30th of the third following 
year; and thereafter the board shall, at its regular meeting in July of each 
year appoint a member of such board of trustees to take the place of the 
member whose term expired on June 30th immediately preceding. It shall 
be the duty of such board to have the immediate custody, charge and con- 
trol of such museum or collection, to make such rules and regulations as 
may be necessary and reasonable for the preservation, upkeep, care, main- 
tenance, operation and support and display thereof, and to make to the 
board of county commissioners, not later than the 15th day of July of each 
year, a report in writing, detailing all gifts and donations made to such 
museum or collection and the receipts and expenditures during the imme- 
diately preceding fiscal year, and an estimate of the amount to be budgeted 
for such museum or collection in the budget of the county for the then cur- 
rent fiscal year. 

History: En. Sec. 3, Ch. 17, L. 1945. 


16-1166. (2815.1) Public dance regulation—definitions. As used in 
this act, the term “public dance” shall be construed to mean any dance to 
which the public generally may gain admission with or without the pay- 
ment of an admission fee whether said admission fee is paid in the form of 
club dues, membership fees, or in any other manner. The term “dance hall” 
shall be construed to mean any room, hall, pavilion, building or other struc- 
ture kept for the purposes of conducting therein public dances or dancing. 


History: En. Sec. 1, Ch. 131, L. 1929. Public regulation of dance halls. 48 
ALR 144 and 60 ALR 173. 
Collateral References 


86 C.J.S. Theaters and Shows § 20. 


16-1167. (2815.2) License for public dance. No person, copartnership 
or corporation shall hold any public dance or conduct or maintain any dance 
hall without the limits of incorporated cities or towns without having first 
procured from the board of county commissioners of the county in which it 
is proposed to conduct such dance or dance hall a license so to do. Tem- 
porary license of a period not exceeding thirty days may be issued by the 
elerk and recorder of the county in which such danee is to be held. Licenses 
for dance halls shall be issued by the year or by the quarter, as requested 
by the applicant. A license for a single public dance shall entitle the holder 
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thereof to conduct such dance only on the day and-at the place specified in 
the license. No license to conduct a public danee or dance hall shall be 
granted unless the applicant therefor be of good moral character. No license 
shall be granted to any corporation, but if any dance hall be conducted by 
a corporation the license shall issue to the manager or other directing head 
thereof. . 


History: En. Sec. 2, Ch. 131, L. 1929. or other entertainment provided in connec- 
tion with service of refreshments. 142 

Collateral References ALR 572. 

Theaters and Shows¢=2. | Validity of statutory or other regulation 

86 C.J.S. Theaters and Shows §§ 20, 23. — of roadhouses and places of entertain- 


ment outside of incorporated cities and 
Tax or license fee in respect of dancing towns. 145 ALR 757. 


16-1168. (2815.3) County commissioners to fix dance hall license fees. 
The board of county commissioners of each county shall, by a general 
order, from time to time, fix the fees to be charged for licenses granted 
hereunder, such fees, however, not to be less than five dollars ($5.00) nor 
more than twenty-five dollars ($25.00) for an annual dance hall license, nor 
less than one dollar ($1.00) nor more than five dollars ($5.00) for a license 
for a single dance. Single dances held by grange, patriotic, fraternal or- 
ganizations or strictly community dances may be held without a permit. 
The county commissioners may issue a permit without charge, for grange, 
patriotic, fraternal or community dances. 

History: En. Sec. 3, Ch. 131, L. 1929. Collateral References 


Theaters and Shows€=3. 
86 C.J.S. Theaters and Shows § 28. 


16-1169. (2815.4) Immoral or suggestive dancing prohibited—lights re- 
quired. No immoral, indecent, suggestive or obscene dance shall be given 
or carried on in any dance hall or any dance licensed hereunder. All build- 
ings, halls, rooms, pavilions or other places in which public dances are car- 
ried on, as well as all halls, corridors and rooms leading thereto or con- 
nected therewith shall at all times while open to the public, be well lighted. 

History: En. Sec. 4, Ch. 131, L. 1929. Collateral References . 


Theaters and Shows¢=9. 
86 C.J.S. Theaters and Shows § 58. 


16-1170. (2815.5) Rules and regulations for public dances to be made 
by county commissioners—officers’ duty. The board of county commission- 
ers shall have authority to make all proper and necessary administrative 
rules and regulations for the purpose of carrying into effect the provisions 
of this act with respect to the conduct of public dances, and may in its dis- 
eretion refuse to grant licenses for dance halls to be located at such places 
or to be conducted at such times as will in their judgment interfere with 
the comfort and happiness of the community in which such proposed dance 
hall is to be located. | 

All peace officers of the state of Montana shall have free access to pub- 
lic dances and dance halls for the purpose of inspection and to enforce com- 
pliance with the provisions of this act. 

History: En. Sec. 5, Ch. 131, L. 1929. Collateral References 
Theaters and Shows¢—1. 
86 C.J.S. Theaters and Shows § 3. 
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16-1171. (2815.6) Application for and issuance of license—display of 
license required. Applications for licenses hereunder shall be filed with the 
clerk of the board of county commissioners and be accompanied with a 
receipt showing the payment to the county treasurer of a license fee. After 
determining to grant a license to the applicant, the board shall notify the 
clerk and recorder, who shall issue the license to the applicant. All licenses 
granted hereunder shall be kept posted in a conspicuous place on the li- 
censed premises. 


History: En. Sec. 6, Ch. 131, L. 1929. Collateral References 
Theaters and Shows¢=3. 
86 C.J.S. Theaters and Shows § 17. 


16-1172. (2815.7) Commissioners may revoke license—grounds for re- 
vocation. The license of any public dance hall may be forfeited or re- 
voked by the county commissioners for disorderly or immoral conduct on 
the premises. 


History: En. Sec. 7, Ch. 131, L. 1929. Collateral References 
Theaters and Shows¢=8. 
86 C.J.S. Theaters and Shows § 29. 


16-1173. (2815.8) Enforcement of provisions concerning public dances. 
The enforcement of the provisions of this act is enjoined upon every officer 
and official whose duty it is to enforce the laws of the state. 

History: En. Sec. 8, Ch. 131, L. 1929. Collateral References 


Theaters and Shows¢=2. 
86 C.J.S. Theaters and Shows § 58. 


16-1174. (2815.9) Violations and penalty. Any person violating any 
of the provisions of this act shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be punished by a fine in any sum not exceed- 
ing one hundred dollars ($100.00) or by imprisonment for a term not ex- 
ceeding thirty (30) days or by both such fine and imprisonment. 


History: En. Sec. 9, Ch. 131, L. 1929. Collateral References 
Theaters and Shows¢=8. 
86 C.J.S. Theaters and Shows § 16. 


16-1175. Control of noxious rodents—co-operation. The boards of coun- 
ty commissioners of the state of Montana are hereby authorized and di- 
rected to co-operate with the Montana livestock commission and the United 
States department of the interior, fish and wildlife service, in the control 
and destruction of noxious rodents and related animals, such as jackrabbits, 
prairie dogs, ground squirrels, pocket gophers, rats, mice and other rodents 
and related animals that are injurious to agriculture, other industries, and 
the public health in accordance with organized and systematic plans of 
the fish and wildlife service covering the methods and procedures to be 
followed in the control and destruction of such noxious rodents and re- 
lated animals; and for this purpose to enter into written agreements with 
the Montana livestock commission and with the fish and wildlife service, 
covering the methods and procedure to be followed in the control and 
destruction of such noxious rodents and related animals, the extent of 
supervision to be exercised by either or both the board of county com- 
missioners and the fish and wildlife service, and the use and expenditures 
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of funds hereinafter appropriated. Provided that the boards of county 
commissioners, in cd-operation with the Montana livestock commission and 
the fish and wildlife service, are authorized also to enter into co-operative 
agreements with other governmental agencies, counties, associations, cor- 
porations, or individuals when such co-operation is deemed to be necessary 
to promote the control and destruction of noxious rodents and related 
animals. 
History: En. Sec. 1, Ch. 122, L. 1949. Collateral References 


Agriculture¢=9. 


Cross-Reference 3 C.J.S. Agriculture § 30. 


Control by livestock commission, secs. 
38-2701, 3-2702, 3-2704. 


16-1176. Expenditures for supplies and services. In order to perform 
such rodent control work, the boards of county commissioners are author- 
ized to make necessary expenditures from the county rodent control fund 
hereinafter established for equipment, materials, supplies, and other ex- 
penses, including expenditures for personal services, as may be necessary 
to execute the functions imposed upon them by this act. 

History: En. Sec. 2, Ch. 122, L. 1949. 


16-1177. Appropriation authorized—county rodent control fund—tax 
levy. The board of county commissioners are authorized to appropriate 
from the county general fund not in excess of ten thousand dollars 
($10,000.00) annually, and transfer same to the county rodent control fund, 
and/or to levy a tax of not to exceed two (2) mills on the taxable valuation 
of all agricultural, horticultural, grazing and timberlands, and their im- 
provements. Said tax shall be collected as other county taxes and credited 
to the county rodent control fund. 

History: En. Sec. 3, Ch. 122, L. 1949. 


16-1178. Purchase of supplies for co-operators—receipts from supplies 
—fund established. In addition to the expenditures hereinbefore authorized 
the boards of county commissioners are authorized to purchase rodent 
control supplies, including rodent baits for the use of co-operating govern- 
mental agencies, counties, associations, corporations, or individuals in the 
control of noxious rodents and related animals, and to make these supplies 
and baits available to such co-operators at approximate cost. The receipts 
from the sale of such supplies and rodent baits shall be credited to a 
“county rodent control fund,” which fund is hereby established, and said 
fund shall be made permanently available and is hereby appropriated for 
expenditure by the boards of county commissioners in the same manner as 
herein provided in section 16-1176. 

History: En. Sec. 4, Ch. 122, L. 1949. 


16-1179. County-owned civic center, youth center, recreation center— 
tax levy for maintenance and operation. The board of county commis- 
sioners, after a county-owned civie center, youth center, recreation center, 
or any combination of two or more thereof has been established, may an- 
nually levy on the taxable property of the county, in the same manner and 
at the same time as other county taxes are levied, a special tax not to exceed 
one (1) mill on each dollar of the taxable valuation for any one (1) year, 
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for the purpose of maintaining and operating such county-owned civic 
center, youth center, recreation center, or any combination of two or more 
thereof. All laws applicable to the collection of county taxes shall apply 
to the collection of the tax herein provided. All funds derived from such 
tax together with all revenue and income from such civie center, youth 
center, recreation center, or any combination of two or more thereof shall 
constitute a separate fund, called the civic-youth-recreation center fund, 
shall be deposited with the county treasurer, and shall not be used for any 
purposes except those of such civic center, youth center, recreation 
center, or any combination of two or more thereof. All claims against such 
separate fund shall be presented and acted upon in the same manner as 
are all other claims against the county. 


History: En. Sec. 1, Ch. 45, L. 1955. tion of handicapped persons, sees. 69-3701 


Cross-Reference to 69-3719. 


Building specifications for accommoda- 


16-1180, 16-1181. Repealed—Chapter 148, Laws of 1965. 


Repeal permits for installation of electrical equip- 
These sections (Secs. 1, 2, Ch. 49, L. ment, were repealed by See. 21, Ch. 148, 
1957), relating to standards and county Laws 1965. 


CHAPTER 12 


COUNTY PRINTING COMMISSION 


Section 16-1201 to 16-1224. Repealed. 
16-1225. Act how cited. 
16-1226. Purpose. 
16-1227. Establishment of county printing commission. 
16-1228. Compensation. 
16-1229. Powers and duties of commission. 
16-1230. County commissioners to contract for county printing. 
16-1231. Contractor’s bond—subletting. 
16-1232. Competitive bids permitted—contracts at less than maximum prices. 
16-1233. County fairs and expositions exempt. 


16-1201 to 16-1224. Repealed—Chapter 280, Laws of 1967. 


Repeal Sees. 1 to 10, Ch. 200, L. 1957), relating 
These sections (Secs. 1 to 23, Ch. 118, to county printing, were repealed by Sec. 


L. 1937; See. 1, Ch. 31, L. 1943; Sec. 1, 10, Ch. 280, Laws 1967. 
Ch. 127, L. 1949; Sec. 1, Ch. 138, L. 1951; 

16-1225. Act how cited. This act may be cited as the County Printing 
Commission Act. 


History: En. Sec. 1, Ch. 280, L. 1967. 20 C.J.S. Counties § 179; 66 C.J.S. News- 
papers § 15. 

Collateral References 43 Am. Jur. 750, Public Works and 

Counties¢-113 (4); Newspapers@=2. Contracts, §10 et seq. 


16-1226. Purpose. The purpose of this act is to establishing a county 
printing commission which will have the power and duty to set maximum 
prices which may be charged for county printing and legal advertising. 

History: En. Sec. 2, Ch. 280, L. 1967. 


16-1227. Establishment of county printing commission. There is 
hereby established a county printing commission which shall consist of 
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five (5) members to be appointed by the governor for terms of two (2) 
years, two (2) members of which shall be members of the printing industry, 
two (2) of which shall be county commissioners, and one (1) shall be a 
member of the general public. This commission shall be appointed within 
thirty (80) days after passage and approval of this act. This commission 
shall meet annually. 

History: En. Sec. 3, Ch. 280, L. 1967. Compiler’s Note 

This act was approved March 2, 1967. 


16-1228. Compensation. Each of the members of the commission shall 
receive as compensation the sum of twenty dollars ($20) per diem for each 
day actually engaged in the duties of his office.and nine cents ($.09) per 
mile for each mile traveled. : 

History: En. Sec. 4, Ch. 280, L. 1967. 


16-1229. Powers and duties of commission. The county printing com- 
mission shall have the power and duty to: 


(1) Establish rules and regulations for the government and conduct 
of the commission and duties for its meetings; 


(2) Adopt and publish a schedule of maximum prices to be charged 
for county printing and legal advertising. Such prices shall be the full 
prices to be charged and shall include the paper stock specified, comple- 
tion of all printing and other work, and delivery to the county courthouse ; 


(3) Adopt all necessary standards for sizes, weights, and grades of 
paper stock, which shall conform to the uniform scale of sizes, weights and 
grades used by paper manufacturers, and for sizes and types of printing, 
ruling and binding, which shall conform as nearly as possible to the 
ordinary standards in use in the printing industry. For this purpose, 
reference may be made to established standards or publications used in 
the state of Montana, and the commission may provide for the adoption of 
such a standard list for those items not covered by the prices, regulations, 
or standards published by the commission ; 


(4) Conduct hearings when required to determine maximum rates 
for county printing. Notice of intention to hold such a hearing shall be 
published at least thirty (30) days before the date set for the hearing in a 
newspaper published in Helena, Montana, and a copy mailed to each board 
of county commissioners ; 


(5) Deliver free of charge to each board of county commissioners in 
this state a copy of every schedule of maximum prices adopted by the 
commission within thirty (30) days of its publication, together with a no- 
tice of the date fixed by the commission when the prices will be effective. 

History: En. Sec. 5, Ch. 280, L. 1967. 


DECISIONS UNDER FORMER LAW 


Statutory Rate Controlling 


The provisions of former sections 16-1201 
to 16-1224 relating to maximum rates for 
county printing automatically became a 
part. of any contract relating thereto; 
hence, even if the contract price exceeded _ 
the statutory rates, the latter were con- -: 


trolling. Where it was intended by the 


commissioners and the successful bidder 
that the contract conform strictly to law, 
a pamphlet attached to the contract which 
erroneously stated the law did not void 
the contract. Shelley v. Normile, 109 
M117, 123, 124, 94 P 2d 206. 


540 


COUNTY PRINTING COMMISSION 16-1233 


16-1230. County commissioners to contract for county printing. It is 
hereby made the duty of the county commissioners of the several counties 
of the state of Montana to contract with one (1) newspaper, published at 
least once a week, and of general bona fide and paid circulation with second 
class mailing privileges, published within the county, and having been 
published continuously in such county at least twelve (12) months im- 
mediately preceding the awarding of such contract, to do and perform all 
the printing for which said counties may be chargeable, including all legal 
advertising required by law to be made, and all other printed forms re- 
quired for the use of such counties at not more than the prices set by the 
county printing commission. , 


History: En. Sec. 6, Ch. 280, L. 1967. 


16-1231. Contractor’s bond—subletting. The contract shall be let to the 
newspaper that in the judgment of the county commissioners shall be most 
suitable for performing said work, provided, that the county commis- 
sioners shall require of any contractor to do such county printing, a good 
and sufficient deposit in such sum as said commissioners may deem advisa- 
ble, signed by at least two (2) sufficient sureties, conditioned to the effect 
that said contractor will faithfully perform all of the conditions of said 
contract in accordance with this act and the terms of such contract; pro- 
vided that nothing in this act shall be construed so as to compel the accept- 
ance of unsatisfactory work; also provided, however, that this requirement 
shall not affect any contract made prior to the passage of this act. Such 
contract for printing shall extend for a period of not more than two (2) 
years. All newspapers which may receive any contract for printing under 
this act and which may not be able to execute any part of such contract 
shall be required to sublet such contract or portion of contract to some news- 
paper or printing establishment within the state, which shall do the work 
under the contract so sublet entirely within the state with Montana labor. 


History: Hn. Sec. 7, Ch. 280, L. 1967. 


16-1232. Competitive bids permitted—contracts at less than maximum 
prices. Nothing in this act shall limit or restrict the power of a board of 
county commissioners to call for competitive bids from persons or firms 
qualified to bid on county printing under the terms of this act, or to let 
contracts at prices less than the maximum fixed by the county printing com- 
mission. 

History: En. Sec. 8, Ch. 280, L. 1967. 


16-1233. County fairs and expositions exempt. None of the provisions 
of this act shall apply to any printing or advertising that may be required 
in connection with the holding of county fairs and expositions. 


i - En. Sec. 9, Ch. 280, L. 1967. pealed secs. 16-1201 to 16-1224, but pro- 
mad : vided that: “The prices contained in these 
Compiler’s Note sections shall remain in effect until the 
Section 10, Ch. 280, Laws 1967, re- first meeting of the commission.” 
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CHAPTER 13 | 


COUNTY FARM BUREAUS 
(Repealed—Section 98, Chapter 198, Laws of 1967, effective December 31, 1968) 


16-1301 to 16-1303. (4542 to 4544) Repealed. 


Repeal 117, L. 1961), relating to county farm bu- 
These sections (Secs. 1 to 3, Ch. 14, L. reaus were repealed by Sec. 98, Ch. 198, 
1919; Sec. 1, Ch. 171, L. 1949; Sec. 8, Ch. Laws 1967, effective December 31, 1968. 


CHAPTER 14 
COUNTY FAIRS 


Section 16-1401. County fair commission—appointment—term—qualifications. 

16-1402. Powers of commission—preference in appointments. 

16-1403. Duties of commission. 

16-1404. Organization of commission. 

16-1405. Compensation of members. 

16-1406. Appropriation and tax levy for county fairs. 

16-1407. Disbursement of appropriation—acquisition of lands—appropriation 
for exhibits at fairs. 

16-1408. Creation of fair districts—notice and hearing. 

16-1409. Board of directors of fair district. 

16-1410. Powers of directors—meetings-—officers—records and accounts. 

16-1411. Secretary and treasurer to be appointed—acquisition of property— 
powers generally of directors. 

16-1412. Budget for district fairs—consideration by county commissioners— 
tax levy—district fair fund—expenditures. 

16-1413. Ownership of district fair property. 

16-1414. Additions of counties to fair districts. 


16-1401. (4545) County fair commission—appointment—term—quailifi- 
cations. The board of county commissioners of each county of Montana 
may, at their regular meeting in December in 1927, appoint from the elec- 
tors of their respective counties, five responsible persons to constitute a 
county fair commission, three of said members to be appointed for a term 
of two years, and two for a term of one year, and until their successors are 
appointed. At the regular meeting in December in each year thereafter, the 
said board of county commissioners of each county shall appoint members 
of the said county fair commission to succeed the members whose terms 
then expire, such appointments to be for a term of two years. Such persons 
shall be well qualified to perform the duties of organizing and successfully 
carrying on the county fair. 

History: En. Sec. 1, Ch. 67, L. 1903; References 


re-en. Sec. 2927, Rev. C. 1907; amd. Sec. 1, GaccadenGolutve ne u Y 
Ch. 131, L. 1917; amd. Sec. 1, Ch. 139, L. 953. ounty v. Penwell, 67 F Supp 


1921; re-en. Sec. 4545, R. C. M. 1921; amd. 
Sec. 1, Ch. 30, L. 1927; amd. Sec. 1, Ch. 52, Collateral References 


L. 1935. AgricultureC=5. 
3 C.J.S. Agriculture § 14. 


16-1402. (4545.1) Powers of commission—preference in appointments. 
Said county fair commissioners shall have control and operation of the fair 
and the supervision and management of the fairgrounds and also the 
leasing of buildings and fairgrounds and shall return to the fair fund of 
the county all revenue obtained from the leasing or renting of the same. 
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In case there is in any county a fair association, horticultural or agri- 
cultural society, the board of county commissioners may appoint said fair 
commission from the members of said fair association, horticultural or agri- 
eultural society, giving preference in said appointment to the officers of 
the said association or societies. 


History: En. Sec. 2, Ch. 52, I. 1935. Collateral References 


ereronces Power of county or municipality to ex- 

empt from taxation or otherwise aid or 

Cascade County v. Penwell, 67 F Supp subsidize private enterprises conducted 

253. for recreational, exhibition, or entertain- 
ment purposes. 116 ALR 889. 

16-1403. (4546) Duties of commission. Said commission shall do all 


things necessary to hold a successful county agricultural fair in their re- 
spective counties, and shall have charge of all fairgrounds and fair prop- 
erry. 


History: En. Sec. 4, Ch. 67, L. 1903; fair fund, and replaced it with a loan 


re-en. Sec. 2930, Rev. C. 1907; superseded 
by Sec. 3, Ch. 30, L. 1911; amd. Sec. 2, 
Ch. 131, L. 1917; re-en. Sec. 4546, R. C. M. 
1921. 


No Authority To Borrow Money 


County fair commissions have no au- 
thority to borrow money under this sec- 
tion, but in an action by a bank to re- 
cover money lent in which defendant 
county disclaimed liability, its treasurer 
having paid warrants out of other county 


from the bank, the county having ob- 
tained the use and benefit of the loan, it 
in equity and good conscience was re- 
quired to pay it back, recovery being 
warranted in an action as for money had 
and received. First Nat. Bank of Nashua 
v. Valley County, 112 M 18, 23, 113 P 2d 
783. 


References 


Cascade County v. Penwell, 67 F Supp 
253. 


funds when there was no money in the 


16-1404. (4547) Organization of commission. Said commission shall 
organize by electing one of its members president and one of its members 
vice-president, and the county treasurer shall be ex officio the treasurer. 
The secretary shall be appointed by the commission, and may be a mem- 
ber of the commission; provided, that should he be a member of the com- 
mission, then his salary shall be fixed by the commission in lieu of the 
salary of twenty-five dollars a year, as provided for in this act. 


History: En. Sec. 5, Ch. 67, L. 1903; References 
re-en. Sec. 2931, Rev. C. 1907; susperseded Caseade County v. Penwell, 67 F Supp 
by Sec. 3, Ch. 30, L. 1911; amd. Sec. 3, 953, 


Ch. 131, L. 1917; re-en. Sec. 4547, R. C. M. 
1921. 


16-1405. (4548) Compensation of members. Each member of the said 
commission shall receive a salary of twenty-five dollars a year as compen- 
sation for his services. In addition thereto, the said commissioner may be 
allowed his actual and necessary expenses while fulfilling the duties of his 
office. 


History: En. Sec. 3, Ch. 67, L. 1903; References 
re-en. Sec. 2929, Rev. C. 1907; amd. Sec. Cascade County v. Penwell, 67 F Supp 
4, Ch. 131, L. 1917; re-en. Sec. 4548, R. C. 253. 
M. 1921. 
16-1406. (4549) Appropriation and tax levy for county fairs. The 


board of county commissioners of their respective counties may appropriate 
annually out of the general fund of the county treasury to the county fair 
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commission a sum not to exceed two thousand five hundred dollars 
($2,500.00), to be expended by the county fair commission for the purpose 
of holding a county fair and/or junior fair, for advertising the products 
and resources of their county. In addition to the appropriation above pro- 
vided for, or in lieu thereof, the county commissioners of any county in 
Montana shall have the power to levy an ad valorem tax of one and one- 
half (114) mills or less on each dollar of taxable property in such county, 
for the purpose of securing, equipping, maintaining and operating a county 
fair and/or a junior fair, including the purchase of land for such purposes, 
and the erection of such buildings and other appurtenances as may be 
necessary ; provided, however, that no portion of said appropriation or tax 
levy shall be expended for horse racing. 


History: En. Sec. 2, Ch. 67, L. 1903; 
re-en. Sec. 2928, Rev. C. 1907; amd. Sec. 
5, Ch. 131, L. 1917; re-en. Sec. 4549, R. 
C. M. 1921; amd. Sec. 1, Ch. 32, L. 1927; 
amd. Sec. 1, Ch. 176, L. 1947; amd. Sec. 1, 
Ch. 134, L. 1955. 


Delegation of Authority by Fair Com- 
mission 

Where money has been appropriated to 
the county fair commission for advertising 
purposes the fair commission must deter- 
mine the method and nature of the adver- 
tising and cannot delegate that responsi- 


bility to a corporation or individual not 
responsible to the state or county such as 
a chamber of commerce. Dickey v. Board 
of Commrs. of Lewis and Clark County, 
121 M 223, 191 P 2d 315, 316. 


References 


Cascade County v. Penwell, 67 F Supp 
253. 


Collateral References 

Agriculture€—5; CountiesC-192. 

3 CJ.8. Agriculture §14; 20 C.J.S. 
Counties § 281. 


16-1407. (4550) Disbursement of appropriation—acquisition of lands— 
appropriation for exhibits at fairs. The funds derived from such appro- 
priation or tax levy shall be kept in a separate fund by the county treasurer, 
and shall hereafter be paid out by the said treasurer on order signed by the 
president and secretary of the said fair commission. 


_. The board of county commissioners of any county in the state of Mon- 
tana may purchase, receive by donation, or own and hold a tract of land in 
their respective counties, not exceeding one hundred sixty (160) acres, as 
county fairgrounds, and an additional tract of land in their respective 
counties, not exceeding eighty (80) acres, as junior fairgrounds, which 
lands may be used by the county fair commission for the purpose of 
promoting the interests of horticulture, agriculture and stock raising. The 
board of county commissioners who shall avail themselves of the fore- 
going provisions may purchase, erect, construct and maintain permanent 
improvements on such fairgrounds and junior fairgrounds. 


The board of county commissioners of any county in Montana may ap- 
propriate each year the sum of one thousand dollars ($1,000.00), or so much 
thereof as may be necessary, out of the general funds of the county, for the 
purpose of defraying the expenses of collecting, transporting, and taking 
care of any exhibit from such county at any state fair, county agricultural 
fair, 4-H club or future farmers fair, seed show or other agricultural exhibit 
held within the state or county. 


History: En. Sec. 1, Ch. 165, L. 1907; 
Sec. 2932; Rev. C. 1907; amd. Sec. 6, Ch. 


131, L. 1917; amd. Sec. 2, Ch. 139, L. 
1921; re-en. Sec. 4550, R. C. M. 1921; amd. 
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Sec. 1, Ch. 6, L. 1945; amd. Sec. 2,-Ch. 176, References . . mnt WT cor hE 2 
L. 1947. ; Cascade County v. Penwell, 67 F Supp 
200. aie 


16-1408. (4550.1) Creation of fair districts—notice and hearing. Two 
(2) or more counties within the state constituting a contiguous territory, 
may group themselves together and form a fair district. The board of 
county commissioners of any such county, upon application from the regu- 
larly appointed county fair board, may by resolution declare its intention 
to join in and form a fair district. Notice of such resolution shall be pub- 
lished in two (2) regular weekly issues of a newspaper in such county, 
setting forth the date on which a hearing shall be had on said resolution by 
the taxpayers of the county and objections heard, if any there are thereto. 
After the consideration of the objections, if any be made, the county com- 
missioners may authorize the county fair board to join with any existing 
contiguous district and/or form a fair district with counties in contiguous 
territory. 

History: En. Sec. 1, Ch. 178, L. 1931. 


16-1409. (4550.2) Board of directors of fair district. The members of 
the respective county fair boards of the counties forming a fair district shall 
ex officio constitute a board of directors for said fair district; and after a 
district has been formed and a county or counties are added thereto the 
members of the county fair board or boards of the county or counties 
added to the fair district shall likewise be ex officio members of the board 
of directors of said fair district. 

. History: En. Sec. 2, Ch. 178, L. 1931. 


16-1410. (4550.3) Powers of directors—meetings—officers—records and 
accounts. The board of directors shall be charged with the care and cus- 
tody of all property of the district fair. They shall designate a place with- 
in the fair district where the fairgrounds shall be located and this place 
shall thereafter be the place of business of said district. They shall meet at 
this place of business during the month of December of each year and or- 
ganize; electing a chairman, vice-chairman and secretary for the board. 
Such subsequent meetings shall be held as may be found necessary for the 
conduct of the district fair. They shall formulate in writing and file in the 
district office all plans adopted by them from time to time in connection 
with the conduct of the affairs of said district. They shall see that all rec- 
ords and accounts are properly kept, supervised and approved; that proper 
vouchers evidence all disbursements of money; that the records are at all 
reasonable hours open to the taxpayers of the counties comprising the dis- 
trict. 

History: En. Sec. 3, Ch. 178, L. 1931. 


16-1411. (4550.4) Secretary and treasurer to be appointed—acquisition 
of property—powers generally of directors. The board of directors shall 
have power to employ a secretary, whom they may vest with managerial 
powers; they shall also appoint a treasurer. The office of secretary may be 
combined in the same person with that of treasurer. They shall have power 
to acquire for the benefit of the district, such property, real and personal, 
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as may be required in connection with the conduct of district fairs. They 
shall have power to do everything necessary in connection with the holding 
of the annual district fair, including the employment of labor, awarding of 
prizes, making of exhibition contracts, charging admission and entrance 
fees, and everything that is necessary in conducting the business of the 
district. They shall fix the salaries of all employees and prescribe the time 
and manner of payments. They shall be vested with the general powers 
granted commissioners of county fairs. 
History: En. Sec. 4, Ch. 178, L. 1931. 


16-1412. (4550.5) Budget for district fairs—consideration by county 
commissioners—tax levy—district fair fund—expenditures. (1) Aside from 
the revenue derived from annual fairs or other exhibitions conducted, 
the necessary revenue shall be raised as follows: The board of directors 
shall meet during the first week of May of each year, and shall make a 
budget of the amounts required in the conduct of the affairs of the district, 
for the following year and shall deduct therefrom the probable income from 
the annual district fair and other exhibitions to be held by said district dur- 
ing the following year, and shall then apportion the remaining balance 
among the various counties forming said district in proportion to the as- 
sessed property of each county as determined by the assessment rolls of 
the preceding year; save in the case of the county in which the fair is being 
conducted, in which county the levy may, by mutual agreement of the 
directors, be made larger than in other counties comprising the district, 
and the secretary shall certify to each board of county commissioners the 
amount of said budget and the amount of revenue to be raised by such 
county for such purposes, and shall file a certified copy thereof with the 
clerk of the board of county commissioners of each of the counties in said 
district on or before the first day of June of each year. The respective boards 
of county commissioners of the counties comprising said district, shall 
meet in joint assembly with their county fair ‘commissioners during the 
first week of June of each year and shall jointly consider the budget 
proposed by the board of directors of the district, and shall give such 
approval or suggest such amendments or modifications as to them may 
seem proper and desirable. 


(2) If the county commissioners shall fail to hold such joint meeting, 
or shall fail to take any action, then the budget, certified by the secretary of 
the fair district shall be, without further action, deemed approved, and the 
sums of money apportioned to the county shall be the sums to be raised 
by special levy for said purpose. For the purpose of raising the aforesaid 
revenues, the board of county commissioners of each county in the district 
shall annually make a levy to raise the required sum apportioned to the 
respective counties; provided however, that the said levy shall not exceed 
one (1) mill on the dollar of the assessed valuation of all the taxable 
property in the county; except in the case of the county in which the fair is 
being conducted, in which county the levy shall not exceed one and one-half 
(144) mills on the dollar of taxable property in the county; in addition 
thereto any and all moneys available to the holding of county fairs may be 
allotted and transferred to the use of the district fair as the respective coun- 


546 


COUNTY LAND ADVISORY BOARD 16-1501 


ty fair commissioners may elect; the funds available to a district fair shall, 
on the first Monday in August or as soon thereafter as may be possible, be 
deposited with the county treasurer of the county in which the district fair 
is to be held and by him and credited to a fund to be known as the district 
fair fund, held and paid out in the same manner as the county fair fund, ex- 
cept that it shall be paid out on district fair board warrants signed by the 
chairman or the vice-chairman and the secretary of the district fair board; 
provided that the treasurer of the county in which the district fair shall be 
held shall carry the moneys received from the various counties in the dis- 
trict in the regular county fair fund in the same manner as regular county 
fair moneys, payable, however, only on district fair warrants. 
History: En. Sec. 5, Ch. 178, L. 1931. 


16-1413. (4550.6) Ownership of district fair property. The ownership 
of the real or personal property acquired by the fair district shall be vested 
in the joint ownership of the counties comprising the district, or in one (1) 
county for the benefit of the district, as may be provided for by the board 
of directors. 

History: En. Sec. 6, Ch. 178, L. 1931. 


16-1414. (4550.7) Additions of counties to fair districts. A contiguous 
county or counties forming a territory contiguous to a fair district may be 
added to such fair district after its formation under the same provisions as 
set forth in section 16-1408; provided the board of directors of the 
fair district determine that it is to the best interest of said district that such 
county or counties be added. 

History: En. Sec. 7, Ch. 178, L. 1931. 


CHAPTER 15 
COUNTY LAND ADVISORY BOARD 


Section 16-1501. County land advisory boards—creation and purpose. 

16-1502. Definition of terms. 

16-1503. Membership of board—duties. 

16-1504. Meetings—quorum—record of minutes—rules and regulations—county 
clerk to be clerk of board. 

16-1505. Policy of state declared. 

16-1506. Examination, classification and appraisal of land may be recommended 
by board. 

16-1507. Co-operation in establishing grazing districts. 

16-1508. Advisory capacity of board concerning leases. 

16-1509. Assistance in exchange of lands. 

16-1510. Prior dispositions of property validated. 

16-1511. Dispositions of property prior to 1967 validated. 


16-1501. (4573.1) County land advisory boards—creation and purpose. 
There is hereby created in each county, a department of county govern- 
ment of the state of Montana, to be known and designated as “the county 
land advisory board.” The general purposes of this department shall be to 
co-operate with the boards of county commissioners of each county in ad- 
ministering lands belonging to the respective counties. 

History: En. Sec. 1, Ch. 67, L. 1933. Collateral References 
Counties©~61. 
20 C.J.8. Counties § 100. 
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16-1502. (4573.2) Definition of terms. In this act, the term, “lands,” 
shall mean all lands now owned by the respective counties, which have been 
acquired by the counties through tax deed proceedings and any lands to be 
hereafter acquired by the same means, and all lands acquired by the respec- 
tive counties by deed, exchange, or in any manner whatsoever, excepting, 
however, such lands as are owned or may be acquired for the regular con- 
duct of county affairs. The term “board” shall mean “the county land 
advisory board.” . 


History: - En. Sec. 2, Ch. 67, L. 1933. Collateral References 
Counties¢—106. 
20 C.J.S. Counties 169. 


16-1503. (4573.3) Membership of board—duties. The board of each 
county shall consist of five members. The membership and terms shall be as 
follows: Three properly qualified taxpayers and residents, to be appointed 
by the judge of the district court, one for a two year term; one for a four 
year term; and one for a six year term, (and on the expiration of such 
terms, the succeeding members shall be appointed for the term of six years, 
the state senator and one state representative, who shall be designated by 
the judge of the district court.) The members shall serve without pay. The 
board shall advise with boards of county commissioners in the direction, 
eontrol, care, management, appraisal, lease, sale, exchange and disposition 
of all lands, when so requested by said board of county commissioners. 

History: En. Sec. 3, Ch. 67, L. 1933. Collateral References 
Counties€—62, 65, 106. 
20 C.J.8. Counties §§ 101, 106, 169. 

16-1504. (4573.4) Meetings—quorum—record of minutes—rules and 
regulations—county clerk to be clerk of board. The board shall hold regu- 
lar meetings on the first Wednesday following the first Monday of each 
month, and may hold meetings whenever deemed necessary upon call of the 
chairman, or a majority of the members. Three members of the board shall 
constitute a quorum for the transaction of business. The board shall, from 
its membership, select a chairman. It shall be the duty of the board to keep 
a record of the minutes of all meetings thereof in a suitable book provided 
by the board of county commissioners for that purpose, and to preserve all 
important documents, maps, plats and papers. The board may adopt what- 
ever rules and regulations it deems proper for the conduct of its meetings. 
The county clerk shall be the clerk of said board, and as such shall keep 
the minutes of all meetings thereof and be custodian of all its records. 

History: En. Sec. 4, Ch. 67, L. 1933. Collateral References 


Counties€=88. 
20 C.J.S. Counties § 139. 


16-1505. (4573.5) Policy of state declared. It is hereby declared to be 
the policy of the state of Montana: To promote the conservation of the 
natural resources of the state; to provide for the conservation, protection 
and development of forage plants, and for the beneficial utilization thereof 
for grazing by livestock under such regulations as may be considered 
necessary ; to put into crop production only such lands as are properly fitted 
therefor; to encourage the storage and conservation of water for livestock 
and irrigation; to place the farming and livestock industries upon a perma- 
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nent and solid foundation; to extend preference in sales and leases of lands 
to resident farmers, stockmen and taxpayers; to gradually restore to private 
ownership the immense areas of lands, which have passed into county 
ownership because of tax delinquencies. 

History: En. Sec. 5, Ch. 67, L. 1933. 


16-1506. (4573.6) Examination, classification and appraisal of land may 
be recommended by board. The board may recommend the examination, 
classification and appraisal of such lands as in its opinion have not previous- 
ly been properly examined, classified and appraised. 

History: En. Sec. 6, Ch. 67, L. 1933. 


16-1507. (4573.7) Co-operation in establishing grazing districts. The 
board may co-operate with boards of county commissioners in establishing 
grazing districts or entering into agreements with other landowners for the 
establishment of grazing districts, whereby county lands may be leased 
either on a per head or per acre basis. 

History: En. Sec. 7, Ch. 67, L. 1933. 


16-1508. (4573.8) Advisory capacity of board concerning leases. The 
board may act in an advisory capacity in fixing the fees, terms and condi- 
tions of grazing and agricultural leases. 

History: En. Sec. 8, Ch. 67, L. 1933. 


16-1509. (4573.9) Assistance in exchange of lands. The board may 
be called upon by boards of county commissioners to assist in making ex- 
changes of lands with other owners. 


History: En. Sec. 9, Ch. 67, L. 1933. Collateral References 
Counties@-110. 
20 C.J.S. Counties § 172. 


16-1510. Prior dispositions of property validated. All sales or dis- 
positions heretofore made or attempted to be made by any county of any 
property in which such county had or claimed any right, title or interest 
are hereby validated and confirmed, and all instruments of transfer or 
conveyance heretofore made or executed by any county are hereby vali- 
dated and confirmed, and all such sales, dispositions and instruments are 
hereby declared to have vested in the grantee or purchaser, as of the 
date thereof, such right, title, estate and interest as is purported to be 
transferred by such county in and to the property described or covered. 

History: En. Sec. 1, Ch. 111, L. 1961. 


16-1511. Dispositions of property prior to 1967 validated. All sales or 
dispositions heretofore made or attempted to be made by any county of any 
property in which such county had or claimed any right, title or interest 
are hereby validated and confirmed, and all instruments of transfer or 
conveyance heretofore made or executed by any county are hereby validated 
and confirmed, and all such sales, dispositions and instruments are hereby 
declared to have vested in the grantee or purchaser, as of the date thereof, 
all right, title, estate and interest of such ip: in and to the property 
described or covered. — 

History: En. Sec. 1, Ch. 247, L. 1967. 
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CHAPTER 16 


RURAL IMPROVEMENT DISTRICTS 


Section 16-1601(1). Rural improvement districts—creation and objects. 
16-1601(2). Rural improvement districts—creation and objects. 


16-1602. 
16-1602.1. 
16-1602.2. 
16-1603. 
16-1604. 
16-1605. 
16-1605.1. 
16-1605.2. 


16-1605.3. 
16-1605.4. 
16-1606. 
16-1607. 


16-1608. 
16-1609. 
16-1610. 
16-1611. 
16-1612. 
16-1613. 
16-1614. 
16-1615. 
16-1616. 
16-1617. 
16-1618. 
16-1619. 


16-1620. 


16-1621. 
16-1622. 
16-1623. 
16-1624. 
16-1625. 
16-1626. 
16-1627. 
16-1628. 
16-1629. 


16-1630. 
16-1631. 
16-1632. 
16-1633. 
16-1634. 
16-1635. 
16-1636. 
16-1637. 
16-1638. 


16-1601(1). 


Resolution of intention—publication, mailing and notice. 

Repealed. 

Repealed. 

Extension of district by county commissioners, when. 

Protests against creation or extension of district—hearing. 

Jurisdiction attaches, when—resolution creating district. 

Areas includable in district. 

Trustees to administer district including areas in more than one 
county. 

Terms of office of trustees—filling vacancies. 

Powers of board of trustees. 

Sufficiency of subsequent resolutions, etc. 

Notice inviting proposals—publication and posting—opening bids— 
readvertisement—contract for purchase. 

Reletting or completion of contract on delinquency of contractor. 

Bond of contractor or contracting owners. 

Notice of defects or irregularities—objections. 

Assessment of property—apportionment of costs—railroads. 

Federal property omitted from assessment. 

Tax levy—resolution—term of years. 

Notice of resolution—contents—objections. 

Damages to be added to cost, when—additional assessments. 

Incidental expenses as costs of improvement—duty of county clerk. 

Special assessments, ete., a lien on property. 

Effect of misnomer or mistake. 

Maintenance of improvements—resolution—change in maintenance 
districts. 

Form and terms of district warrants and bonds—payment of con- 
tracts. 

Repealed. 

County treasurer to collect assessments. 

Correction of erroneous or invalid assessment. 

Payment of tax under protest—action to recover. 

Mistake not to vitiate liens. 

Definition of terms. 

Jurisdiction of board preserved on adjournment—notice of hearing. 

County clerk to post notices—effeet of error. 

Maintenance of lighting systems in rural improvement districts— 
eontract for furnishing light—apportionment of costs—maintenance 
fund—lien of assessment. 

Power to change boundaries—application of act. 

Transfer of management and control of district to city or town. 

Authority of city or town to levy tax. 

Rural special improvement district revolving fund. 

Moneys for fund—tax levy. 

Use of revolving fund—loans. 

Loan—lien—repayment. 

Excess moneys in revolving fund—transfer to general fund. 

Cancellation of record of extinguished liability accounts. 


(4574) Rural improvement districts—creation and objects. 


Whenever the public interest or convenience may require, and upon the 
petition of sixty per centum (60%) of the freeholders affected thereby, 
the board of county commissioners is hereby authorized and empowered 
to order and create special improvement districts in thickly populated 
localities outside of the limits of incorporated towns and cities for the 
purpose of building, constructing and maintaining devices intended to 
protect the safety of the public from open ditches carrying irrigation or 
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other water, sanitary and storm sewers, light systems, waterworks plants, 
water systems, sidewalks and such other special improvements as may 


be petitioned for. 


History: En. Ch. 123, L. 1915; super- 
seded by Ch. 156, L. 1917; amd. Ch. 67, 
L. 1919; superseded by Sec. 1, Ch. 147, 
L. 1921; re-en. Sec. 4574, R. C. M. 1921; 
amd. Sec. 1, Ch. 133, L. 1929; amd. Sec. 
1, Ch. 30, L. 1961. 


Compiler’s Note 


This section was amended twice in 1961, 
once by Ch. 30, approved February 15, 
and once by Ch. 134, approved March 2. 
Neither chapter mentioned nor contained 
the changes made by the other, and 
neither contained an effective date clause. 
The amendments do not appear to con- 
flict and, if they are not in conflict, both 
would be effective, except that there may 
be no authority for acquisition by pur- 


chase of devices intended to protect the 
safety of the public from open ditches 
carrying irrigation or other water. The 
section, as amended by Ch. 30, Laws 1961, 
is set out above; the section, as amended 
by Ch. 134, Laws 1961, is set out as sec- 
tion 16-1601(2), below. 


References 


Swords v. Simineo, 68 M 164, 170, 216 
P 806. 


Collateral References 

Counties€=22. 

20 C.J.S. Counties § 50. 

48 Am. Jur. 663, Special or Loeal As- 
sessments, § 114 et seq. 


DECISIONS UNDER FORMER LAW 


County Liable if District Warrants Paid 
out of Order of Registration, Same as City 


Where defendant county created rural 
improvement district under Ch. 123, Laws 
of 1915, it assumed the same duties as a 
city regarding payment of registered war- 
rants of the district in their order and 
where county treasurer paid district war- 


rants which had been registered subject 
to those of plaintiff who did not discover 
the facts until the fund on which her 
warrants were drawn had been exhausted, 
the county was generally liable. Witter v. 
Phillips County, 111 M 352, 356, 109 P 2d 
56. 


16-1601(2). (4574) Rural improvement districts—creation and objects. 


Whenever the public interest or convenience may require, and upon the 
petition of sixty per centum (60%) of the freeholders affected thereby, the 
board of county commissioners is hereby authorized and empowered to 
order and create special improvement districts in thickly populated locali- 
ties outside of the limits of incorporated towns and cities for the purpose 
of building, constructing, or acquiring by purchase, and maintaining san- 
itary and storm sewers, light systems, waterworks plants, water systems, 
sidewalks and such other special improvements as may be petitioned for. 


History: En. Sec. 123, L. 1915; super- 
seded by Ch. 156, L. 1917; amd. Ch. 67, 
L. 1919; superseded by Sec. 1, Ch. 147, L. 
1921; re-en. Sec. 4574, R. C. M. 1921; amd. 
Sec. 1, Ch. 133, L. 1929; amd. Sec. 1, Ch. 
134, L. 1961. 


Compiler’s Note 
This section was amended twice in 1961, 


once by Ch. 30, approved February 15, 
and once by Ch. 134, approved March 2. 


Neither chapter mentioned nor contained 


neither contained an effective date clause. 
The amendments do not appear to con- 
flict and, if they are not in conflict, both 
would be effective, except that there may 
be no authority for acquisition by pur- 
chase of devices intended to protect the 
safety of the public from open ditches 
carrying irrigation or other water. The 
section, as amended by Ch. 134, Laws 
1961, is set out above; the section, as 
amended by Ch. 30, Laws 1961, is set 
out as section 16-1601(1), above. 


the changes made by the other, and 


16-1602. (4575) Resolution of intention—publication, mailing and no- 
tice. Before creating any special improvement district for the purpose 
of making any of the improvements, acquiring any private property for 
any purpose authorized by this act, the board of county commissioners 
shall pass a resolution of intention so to do, which resolution shall des- 
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ignate the number of such district, describe the boundaries thereof, and 
state therein the general character of the improvements which are to be 
made, designate the name of the engineer who is to have charge of the 
work, and an approximate estimate of the cost thereof. Upon having 
passed such a resolution the board of county commissioners must give 
notice of the passage of such resolution of intention, which notice must 
be published for ten consecutive days in a daily newspaper or in two 
issues of a weekly newspaper published nearest to the place where such 
improvement district is to be created, and shall also cause to be posted 
within the boundaries of such special improvement district, a copy of 
such notice in three public places, and a copy of such notice shall be 
mailed to every person, firm or corporation, or the agent of such person, 
firm or corporation owning property within the proposed district, at his 
last known place of residence upon the same day such notice is first 
published or posted. 


Such notice must describe the general character of the improvement, 
or improvements, so proposed to be made, or acquired by purchase, state 
the estimated cost thereof, and designate the time when, and the place 
where, the board of county commissioners will hear and pass upon all 
protests that may be made against the making or maintenance of such 
improvements, or the creation of such district, and the said notice shall 
refer to the resolution on file in the office of the county clerk for the 
description of the boundaries. If the proposal is for the purchase of an 
existing improvement, the notice shall state the exact purchase price 
of such existing improvement. 


History: En. Sec. 123, L. 1915; super- 
seded by Ch. 156, L. 1917; amd. Ch. 67, 
L. 1919; superseded by Sec. 2, Ch. 147, 
L. 1921; re-en. Sec. 4575, R. C. M. 1921; 
amd. Sec. 2, Ch. 134, L. 1961. 


References 


Swords v. Simineo, 68 M 164, 216 P 
806; Swords v. Nutt, 11 F 2d 936. 


Collateral References 

CountiesC49. 

20 C.J.S. Counties § 87. 

48 Am. Jur. 671, Special or Local As- 
sessments, § 122 et seq. 


DECISIONS UNDER FORMER LAW 


Failure To Give. Notice 


Failure to give the notice required by 
Laws 1917, Ch. 156, as amended by Laws 
1919, Ch. 67, in the attempted creation of 
a rural improvement district deprived the 
county of jurisdiction to proceed and a 
property owner, in his action to enjoin the 
collection of the tax against his property 


to pay for the improvement, was not 
estopped to deny the validity of the as- 
sessment by his omission to object to the 
creation of the district prior to its com- 
pletion. Billings Bench Water Assn. v. 
Yellowstone County, 70 M 401, 225 P_ 996, 
distinguished in 131 M 390, 393, 310 P 2d 
1058. 


16-1602.1, 16-1602.2 Repealed—Chapter 57, Laws of 1953. 


Repeal 


These sections faded 2, 3, Ch. 44, L. 
1951), relating to the recording by city, 
town, or county clerks of notice of pro- 


16-1603. 


ceedings for the installation of special 
improvements, were repealed by Sec. 1, 
Ch. 57, Laws 1953. 


(4576) Extension of district by county commissioners, when. 


Whenever a contemplated work, or improvement, in the opinion of the 
board of county commissioners, is of more than local or ordinary public 
benefit, or whenever according to the estimates furnished by the county 
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surveyor or an engineer approved by the board of county commissioners 
and designated in the petition, the total estimated cost and expenses there- 
of would exceed one-half of the total assessed value of the lots and lands 
assessed, if assessed upon the lots and lands fronting upon such proposed 
work or improvement according to the valuation fixed by the last assess- 
ment roll, whereon it was assessed for taxes, the board of county commis- 
sioners may make the expense of such work chargeable upon the extended 
district, and which may include other lots and lands not fronting on the 
improvement, and which the said board of county commissioners shall in its 
resolution of intention declare to be the district benefited by said work or 
improvements, and to be assessed to pay the cost and expense thereof. 


History: En. Ch. 123, L. 1915; super- References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Swords v. Simi 68 M 164. 216 P 806 
1919; superseded by Sec. 3, Ch. 147, L. AEE Baa ee PO 08 yee Sa 
1921; re-en. Sec. 4576, R. C. M. 1921. Collateral References 
Counties€192. 


20 C.J.S. Counties §§ 281, 283. 


16-1604. (4577) Protests against creation or extension of district— 
hearing. At any time within fifteen days after the date of the first publi- 
cation of the notice of the passage of the resolution of intention, any owner 
of property liable to be assessed for said work may make written protest 
against the proposed work or against the extending or creation of the dis- 
trict to be assessed, or both. Such protest must be in writing and be de- 
livered to the county clerk, who shall endorse thereon the date of its re- 
ceipt by him. At the next regular meeting of the board of county commis- 
sioners, after the expiration of the time within which said protest may be so 
made, the board of county commissioners shall proceed to hear and pass 
upon all protests so made, and its decision shall be final and conclusive; 
provided, however, that when the protest is against the proposed work and 
the cost thereof is to be assessed upon the property fronting thereon, and 
the board of county commissioners finds that such protest is made by the 
owners of more than fifty per cent of the area fronting on the proposed 
work, or when the protest is against the proposed work and the cost there- 
of is to be assessed upon the property within the extended district, and the 
board of county commissioners finds that such protest is made by the own- 
ers of more than one-half of the area of the property to be assessed for 
such improvements, no further proceedings shall be taken for a period of 
six months from the date when said protest was received by the said 
county clerk, except in case the improvements are the construction of sani- 
tary sewers, when the said protests may be overruled by a unanimous vote 
of the board of county commissioners. In determining whether or not suf- 
ficient protests have been filed in the proposed district to prevent fur- 
ther proceedings therein, property owned by the county shall be consid- 
ered the same as other property in the district. The board of county com- 
missioners may adjourn said hearing from time to time. 


History: En. Ch. 123, L. 1915; super- Installation of Water Mains 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Where city agrees to provide water for 
1919; superseded by Sec. 4, Ch. 147, L. 4 special improvement district the city 
1921; re-en. Sec. 4577, R. C. M. 1921. does not have the duty or the obligation 


to install at its own expense the water 
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mains necessary.. Crawford v. City of P 806; Billings Bench Water Assn. v. 
Billings, 130 M 158, 297 P 2d 292, 295. Yellowstone County, 70 M 401, 225 P 996. 
References Collateral References 


Swords v. Simineo, 68 M 164, 170, 216 Counties€—196 (1), (2). 
20 C.J.S. Counties § 286. 


16-1605. (4578) Jurisdiction attaches, when—resolution creating dis- 
trict. When no protests have been delivered to the county clerk within 
fifteen days after the date of the first publication of the notice of the pass- 
ing of the resolution of intention, or when a protest shall have been found 
by said board of county commissioners to be insufficient, or shall have been 
overruled, or when a protest against the extending of the proposed district 
shall have been heard and denied, immediately thereupon the board of 
county commissioners shall be deemed to have acquired jurisdiction to order 
improvements, but before ordering any of the said proposed improvements, 
the board of county commissioners shall pass a resolution creating the said 
special improvement district in accordance with the resolution of intention 
theretofore introduced and passed by the board of county commissioners. 


History: En. Ch. 123, L. 1915; super- P 806; Billings Bench Water Assn. v. 
seded by Ch. 156, IL. 1917; amd. Ch. 67, L. Yellowstone County, 70 M 401, 225 P 996. 
1919; superseded by Sec. 5, Ch. 147, L. 


1921; re-en. Sec. 4578, BR. ©. M. 1921. Collateral References 
Counties¢—54. 
References 20 C.J.S. Counties § 94. 


Swords v. Simineo, 68 M 164, 170, 216 


16-1605.1. Areas includable in district. A rural improvement district, 
aS authorized by sections 16-1601(1) and 16-1601(2), may include a part 
or all of any county or may include areas in more than one (1) county. 

History: En. Sec. 1, Ch. 62, L. 1963. 


16-1605.2. Trustees to administer district including areas in more than 
one county. If a rural improvement district includes areas in more than 
one (1) county, the board of county commissioners of each county in 
which any portion of the district is situated shall, upon the creation of 
such district, and at a joint session, appoint a board of three (3) trustees to 
administer the affairs of the district. 

History: En. Sec. 2, Ch. 62, L. 1963. 


16-1605.3. Terms of office of trustees—fillinge vacancies. The trustees 
so appointed upon the creation of such district shall serve staggered terms 
of one (1), two (2), and three (3) years. At least one (1) trustee shall be 
appointed from each county within the district. The trustees so appointed 
shall hold office for the term of their respective appointment or until their 
successor is appointed and qualified. At the end of the respective terms 
of said trustees, the then board of county commissioners shall appoint a 
new trustee for a three (3) year term, and in case of a vacancy by death, 
resignation, removal from the district or otherwise a trustee shall be ap- 
pointed by the board of county commissioners to fill such vacancy. 

History: En. Sec. 3, Ch. 62, L. 1963. 


16-1605.4. Powers of board of trustees. The board of trustees of a 
rural improvement district shall have all the powers and duties with re- — 
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spect to such ‘district as the ‘board of county commissioners has with 
respect to a district including the area of only one (1) county. 
History: En. Sec. 4, Ch. 62, L. 1963. 


16-1606. (4579) Sufficiency of subsequent resolutions, etc. In all reso- 
lutions, notices, orders and determinations subsequent to the resolution of 
intention and notice of improvements it shall be sufficient to briefly describe 
the work or the assessment district, or both, and to refer to the resolution 
of intention for further particulars. 


History: En. Ch. 123, L. 1915; super- lL. 1919; superseded by Sec. 6, Ch. 147, L. 
seded by Ch. 156, L. 1917; amd. Ch. 67, 1921; re-en. Sec. 4579, R. C. M. 1921. 


16-1607. (4580) Notice inviting proposals—publication and posting— 
opening bids—readvertisement—contract for purchase. (1) A notice invit- 
ing proposals and referring to specifications on file with the engineer se- 
lected as hereinbefore provided shall be published at least twice in a daily, 
semiweekly or weekly newspaper published and circulated nearest to the 
boundaries of the said proposed improvement district, and which paper 
shall be designated by the board of county commissioners for that purpose, 
and a copy of said notice shall be posted in at least three public places 
within the boundaries of the proposed district. 

(2) The board of county commissioners may call for bids for pro- 
posals for several kinds or types of materials for any of the improvements 
proposed, reserving the right to select the kind of type or materials to be 
used in making any or all of said improvements after the bids or proposals 
therefor shall have been opened, examined and declared. 

(3) The time fixed for the opening of the bids shall not be less than fif- 
teen days from the time of the final publication of said notice. All pro- 
posals or bids offered shall be accompanied by a check payable to the board 
of county commissioners, certified by a responsible bank, for an amount 
which shall not be less than ten per cent of the aggregate of said proposal. 
Such proposals or bids shall be delivered to the county clerk, and the 
board of county commissioners shall, in open session, publicly open and 
examine and declare the same; provided, however, that no proposal or bid 
shall be considered unless accompanied by said check. 

(4) The board of county commissioners may reject any and all propo- 
sals or bids should it deem this for the public good, and also the bid of any 
party who has been delinquent or unfaithful in any former contract with 
the board of county commissioners, and shall reject all proposals, other 
than the lowest regular proposal or bid of any responsible bidder, and 
may award the contract for such work or improvement, to the lowest re- 
sponsible bidder at the prices named in his bid. 

(5) If the bids are rejected or no bids are received the board of county 
commissioners may within six months thereafter readvertise for proposals 
or bids for the performance of the work as in the first instance, without 
further proceedings, and thereafter proceed in the manner in this section 
provided, and shall thereupon return to the proper parties the checks 
accompanying the bids so rejected, but the check accompanying said 
accepted proposal or bid shall be held by the county clerk until the con- 
tract for doing said work as hereinafter provided has been entered into, 


555 


16-1608 veer sns COUNTIES 


either by the said lowest bidder, or by the owners of over fifty per cent 
of frontage, whereupon said certified check shall be returned to said bid- 
der, but if said bidder fails, neglects or refuses to enter into the contract 
to perform said work and improvements as hereinafter provided, then the 
certified check accompanying his bid, in the amount herein mentioned, 
shall be declared to be forfeited to the said board of county commissioners, 
and shall be collected by it, and paid into the general fund of the county. 


(6) If the proposed improvement consists of the purchase of an 
existing improvement, the board of county commissioners may, in their 
discretion, after the creation of the said special improvement district, 
and after ordering the proposed improvement, enter into a contract for 
the purchase of said improvement, upon such terms as they deem just, 
without advertising for bids, or proposals, provided, however, that the 
total purchase price shall not exceed the amount set forth in the notice 
required by section 16-1602. 


History: En. Ch. 123, L. 1915; super- Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, Counties€115-118, 120. 
L. 1919; superseded by Sec. 7, Ch. 147, 20 C.J.S. Counties §§ 183-186, 189. 
L. 1921; re-en. Sec. 4580, R. C. M. 1921; 43 Am. Jur. 750, Public Works and Con- 
amd. Sec. 3, Ch. 134, L. 1961. tracts, §10 ‘et seq. 


16-1608. (4581) Reletting or completion of contract on delinquency of 
contractor. If the contractor who may have taken any contract does not 
complete same within the time limited in the contract, or within such fur- 
ther time as may be given him, the engineer selected as hereinbefore pro- 
vided shall report such delinquency to the board of county commissioners, 
which may relet the unfinished portion of said work, after pursuing the for- 
malities prescribed herein for the letting of the whole in the first instance, 
or the board of county commissioners shall have the right, in its option, to 
complete the contract and deduct any cost in excess of the contract price 
thereof from any money, bonds or warrants, due such contractor, and in 
the event there is no money, bonds or warrants due such contractor from 
which to deduct such cost, then and in such event the board of county com- 
missioners shall have the right to sue such contractor and recover from 
him such costs. 


History: En. Ch. 123, L. 1915; super- . Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Counties@130. 
1919; superseded by Sec. 8, Ch. 147, L. 20 C.J.S. Counties § 203. 


1921; re-en. Sec. 4581, R. C. M. 1921. 


16-1609. (4582) Bond of contractor or contracting owners. All con- 
tractors and contracting owners included shall at the time of executing any 
contract for any work, execute a bond to the satisfaction and approval of 
the board of county commissioners, with two or more sureties, payable to 
said county in a sum not less than twenty-five per cent of the amount of the 
contract, conditioned for the faithful performance of the contracts, indemni- 
fying the county from any detriment, damage or loss growing out of said 
work, and the sureties shall justify. before any person competent to adminis- 
ter an oath in double the amount mentioned in said bond, over and above all 
statutory exemptions; provided, however, that nothing herein contained 
shall be considered as to prevent or prohibit the board of county com- 
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missioners from requiring or accepting in any case a bond furnished by a 
surety company authorized to transact business in the state of Montana. 


History: En. Ch. 123, L. 1915; super- Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Counties¢-123... - 
1919; superseded by Sec. 9, Ch. 147, L. 20 C.J.S. Countias § 201 


1921; re-en. Sec. 4582, R. C. M. 1921, 


16-1610. (4583) Notice of defects or irregularities—objections. At 
any time within sixty days from the date of the awarding of a contract, any 
owner or other person having any interest in any lot, tract or plot of land 
lable to assessment, who claims that any of the previous acts or proceed- 
ings relating to said improvements are irregular, defective, erroneous or 
faulty, or that his property will be damaged by the making of any of 
the improvements in the manner contemplated, may file with the county 
clerk a written notice specifying in what respect said acts or proceedings 
are irregular, defective, erroneous or faulty, or in what manner and to what 
extent his property will be damaged by the making of said improvements. 
Said notice shall state that it is made in pursuance of this section. All ob- 
jections in any act or proceeding or in relation to the making of said im- 
provements must be made in writing and in the manner and at the time 
aforesaid, and all claims for damages therefor shall be waived by such 
property owner, in case no written objection is filed by him; provided, that 
notice of the passage of the resolution of intention has been actually 
published and the notice of improvements posted as provided in this act. 


hee En. Ch. 123, L. 1915; super- Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Counties@=209, 210. 212 
1919; superseded by Sec. 10, Ch. 147, L. 20 CTS. Counties § 322. 


1921; re-en. Sec. 4583, R. C. M. 1921. 


16-1611. (4584) Assessment of property—apportionment of costs—rail- 
roads. (1) To defray the cost of making any of the improvements pro- 
vided for in this act, the board of county commissioners shall adopt the fol- 
lowing method of assessment: The board of county commissioners shall as- 
sess the entire cost of such improvements against the entire district and 
each lot or parcel of land assessed in such district to be assessed with that 
part of the whole cost which its area bears to the area of the entire district, 
exclusive of streets, avenues, alleys and. public places; or where said rural 
improvement district is located more than five (5) miles from the boundary 
of an incorporated city or town, said assessment may, at the option of the 
board of county commissioners, be based upon the assessed value of the 
lots or pieces of land within said district; provided, however, that the 
board of county commissioners in its discretion shall have the power to pay 
the whole or any part of the cost of any street, avenue or alley intersection 
out of any funds in its hands available for that purpose, or to include the 
whole or any part of such costs within the amount of the assessment to be 
paid by the property in the district. In order to apportion the cost of any 
of the improvements herein provided for, between the corner lots and in- 
side lots of any block, the board of county commissioners may in the resolu- 
tion creating any improvement district provide that whenever any of the im- 
provements herein provided for shall be along any side street or abutting 
upon the side of any ‘corner lot or block, that the amount of the assessment 
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against the property in said district. to defray the cost of such improve- 
ments shall be so assessed that each square foot of the land embraced with- 
in any such corner lot shall bear double the amount of the cost of such 
improvement that a square foot of any inside lot shall bear. 


(2) Whenever any portion of the surface of a street is kept or used 
by any person, firm or corporation for railroad or for street railway pur- 
poses, the cost and expense of making such improvements between the rails 
and for one foot on each side thereof shall be paid by the person, firm or 
corporation owning such railroad, and where double tracks of railroads are 
laid, such person, firm or corporation shall pay the costs of making such 
improvement or improvements between such tracks and between all 
switches and spurs. 


History: En. Ch. 123, L. 1915; super- 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 
1919; superseded by Sec. 11, Ch. 147, L. 
1921; re-en. Sec. 4584, R. C. M. 1921; amd. 
Sec. 2, Ch. 133, L. 1929; amd. Sec. 1, Ch. 


806; Billings Bench Water Assn. v. Yel- 
lowstone County, 70 M 401, 225 P 996; 
Crawford v. City of Billings, 130 M 158, 
297 P 24 292, 298. 


Collateral References 


131, L. 1935; amd. Sec. 1, Ch. 53, L. 1939; 
amd. Sec. 1, Ch. 136, L. 1941. Counties¢193. 


20 C.J.S. Counties § 284. 


References 48 Am. Jur. 578, Special or Local As- 
Swords v. Simineo, 68 M 164, 170, 216 P sessments, §18 et seq. 
16-1612. (4585) Federal property omitted from assessment. Whenever 


any lot, piece or parcel of land belonging to the United States or mandatory 
of the government shall front upon the proposed work or improvement, or 
to be included within the district declared by the board of county com- 
missioners in its resolution of intention to be a district to be assessed to pay 
the cost and expenses thereof, the said board of county commissioners 
shall in the resolution of intention declare that said lots, pieces or parcels of 
land or any of them shall be omitted from the assessment thereto to be 
made to cover the cost and expenses of said work or improvement and the 
eost of said work or improvement in front of said lots, pieces or parcels of 


land shall be paid by the county from its general fund. 


History: En. Ch. 123, L. 1915; super- 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 
1919; superseded by Sec. 12, Ch. 147, L. 
1921; re-en. Sec. 4585, R. C. M. 1921. 


References 
Swords v. Nutt, 11 F 2d 936. 


DECISIONS UNDER FORMER LAW 


Exemption from Assessment 

An irrigation company engaged in the 
reclamation of arid lands under the Carey 
Act is not a mandatory of the federal 
government within Laws 1917, ch. 156, and 
therefore not exempt from assessments for 
special improvements. MBillings Bench 
Water Assn. v. Yellowstone County, 70 M 
401, 225 P 996. 


Recovery of Assessment Paid under 
Protest 


In an action by the receiver of a na- 


16-1613. 


tional bank to recover an assessment paid 
under protest for improvements in a rural 
improvement district under Laws 1917, ch. 
156 on the ground that the bank was a 
“mandatory” of the government and there- 
fore exempt, complaint was insufficient for 
failure to allege that the property was ex- 
cluded from liability in the resolution of 
intention to create the district or that 
plaintiff acquired the property prior to 
the time it was passed by the board of 
county commissioners. Swords v. Simineo, 
68 M 164, 170, 216 P 806. 


(4586) Tax levy—resolution—term of years. To defray the 


cost of making improvements in any special improvement district, the 
board of county commissioners shall, by resolution, levy and assess a 
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tax upon all property in the district created for such purpose, by using 
for a basis for such assessment the method provided for by this act. 
Such resolution shall contain a description of each lot or parcel of land, 
with the name of the owner, if known, and the amount of each partial 
payment, when made, and the day when the same shall become delinquent. 
The payment of the assessment to defray the cost of constructing any 
improvements in special improvement districts may be spread over a term 
of not to exceed thirty (80) years, payment to be made in equal annual 
installments. If federal loans are available, payments may be spread over 
a term of not to exceed forty (40) years. 


History: En. Ch. 123, L. 1915; super- References 
seded by Ch. 156, L. 1917; amd. Ch. 67, Swords v. Simineo, 68 M 164, 170, 216 P 
L. 1919; superseded by Sec. 13, Ch. 147, 806; Billings Bench Water Assn. v. Yel- 
L. 1921; re-en. Sec. 4586, R. C. M. 1921; lowstone County, 70 M 401, 225 P 996. 
amd. Sec. 1, Ch. 140, L. 1947; amd. Sec. 1, 
Ch. 40, L. 1965. Collateral References 


Counties@192-194. 
20 C.J.S. Counties §§ 281, 284, 285. 


16-1614. (4587) Notice of resolution—contents—objections. Such res- 
olution, signed by the chairman of the board of county commissioners, 
shall be kept on file in the office of the county clerk, and a notice signed by 
the county clerk, stating that the resolution levying a special assessment to 
defray the cost of making such improvements is on file in the office of the 
county clerk, subject to inspection, shall be published at least one publica- 
tion in a newspaper published nearest to where the special improvement is 
to be made. Such notice shall state the time and place in which objections 
to the final adoption of such resolution will be heard by the board of 
county commissioners, and the time for such hearing shall be not less than 
five days after the publication of such notice. At the time so fixed, the 
board of county commissioners shall meet and hear all such objections, and 
for that purpose may adjourn from day to day and may by resolution 
modify such assessment in whole or in part. A copy of such resolution, cer- 
tified by the county clerk, must be delivered to the county treasurer 
two days after its passage. 


History: En. Ch. 123, L. 1915; super- Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Counties¢—54. 
1919; superseded by Sec. 14, Ch. 147, L. 20 C.J.S. Counties § 92. 
1921; re-en. Sec. 4587, R. C. M. 1921. 


16-1615. (4588) Damages to be added to cost, when —additional assess- 
ments. Whenever the owner or anyone interested in any property, situate 
in the special improvement district, after having filed with the county clerk 
a written notice, claiming that his property had been damaged, shall be 
awarded or recover any amount on account of damages sustained to said 
property by the reason of the construction of any improvement in said 
special improvement district, before the resolution levying the assessment 
to defray the cost of making such improvements in said district has been 
passed and adopted by the board of county commissioners, the amount so 
ordered as recovered shall be added to and constitute a part of making 
such improvements, but if the resolution levying the assessment to defray 
the cost and expenses of making said improvements has been passed and 
adopted by the board of county commissioners, it shall pass and adopt a 
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supplemental resolution levying an additional-assessment:against the prop- 
erty in said district for the purpose of paying the amount so awarded of 
eovering the said supplemental resolution, and shall be made in the same 
manner and prepared and certified the same as the original resolution 
levying the assessment :to defray the cost of making such improvements. 


History: En. Ch. 123, L. 1915; super- 806;° Billings Bench Water Assn. v. Yel- 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. lowstone County, 70 M 401, 225 P 996. 
1919; superseded by Sec. 15, Ch. 147, L. o 


1921; re-en. Sec. 4588, R. C. M. 1921. Collateral References 
i Counties 192. 
References 20,C.J.S. Counties §§ 281, 284. 


Swords v. Simineo, 68 M 164, 170, 216 P 


_ 16-1616. (4589) Incidental expenses as costs of improvement—duty of 
county clerk. The cost and expense connected with and incidental to the 
formation of any special improvement district, including the cost of prepa- 
ration of plans, specifications, maps, plats, engineering, superintendence and 
inspection, and preparation of assessment rolls, shall be considered a part 
of the cost and expenses of making the improvements within such special 
improvement districts, and it shall be the duty of the engineer selected as 
hereinbefore provided to keep an account of all costs and expenses in- 
curred in his office in connection with every special improvement district, 
and certify the same to the county clerk, whose duty it shall be to prepare 
all necessary schedules and resolution levying the taxes and assessments 
in such special improvement district. 


History: En. Ch. 123, L. 1915; super- 1919; superseded by Sec. 16, Ch. 147, L. 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 1921; re-en. Sec. 4589, R. C. M. 1921. 


16-1617. (4590) Special assessments, etc., a lien on property. Any 
special assessment made and levied to defray the cost and expenses of any 
of the work enumerated in this act, together with any percentages imposed 
for delinquency and for cost of collection, shall constitute a lien upon and 
against the property upon which such assessment is made and levied, and 
from and after the date of the passage of the resolution levying such 
assessment, which hen can only be extinguished by payment of such as- 
sessment, with all penalties, costs and interest. 


History: En. Ch. 123, L. 1915; super- Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 48 Am. Jur. 724. 8 ial or Local, Ae 
1919; superseded by Sec. 17, Ch. 147,.L. gaasments § 194 ee eared cree: 
1921; re-en. Sec. 4590, R. C. M. 1921. : 


16-1618. (4591) Effect of misnomer or mistake. When under any of 
the provisions of this act special taxes and assessments are assessed against 
any lot or parcel of land as the property of a particular person, no misno- 
mer of the owner or supposed owner, or other mistake, relating to the 
ownership thereof, shall affect such assessment or render it void or void- 
able. 


History: En. Ch. 123, L. 1915; super- 1919; superseded by Sec. 18, Ch. 147, L. 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 1921; re-en. Sec. 4591, R. C. M. 1921. 


16-1619. (4592) Maintenance of improvements—resolution—change in 
maintenance districts. (1) Whenever any sanitary or storm sewers, lights 
or light systems, waterworks plants, water systems, or sidewalks, or any 
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other special improvements petitioned for, or created by the state or federal 
government, have been made, built, constructed, erected or accomplished 
as in this act provided, it is hereby made the duty of the board of county 
commissioners, under whose jurisdiction the district was created or super- 
vised or directed, adequately and suitably to maintain and preserve said 
improvements and fully to keep the same in proper repair and operation 
by contract or otherwise, in such way or manner as the board shall deem 
suitable and proper. The whole cost of maintaining, preserving and re- 
pairing of said improvements in any improvement district shall be paid by 
assessing the entire district in the method provided for by section 16-1603 
of this code. 


(2) It shall be the duty of the board to estimate as near as practicable 
the cost of maintaining, preserving or repairing the improvements in each 
district for each year beginning January first or such other time as it may 
appear necessary; and before the first Monday in September of each year 
the board shall pass and finally adopt a resolution levying and assessing 
all the property within the district within an amount equal to the whole 
cost of maintaining, preserving or repairing said improvements within the 
district, and the same shall be proportioned as provided in section 16-1603, 
supra. Said resolution levying assessments to defray the cost of maintenance, 
preservation or repairs of such improvements shall be prepared and certi- 
fied to in the manner as near as may be to a resolution levying assessments 
for making, constructing and installing the improvements in said special 
improvement districts, and the money collected therefor shall be paid into 
a fund known as Special Improvement District No...............--..---- Maintenance 
Fund, the number of which shall correspond with the number of special 
improvement district in which the improvements so maintained are situ- 
ated; and such fund shall be used to defray the expense of maintenance, 
preservation or repair of said improvements, and for no other purpose. 
Any special assessment levied and made for any of the purposes in this 
section mentioned, together with all costs and penalties, shall constitute 
a lien upon and against the property upon which said assessment is made 
and levied from and after the date of the final passage and adoption of 
the resolution levying the same, which lien can only be extinguished by 
payment of such assessment, with all penalties, costs and interest. 


The board shall have the power not more than once a year of changing, 
by resolution, the boundaries of any maintenance district. 
History: En. Ch. 123, L. 1915; super- References 
1919; superseded by Sec. 19, Ch. 147, L. 06; Billings Bench Water Assn. v. Yel- 
1921; re-en. Sec. 4592, R. C. M. 1921; amd. jowstone County, 70 M 401, 225 P 996. 
Sec. 3, Ch. 133, L. 1929; amd. Sec. 1, Ch. 
104, L. 1935. 


16-1620. (4593) Form and terms of district warrants and bonds—pay- 
ment of contracts. (1) All costs and expenses incurred in the construc- 
tion or maintenance of any improvement specified in this act, in any 
improvement district shall be paid for by special improvement district 
bonds, or warrants. Such bonds or warrants shall be drawn in substantially 
the following form: 
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DistrictiNoteccsau tae eee 
United States of America 
State of Montana 


Warrant or Dollars 
CB0nG eNO a... ) | Seemberr east sd 

Interest at the rate of....................---- per cent per annum, payable annually. 

Special Improvement District Coupon Warrant or Bonds 
2 he eee eee eee obese eee , Montana. 

Issued *by the County7or 1s. ee ere , Montana. 

hie COUNLYELRCasULeri Ol ess: sere ere ee eee County, Montana, will 
Dal Ya LO tee ener ect eect re , or*bearer, the*sum Of... 2. dollars, 
as authorized by Resolution No............. , aS passed on the ..............-------- day of 
SOE Eo Sena , 19...........----, Creating or maintaining the Special Im- 
PLOVEMEN LG OIStMICte NN Osten te e ee , for the construction (or main- 


tenance) of the improvements and work performed as authorized in said 
resolution to be done in said district, and all laws, resolutions and ordinances 
relating thereto, in payment of the contract in accordance therewith. The 
principal and interest of this warrant (or bond) are payable at the office of 
the county 1reasurerrt see ee ee ee County, Montana. 


This warrant (or bond) bears interest at the rate of .................. per cent 
per annum from the date of the registration of this warrant (or bond), 
as expressed herein, until the date called for the redemption by the county 
treasurer. The interest on this warrant (or bond) is payable annually on 
LLCAUITS URC AV at ieee ee of each year, unless paid previous thereto 
and as expressed by the interest coupons hereto attached, which bear the 
signatures of the chairman of the board of county commissioners and the 
county clerk. 


This warrant (or bond) is payable from the collection of a special tax 
or assessment which is a lien against the real estate within said improve- 
ment districts, as described in said resolution hereinbefore referred to. 


This warrant (or bond) is redeemable at the option of the county at 
any time there are funds to the credit of said special improvement district 
fund (construction and maintenance) for the redemption thereof, and in 
the manner provided for the redemption of the same. 


It is hereby certified and recited, that all things required to be done 
precedent to the issuance of this warrant (or bond) have been properly 
done, happened and been performed in the manner prescribed by the laws 
of the state of Montana and the resolution and ordinances of the county 


0) Me Ap te Sahel Be nana , Montana, relating to the issuance thereof. 
Dated i attic a wnetees eee POLO bain aye til Seeeene ome diy: Of oe ee : 
1 setae ed s COUNLY 201 ave cerns we een , Montana. 
(SEAL) 
Bye 06. Be lok eee , chairman of the board of county commis- 
sioners. 
(SEAL) 


Sesecvawglhy t DAE County Clerk 
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Registered at the office of the county treasurer Of ..............2...2..0---+ County, 
Montana nige..2287 20. get Ca yoo LES 20th, et Ey, Wi be Pa as se cs 22) 


County Treasurer 

(2) And the same shall be drawn against the special improvement 
district fund created for the district, that is, either the construction or 
maintenance fund as the case may be, and shall bear interest not to exceed 
six per cent per annum from the date of registration until called for re- 
demption or paid in full, interest to be payable annually on the first day 
of January of each year, unless the board of county commissioners pre- 
scribe another date. Such warrants (or bonds) shall bear the signatures 
of the chairman of the board of county commissioners and the county 
clerk, and shall bear the corporate seal of the county. They shall be 
registered in the office of the county clerk and the county treasurer, and, 
if interest coupons be attached thereto, they shall also be so registered, 
and shall bear the signatures of the chairman of the board of county 
commissioners and the county clerk, provided however, that said coupons 
may bear the facsimile signatures of said officers in the discretion of the 
board of county commissioners. Said bonds shall be in denominations of 
one hundred dollars ($100) or fractions, or multiples thereof; and may be 
issued in installments, and may extend over a period of not to exceed 
thirty (30) years, except that if federal loans are available for improve- 
ments, repayment may extend over a period not to exceed forty (40) 
years. 


(3) Such warrants (or bonds) shall be redeemed by the county treas- 
urer when there are funds in the special improvement district fund 
against which said warrants (or bonds) are issued available therefor; 
provided that the county treasurer shall first pay out of the proper special 
improvement district fund, annually, the interest on all outstanding war- 
rants (or bonds) on presentation of the coupons belonging thereto, and 
any funds remaining in the proper fund shall be applied to the payment 
of the principal and the redemption of the warrants (or bonds) in order of 
their registration; provided, further, that whenever there are any funds 
in any special improvement district fund, after paying the interest on 
such warrants (or bonds) drawn against said fund, the county treasurer 
shall call in for payment outstanding warrants (or bonds), which, to- 
gether with the interest thereon to the date of redemption, will equal the 
amount of said fund on that date, which date shall be fixed by the county 
treasurer, who shall give notice by publication once in a newspaper pub- 
lished in the city, or, at the option of the county treasurer, by written 
notice to the holder or holders of such warrants (or bonds), if their address 
be known, of the number of warrants (or bonds), and the date on which 
payment will be made, which date shall not be less than ten days after 
the date of publication or of service of notice, and on which date so fixed, 
interest shall cease. 

(4) The board of county commissioners shall provide for making pay- 
ments for maintenance or improvements in any rural improvement district 
by the following method: 
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The board of county commissioners shall sell bonds or warrants issued 
under the provisions hereof, in an amount sufficient to pay that part of the 
total cost and expense of making the improvement which is to be assessed 
against the property within the district, to the highest and best bidder 
therefor for cash, for not less than the face value of such bonds, or war- 
rants, and including interest thereon, and shall use the proceeds of such 
sale in making payment to the contractor, or contractors, and such pay- 
ment may be made either, from time to time, on estimates made by the 
engineer in charge of such improvements for the county, or upon the 
entire completion of the improvements and the acceptance thereof by the 
board of county commissioners. The provisions of sections 11-2313, 11- 
2314 and 11-2315, which relate to the notice of sale, publication of notice 
and manner and method of selling bonds by cities and towns, in so far as 
the same are applicable thereto and not in conflict with the provisions of 
this section, shall apply to, govern and control the form of notice of sale, 
publication of notice and manner and method of selling such bonds or 
warrants. 


History: En. Ch. 123, L. 1915; super- Ch. 260, L. 1959; amd. Sec. 2, Ch. 136, 
seded by Ch. 156, L. 1917; amd. Ch. 67, lL. 1961; amd. Sec. 2, Ch. 40, L. 1965. 
Ii. 1919; superseded by Sec. 20, Ch. 147, 
L. 1921; re-en. Sec. 4593, R. C. M. 1921; Cross-Reference 
amd. Sec. 1, Ch. 3, L. 1955; amd. Sec. 7, Investment of interest and sinking fund 
. moneys, sec. 11-2288. 


16-1621. (4594) Repealed—Chapter 136, Laws of 1961. 
Repeal was repealed by Sec. 1, Ch. 136, Laws 


This section (Sec. 21, Ch. 147, L. 1921), 1961. 
relating to contracts payable in warrants, — 


16-1622. (4595) County treasurer to collect assessments. It shall be 
the duty of the county treasurer, in accordance with the provisions of the 
Revised Codes of Montana, where any resolution of assessment, either for 
construction or maintenance, has been duly certified by the county clerk, to 
collect such assessment in the same manner and at the same time as taxes 
for general and municipal purposes are collected by him. 


History: En. Ch. 123, L. 1915; super- Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Counties@=194. 
1919; superseded by Sec. 22, Ch. 147, L. 20 C.J.8. Counties § 285. 


1921; re-en. Sec. 4595, R. C. M. 1921. 


16-1623. (4596) Correction of erroneous or invalid assessment. When- 
ever, by reason of any alleged nonconformity to any law, or by reason of 
any omission or irregularity, any special tax or assessment is either in- 
valid or its validity is questioned, the board of county commissioners may 
make all necessary orders and may take all necessary steps to correct the 
same, and to reassess and relevy the same, including the ordering of work, 
with the same force and effect as it made at the time provided by law, or 
resolution relating thereto; and may reassess and relevy the same with the 
same force and effect as an original levy; whenever any apportionment or 
assessment is made, and any property is assessed too little or too much, 
the same may be corrected and reassessed for such additional amount as 
may be proper, or the assessment may be reduced even to the extent of 
refunding the tax collected. Any special tax upon reassessment or relevy 
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shall, so far as it is practicable, be levied and collected as the same would 
have been if the first levy had been enforced; and any provision of any 
law specifying a time when, or order in which acts shall be done in a pro- 
ceeding which may result in a special:tax shall be taken to be subject to 
the qualifications of this act. Any and every rule and regulation of any 
board of county commissioners passed in substantial conformity with this 
section is hereby legalized. 


History: En. Ch. 123, L. 1915; super- 1919; superseded by Sec. 23, Ch. 147, L. 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 1921; re-en. Sec. 4596, R. C. M. 1921. ~ 


16-1624. (4597) Payment of tax under protest—action to recover. 
When any tax levied and assessed under any of the provisions of this act 
is deemed unlawful by the party whose property is thus taxed, or from 
whom such tax is demanded, such person may pay such tax or any part 
thereof deemed unlawful under protest to the county treasurer, and there- 
upon such party so paying, or his legal representative, may bring an action 
in any court of competent jurisdiction against the officer to whom such tax 
was paid, or against the county in whose behalf the same was collected, to 
recover such tax or any portion thereof so paid under protest; provided, 
however, that any action instituted to recover such tax paid under protest 
must be commenced within sixty days after the date of payment thereof. 
The tax so paid under protest shall be held by the county treasurer until 
the determination of any action brought for the recovery thereof. 


History: En. Ch. 123, L. 1915; super- Collateral References 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. Counties¢196 (1). 
1919; superseded by Sec. 24, Ch. 147, L. 20 C.J.S. Counties §§ 286-288. 
1921; re-en. Sec. 4597, R. C. M. 1921. 48 Am. Jur. 764, Special or Loeal As- 


sessments, § 261 et seq. 


16-1625. (4598) Mistake not to vitiate liens. Any mistake in the de- 
scription of property or the name of the owner shall not vitiate any liens 
ereated by this act, unless it is impossible to identify the property from the 
description. : 


History: En. Ch. 123, L. 1915; super- 1919; superseded by Sec. 25, Ch. 147, L. 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 1921; re-en. Sec. 4598, R. C. M. 1921. 


16-1626. (4599) Definition of terms. 1. The person owning the fee, 
or the person to whom, on the day the action is commenced, appears the 
legal title to the lot and lands, by deed duly recorded in the county record- 
er’s office in each county, or the person in possession of lands, lots or por- 
tions of lots, or buildings under claim, or exercising acts of ownership 
over the same for himself, or as the executor, administrator or guardian 
of the owner, shall be regarded, treated and deemed to be the “owner” for. 
the purpose of this act, according to the intent and meaning of that word as 
used in this act. And in ease of property leased, the possession of the 
tenant or lessee holding and occupying under such persons shall be deemed 
the possession of such owner. 

2. The words “work,” “improved” and “improvements,” as used in this 
act, shall include all work or the securing of property, by purchase or 
otherwise, mentioned in this act, and also the construction, reconstruction, 
maintenance and repairs, of all or any portion of said work. 
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3. The term “incidental expenses,” as used in this act, shall include 
the compensation of the engineer selected as hereinbefore provided for 
work done by him; also the cost of printing and advertising, as provided 
in this act; also the expenses of making the assessment for any work 
authorized by this act. All demands for incidental expenses in this sub- 
division shall be presented to the county clerk by itemized bill, duly veri- 
fied by oath of the demandant. 


4. The notices, resolutions, orders or other matter required to be pub- 
lished by the provisions of this act, shall be published in a daily news- 
paper or a semiweekly newspaper, or weekly newspaper, to be designated 
by the board of county commissioners, as often as the same is issued during 
the period specified for said publication, and no other statute shall govern 
or be applicable to publications herein provided for; provided, however, 
that in case there is no daily, semiweekly or weekly newspaper printed 
or circulated in any such county, then such notices, resolutions, orders or 
other matters as are herein required to be published in a newspaper, shall 
be posted and kept posted for the same length of time as required herein 
for the publication of the same in a daily, semiweekly or weekly news- 
paper, in three of the most public places in each voting precinct, except 
herein otherwise specifically provided. Proof of the publication or posting 
of any notice provided for herein shall be made by affidavit of the owner, 
publisher, printer or clerk of the newspaper, or of the poster of the notice. 
No publication of notice other than that provided for in this act shall be 
necessary to give validity to any of the proceedings provided therein. 
The word “twice,” as used in this act, referring to the number of times, 
notices, resolutions or other matter shall be published, shall be held to 
mean publication of the same in two entire issues of the newspaper, one 
being on one day and the other issue being on a subsequent day of the 
same or subsequent week. 


5. The word “municipality” and the word “city,” as used in this act, 
shall be understood and so construed as to include, and are hereby de- 
clared to include, all corporations heretofore organized and now exist- 
ing, and those hereafter organized for municipal purposes. 


6. The word “paved” or “repaved,” as used in this act, shall be held 
to mean and include pavement of stone, whether paving blocks or mac- 
adam, or of bituminous rock or asphalt, or of wood, brick or other material, 
whether patented or not, which the board of county commissioners by rule 
or resolution shall adopt. 

7. The word “street,” as used in this act, shall be deemed and is 
hereby declared to include avenues, highways, lanes, alleys, crossings or 
intersections, courts and places, which have been dedicated and accepted 
according to the law or in common and undisputed use by the public for a 
period of not less than five years next preceding, and the term “main 
street”? means such actually opened street or streets as bound a block; and 
the word “blocks,” whether regular or irregular, shall mean such blocks 
as are bounded by main streets, or partially by a boundary line of the city. 


8. The term “engineer,” designated in the petition as used in this 
act, shall be understood and so construed as to mean the person, firm or 
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corporation whose name is designated and approved by the board of county 
commissioners as the engineer in the original petition asking for the im- 
provement and may be the county surveyor. 


9. The term “board of county commissioners” is hereby declared to 
include any body or board which under the law is the legislative depart- 
ment of the government of the county. 


10. The terms “clerk,” “county clerk,” as used in this act, are hereby 
declared to include any person or officer who shall be clerk of the said 
board of county commissioners. 


11. The term “quarter block,” as used in this act, as to irregular 
blocks, shall be deemed to include all lots or portions of lots having any 
frontage on either intersecting street halfway from such intersection to 
the next main street, or when no main street intervenes all the way to the 
boundary line of any city. 


12. The term “county treasurer,” as used in this act, shall be held to 
mean and include any person who, under whatever name or title, is the 
custodian of the funds of the county. 


13. The term “street intersection,” wherever used in this act, shall be 
held to mean that parcel of land at the point of juncture or crossing of 
intersecting streets which lies between lines drawn from corner to corner 
of all lot lines immediately cornering at such juncture. 


History: En. Ch. 123, L. 1915; super- References 


seded by Ch. 156, L. 1917; amd. Ch. 67, Studer Constr. Co. v. Rural Special Im- 
i. 1919; superseded by Sec. 26, Ch. 147, provement District No. 208, — M —, 418 
L. 1921; re-en. Sec. 4599, R. C. M. 1921; pb 94 865, 867; Swords v. Nutt, 11 F 2a 
amd. Sec. 4, Ch. 134, L. 1961. 936 


16-1627. (4600) Jurisdiction of board preserved on adjournment— 
notice of hearing. Whenever in proceedings hereunder, a time and place 
for hearing by the board of county commissioners is fixed, and, from any 
cause the hearing is not then and there held or regularly adjourned to a 
time and place fixed, the power and jurisdiction of the board of county 
commissioners in the premises shall not be thereby divested or lost, but the 
board of county commissioners may proceed anew to fix a time and place 
for the hearing and cause notice thereof to be given by publication by at 
least one insertion in a daily, semiweekly or weekly newspaper, such 
publication to be at least five days before the date of the hearing, and there- 
upon the board of county commissioners shall have power to act as in the 
first instance. 


History: En. Ch. 123, L. 1915; super- 1919; superseded by Sec. 27, Ch. 147, L. 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 1921; re-en. Sec. 4600, R. C. M. 1921. 


16-1628. (4601) County clerk to post notices—effect of error. When- 
ever any resolution, order, notice or determination is required to be pub- 
lished or posted, and the duty of posting or procuring the publication or 
posting the same is not specifically enjoined upon any officer in the county, 
it shall be the duty of the county clerk to post or procure the publication or 
posting thereof, as the case may be. No proceeding or step herein shall be 
invalidated or affected by any error or mistake or departure herefrom as 
to the officer or person posting or procuring the publication or posting of 
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any resolution, notice, order or determination hereinunder when the same 
is actually published or posted for the time herein required. 


History: En. Ch. 123, L. 1915; super- 1919; superseded by Sec. 28, Ch. 147, L. 
seded by Ch. 156, L. 1917; amd. Ch. 67, L. 19215; re-en. Sec. 4601, R. C. M. 1921. 


16-1629. (4601.1) Maintenance of lighting systems in rural improve- 
ment districts—contract for furnishing light—apportionment of costs— 
maintenance fund—lien of assessment. (1) When there has been, or 
shall be, created a rural improvement district, according to the provisions 
of sections 16-1601 through 16-1632, for the purpose of securing a light- 
ing system for the territory embraced in such rural improvement district, 
and no expense of construction is incurred by such rural improvement dis- 
trict in the installation of such lighting system, and it is necessary only 
to secure funds for the maintenance and operation of said system, and 
lights for said territory can best be secured by entering a contract for 
such lighting with some other person or corporation, the board of county 
commissioners of such county may enter into a contract with other per- 
sons or corporation for the purpose of furnishing light to said rural im- 
provement district. 


(2) The cost of said service to said rural improvement district may 
be apportioned among the various tracts of land within said improvement 
district in proportion to the assessed value of said lands within said im- 
provement district as determined by the said board of county commis- 
sioners, or at the option of said board, in proportion to the lineal front 
footage as determined by said board of each tract, any part of which is in 
the district, and abuts the street or roadway along which the lighting 
system is to be maintained, or in proportion to the area as determined by 
said board of that portion of each tract included in the district; and before 
the first Monday of September of each year, the board of county com- 
missioners shall pass, and finally adopt a resolution levying and assessing 
all the property within the district, an amount equal to the whole cost 
of maintaining said lighting system, and the same shall be proportioned 
against the several tracts of land in said district as provided herein. Said 
resolution levying assessments to defray the cost of maintenance shall 
be prepared and certified to in the manner as near as may be to a reso- 
lution levying assessments for making, constructing, and installing the 
improvements in said special improvement districts, and the money 
collected therefor, shall be paid into a fund known as Special Improve- 
MEN DISUICU INO teers tasee ese Maintenance Fund, the number of which 
shall correspond with the number of the special improvement district 
in which the improvements so maintained are situated, and such funds 
shall be used to defray the expense of maintenance of said system, and 
for no other purpose. Any such assessment levied and made for any 
purpose in this section mentioned, together with all cost and penalties, 
shall constitute a lien upon and against the property upon which said 
assessments are made and levied from and after the date of the final 
passage and adoption of the resolution levying the same, which lien can 
‘be only extinguished by payment of such assessments, with all penalties, 
costs and interest. 
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History: En. Sec. 1, Ch. 58, L. 1933; ence to sections 16-1601 through 16-1632 
amd. Sec. 1, Ch. 217, L. 1959. in subsection (1) of this section, was re- 


Compiler’s Note pealed by Sec. 1, Ch. 1386, Laws 1961. 


Section 16-1621, included in the refer- 


16-1630. (4601.2) Power to change boundaries—application of act. The 
board has the power not more than once a year of changing, by resolu- 
tion, the boundaries of any maintenance district. Provisions of this act 
shall only apply to the method of securing funds for the maintenance of 
rural improvement districts for lighting systems. 

History: En. Sec. 2, Ch. 58, L. 1933. 


16-1631. (4602) Transfer of management and control of district to 
city or town. When a special improvement district has been created in ac- 
cordance with the provisions of chapter 123, laws of the fourteenth legis- 
lative assembly, in any county of the state, and the property contained 
therein shall have become a part of or included within the boundaries of 
an incorporated city or town, such city or town is authorized and em- 
powered to take over, operate, and control the same, and the board of county 
commissioners shall have the right and authority to transfer the operation, 
control and management thereof to such city or town, upon such terms and 
conditions as may be agreed upon. 


History: En. Sec. 1, Ch. 156, L. 1919; 
re-en. Sec. 4602, R. C. M. 1921. 


16-1632. (4603) Authority of city or town to levy tax. Such city or 
town is authorized to levy and collect a special tax for the purpose of 
raising funds to pay the expense of maintenance, operation, and control of 
such improvement district. 


History: En. Sec. 2, Ch. 156, L. 1919; 
re-en, Sec. 4603, R. C. M. 1921. 


16-1633. Rural special improvement district revolving fund. The 
board of county commissioners of any county in the state which may here- 
after create any rural special improvement district or districts for any 
purpose shall, in order to secure prompt payment of any special improve- 
ment district bonds or warrants issued in payment of improvements made 
therein, and the interest thereon as it becomes due, create, establish, and 
maintain by resolution a fund to be known and designated as “Rural 
Special Improvement District Revolving Fund.” 

History: En. Sec. 1, Ch. 188, L. 1957. 


16-1634. Moneys for fund—tax levy. For the purpose of providing 
funds for ‘such revolving fund the board of county commissioners 

(1) may in its discretion, from time to time, transfer to the revolving 
fund from the general fund of the county such amount or amounts as may 
be deemed necessary, which amount or amounts so transferred shall be 
deemed and considered, and shall be, loans from such general fund to 
the revolving fund; and 

(2) shall, in addition to such transfer or transfers from the general 
fund, or in lieu thereof, levy and collect for such revolving fund such a 
tax, hereby declared to be for a public purpose, on all the taxable prop- 
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erty in such county as shall be necessary to meet the financial require- 
ments of such fund, such levy, together with such transfer, not to exceed 
in any one year five per centum (5%) of the principal amount of the then 
outstanding rural special improvement district bonds and warrants. 

History: En. Sec. 2, Ch. 188, L. 1957. 


16-1635. Use of revolving fund—loans. (1) Whenever any rural spe- 
cial improvement district bond or warrant, or any interest thereon, shall 
hereafter become due and payable, and there shall then be either no 
money or not sufficient money in the appropriate district fund with which 
to pay the same, an amount sufficient to make up the deficiency may, by 
order of the board of county commissioners, be loaned by the revolving 
fund to such district fund, and thereupon such bond or warrant or such 
interest thereon shall be paid from the money so loaned or from the 
money so loaned when added to such insufficient amount, as the case may 
require. 

(2) In connection with the issuance of rural special improvement 
district bonds or warrants, the board of county commissioners may under- 
take and agree to issue orders annually authorizing loans or advances 
from the revolving fund to the district fund involved in amounts sufficient 
to make good any deficiency in the bond and interest accounts thereof to 
the extent that funds are available, and may further undertake and agree 
to provide funds for such revolving fund pursuant to the provisions of 
section 16-1634 by annually making such tax levy (or, in lieu thereof, such 
loan from the general fund) as the board of county commissioners may so 
agree to and undertake, subject to the maximum limitations imposed by 
said section 16-1634, which said undertakings and agreements shall be bind- 
ing upon said county so long as any of said special improvement district 
bonds or warrants so offered, or any interest thereon, remain unpaid. 

History: En. Sec. 3, Ch. 188, L. 1957. 


16-1636. Loan—lien—repayment. Whenever any loan is made to any 
rural special improvement district fund from the revolving fund, the re- 
volving fund shall have a lien therefor on the land within the district 
which is delinquent in the payment of its assessments, and on all unpaid 
assessments and installments of assessments on such district, whether 
delinquent or not, and on all moneys thereafter coming into such district 
fund, to the amount of such loan, together with interest thereon from the 
time it was made at the rate, or percentage, borne by the bond or warrant 
for payment of which, or, of interest thereon, such loan was made; and 
whenever there shall be moneys in such district fund which are not re- 
quired for payment of any bond or warrant of such district, or of interest 
thereon, so much of such moneys as may be necessary to pay such loan 
shall, by order of the board of county commissioners, be transferred to 
the revolving fund; and after all the bonds and warrants issued on any 
rural special improvement district have been fully paid, all moneys re- 
maining in such district fund shall by the order of the board be trans- ° 
ferred to and become part of the revolving fund; if after all the bonds and 
warrants issued on any rural special improvement district have been fully 
paid and all moneys remaining in such district fund have been trans- 
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ferred to the revolving fund there still remains a debt from the district to 
the revolving fund, the board of county commissioners may foreclose the 
lien upon property within the district, owing unpaid assessments to the 
district for the purpose of paying off said loan to the revolving fund. 

History: En. Sec. 4, Ch. 188, L. 1957. 


16-1637. Excess moneys in revolving fund—transfer to general fund. 
Whenever there is in the revolving fund an amount in excess of the 
amount which the board deems necessary for payment or redemption of 
maturing bonds or warrants or interest thereon, the board may order such 
excess or any part thereof transferred to the general fund of the county. 

History: En. Sec. 5, Ch. 188, L. 1957. 


16-1638. Cancellation of record of extinguished liability accounts. The 
board of county commissioners in any county in the state of Montana is 
hereby authorized to cancel of record all or any special rural improve- 
ment district lability accounts incurred or issued prior to February 25, 
1929, the lability of which has been extinguished by reason of issuance 
of tax deed, or by the application of the statute of limitations or- other 
laws of the state of Montana. © 

History: En. Sec. 1, Ch. 3, L. 1959. 


CHAPTER 17 


WEED CONTROL 


Section 16-1701. Noxious weeds defined. 


16-1702. Noxious weed seed. 

16-1703. Weed control and weed seed extermination districts. 

16-1704. Weed control and weed seed extermination district supervisors. 

16-1705. The board of county commissioners. 

16-1706. Willfully permitting noxious weeds to go to seed unlawful. 

16-1707. Quarantine against introduction of noxious weed seed and farm prod- 
ucts conveying the same. 

16-1708. Embargo against introduction of noxious weed seed from other states. 

16-1708.1. Rules and regulations for enforcement of interstate embargo. 

16-1708.2. Violations of interstate embargo—penalty. 

16-1708.3. Disposition of fines and inspection fees. 

16-1709. Creation of weed control and weed seed extermination districts. 

16-1710. Notice of hearing. 

16-1711. Hearing on petition. 

16-1712. Weed contro] and weed seed extermination districts within corporate 
limits of cities and towns. 

16-1713. Appointment of weed control and weed seed extermination super- 
visors—term of office—compensation. 

16-1714. Inspection of premises—notice to occupant—possession. 

16-1715. Destruction of weeds by supervisors if notice not observed—collec- 

fs tion of cost.: 

16-1716. Destruction of weeds mingled with crop. 

16-1717. Creation of noxious weed fund by county commissioners—expenditure 
thereof. 

16-1718. Furnishing of materials. 

16-1719. County supervisors to control weeds and to exterminate weed seed on 
public highways and county-owned lands in the district. 

16-1720. Commissioners shall determine cost of control and extermination of 

noxious weed seed and fix the amount to be paid from the noxious 

weed fund. 

16-1721. Co-operation with other programs. 

16-1722. Penalty for violation of act. 

16-1723. Dissolution of weed control and weed seed extermination district. - 
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16-1701. Noxious weeds defined. The Canadian thistle (cirsium ar- 
vense (L.) Scop.), wild morning glory or bindweed (convolvulus arvensis 
L.) white top (lepidium draba L.), leafy spurge (euphorbia virgata waldst. 
and kit.), Russian knapweed (centaurea pieris pallas.), and such other weed 
or weeds as may be defined and designated as a noxious weed by the board 
of county commissioners of each county, is hereby declared to be a noxious 
weed and a common nuisance. Such noxious weeds are hereinafter referred 
to as “weeds.” 


History: En. Sec. 1, Ch. 195, L. 1939. Cross-Reference 


Power of cities to exterminate weed 
NOTE.—Farlier acts relative to noxious gece. 11-985. xterminate weeds, 


weeds were sections 4506 to 4513.2, R. C. 
M. 1935 as amended by Ch. 41, Laws 1937. 

16-1702. Noxious weed seed. The seed of any noxious weed is hereby 
declared a common nuisance. Such noxious weed seed is hereinafter re- 
ferred to as “seed” or “‘seeds.” 

History: En. Sec. 1, Ch. 195, L. 1939. 


16-1703. Weed control and weed seed extermination districts. The 
area included within the boundaries of any organized weed control and 
weed seed extermination district shall hereinafter be referred to as the 
“district.” 

History: En. Sec. 1, Ch. 195, L. 1939. 


16-1704. Weed control and weed seed extermination district super- 
visors. The three persons appointed by the board of county commissioners 
to supervise the weed control and weed seed extermination within the 
county shall be referred to as the “‘supervisors.” 

History: En. Sec. 1, Ch. 195, L. 1939. 


16-1705. The board of county commissioners. The board of county 
commissioners shall be referred to as the ‘‘commissioners.”’ 
History: En. Sec. 1, Ch. 195, L. 1939. 


16-1706. Willfully permitting noxious weeds to go to seed unlawful. It 
shall be unlawful to willfully permit any noxious weed, as named in this 
act, or designated by the board of county commissioners of the respective 
county, to go to seed on any lands within the areas of any district. This 
section shall apply to all persons, copartnerships, corporation, or com- 
panies owning, occupying or controlling lands, easements, or right of ways, 
aS well as all county, state and federal owned and controlled highways, 
state lands; also all drainage and irrigation ditches, spoil banks, borrow pits 
and right of ways for canals and laterals within the district. 


History: En. Sec. 2, Ch. 195, L. 1939; Collateral References 
amd. Sec. 1, Ch. 11, L. 1961. Agriculture@=8. 


3 C.J.S. Agriculture § 24. 


16-1707. Quarantine against introduction of noxious weed seed and 
farm products conveying the same. Whenever the supervisors have reason 
to believe that farm products, including seed, which will cause the spread 
of noxious weeds, are. about. to be introduced into the county, the said 
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supervisors shall declare an embargo against the importation of such farm 
products and seeds into such county. 
History: En. Sec. 3, Ch. 195, L. 1939. 


16-1708. Embargo against introduction of noxious weed seed from 
other states. Whenever the commissioner of agriculture of the state has 
good reason to believe that movements of grain, plants, seed, tubers, 
nursery stock, hay, straw, fruit, or other materials containing noxious 
weed seed or plants dangerous or inimical to the horticultural or agri- 
cultural industries are about to be introduced into the state, he may so 
advise the governor, and the governor shall, by proclamation, declare an 
embargo against the importation or shipment of any such grain, plants, 
tubers, nursery stock, seed, hay, straw, fruit, or other materials into the 
state, except under such restrictions as are established in this act, and as 
provided in the rules and regulations established by the commissioner of 
agriculture. 


History: En. Sec. 4, Ch. 195, L. 1939; 
amd. Sec. 1, Ch. 44, L. 1965. 


16-1708.1. Rules and regulations for enforcement of interstate em- 
bargo. The commissioner of agriculture is hereby vested with the power 
and authority, and it is hereby made his duty, to adopt all necessary re- 
strictions, rules, and regulations in the enforcement of any embargo 
proclaimed as provided in section 16-1708. The commissioner, in adopting 
such restrictions, rules and regulations, may provide for the establish- 
ment of inspection stations, the appointment of inspectors, the establishment 
of the inspection fees, the issuance of certificates, the methods of trans- 
porting and packaging, and such other rules, regulations and procedures as 
may be necessary to carry out the intent of this act. 

History: En. Sec. 2, Ch. 44, L. 1965. 


16-1708.2. Violations of interstate embargo — penalty. Any person 
who refuses to obey an order of an appointed inspector or willfully diso- 
beys the provisions of this act shall be guilty of a misdemeanor and upon 
conviction shall be fined not less than fifty dollars ($50) and not more 
than five hundred dollars ($500). 

History: En. Sec. 3, Ch. 44, L. 1965. 


16-1708.3. Disposition of fines and inspection fees. All fines levied as 
provided in section 16-1708.2, and all fees collected from inspections 
shall be deposited with the state treasurer to the credit of the earmarked 
revenue fund for the use of the commissioner of agriculture for the purpose 
of administering and enforcing this act. 

History: En. Sec. 4, Ch. 44, L. 1965. 


16-1709. Creation of weed control and weed seed extermination dis- 
tricts. When a petition signed by twenty-five per cent (25%) of the free- 
holders of any proposed district, outside of any incorporated town or city of 
the county, is presented to the commissioners of such county, asking for the 
creation of a weed control and weed seed extermination district, the com- 
missioners shall set a day for a hearing of the same and order notice thereof 
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to. be given to all persons interested as hereinafter provided. Said petition 
shall set forth the boundaries of the proposed district, the approximate 
number of acres in the proposed district, and shall contain a list of all 
known landowners within the proposed district, together with the addresses 
of such landowners, if known. 

History: En. Sec. 5, Ch. 195, L. 1939; governmental unit in connection with the 


amd. Sec. 1, Ch. 59, L. 1951. destruction of weeds and the like. 34 ALR 


2d 1210. 
Collateral References 


Tort liability of municipality or other 


16-1710. Notice of hearing. Notice of such hearing shall be mailed to 
each landowner within the proposed district at his last known address. 
Hither the address of the landowner as set forth in the conveyance by 
which he secured title, provided such conveyance contains his address, 
or the address of the landowner as it appears on the last completed assess- 
ment roll within the county, shall be deemed his last known address, 
unless by affidavit it shall appear that the landowner has another address. 
If no known address appears, service shall be deemed complete upon publi- 
cation as hereinafter provided for. Such notice shall also be posted in three 
publie places within the district and be published in the newspaper pub- 
lished nearest the district for two weekly issues, and such posting, mailing 
and first publication shall be at least ten (10) days before the date of 
hearing. 


History: En. Sec. 6, Ch. 195, L. 1939; 
amd. Sec. 1, Ch. 60, L. 1951. 


16-1711. Hearing on petition. At such a hearing, any landowner may 
file his written objections to the creation of the district. If landowners, 
owning fifty-one per cent (51%) of the agricultural land within the district, 
shall file written consent for the creation of the district, the commissioners 
shall proceed to hear the said petition, and they shall by an order duly 
made and entered on their minutes, declare the district created, setting 
forth the name and boundaries of the district and the land contained there- 
in. 

Said district or districts may be enlarged to include adjacent land by a 
petition signed by the owners of fifty-one per cent (51%) of the agricultural 
land lying within the proposed enlargement, provided that where state agri- 
cultural lands are within the boundaries of such a proposed district or 
proposed enlargement and it is necessary to count such state agricultural 
lands in obtaining the fifty-one per cent (51%) of such agricultural land, 
the petition may be presented to the state board of land commissioners and 
they may request the state land commissioner to sign the petition for the 
said state agricultural land, including the same within such a district; pro- 
vided, however, that no assessment of tax or levy of a tax shall be made, 
or any len for any taxes shall ever accrue against such lands for any 
purpose whatever in connection with any district created for the control of 
noxious weeds and weed seed extermination. 


History: En. Sec. 7, Ch. 195, L. 1939; 
amd. Sec. 1, Ch. 228, L.1947. 
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16-1712. Weed control and weed seed extermination districts within 
corporate limits of cities and towns. Twenty-five landowners within the 
incorporated limits of any city or town may present a like petition to the 
council of said city or town, and the said city or town council shall have 
authority to create weed control and weed seed extermination districts 
within the city or town in like manner as herein provided for in the creation 
of weed control and weed seed extermination districts within the county. 

History: En. Sec. 8, Ch. 195, L. 1939. 


16-1713. Appointment of weed control and weed seed extermination 
supervisors—term of office—compensation. The commissioners shall ap- 
point for each county in which a city, town, or county weed control and 
weed seed extermination district is created, a board of weed control and 
weed seed extermination supervisors, upon the creation of the first district, 
consisting of three members, who are owners of agricultural land within a 
district. They shall be appointed for a period of one, two, three (1, 2, 3) 
years, respectively, dating from the preceding July, and thereafter an 
appointment or reappointment shall be made annually for a period of three 
(3) years, with said appointment being made at the July meeting of the 
board of county commissioners. Said supervisors shall be public officers, 
and they shall organize by choosing a chairman and a secretary. The 
secretary may or may not be a member of the board. All such supervisors 
shall be entitled to mileage, and per diem of ten dollars ($10) per day. 
The supervisors may employ suitable and competent persons [as] assistants 
and employees as may be necessary and provide for their compensation. 
It shall be the duties of said supervisors to supervise within their county 
the control program. 


History: En. Sec. 9, Ch. 195, L. 1939; 2, Ch. 228, L. 1947; amd. Sec. 1, Ch. 51, 
amd. Sec. 1, Ch. 90, L. 1941; amd. Sec. IL. 1961; amd. Sec. 1, Ch. 64, L. 1965. 


16-1714. Inspection of premises — notice to occupant — possession. 
Where complaint has been made and the supervisors have reason to believe 
that noxious weeds described in this act are present upon the lands within 
the district, in violation of the law, they shall forthwith inspect the prem- 
ises, and if such weeds are found, they shall cause written notice to be 
served on the person permitting the same, directing him to comply with 
the provisions of this act, within a period of time specified in said notice. 


History: En. Sec. 10, Ch. 195, L. 1939; 
amd. Sec. 2, Ch. 90, L. 1941. 


16-1715. Destruction of weeds by supervisors if notice not observed— 
collection of cost. If the notice be not obeyed within the time specified 
in the notice the supervisors shall forthwith institute control measures and 
make report thereof to the county clerk, with a verified, itemized account 
of their services, and expenses in so doing, and a description of the lands 
involved, and shall include in said account the necessary cost and expense 
of chemicals, man hours of labor and equipment employed, at a rate paid, 
in the immediate vicinity, for labor per day and for equipment used for an 
eight hour day. Such expenses shall be paid by the county out of the 
“noxious weed fund,” and unless the sum, to be repaid by the owner or 
oecupant, is not repaid before October 15th next ensuing, the county clerk 
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shall certify the amount thereof, with the description of the premises to be 
charged, and shall extend the same to the assessment list of the said county, 
as a special tax on said land, but if the land for any reason be exempt from 
general taxation, the amount of such charge may be recovered by direct 
claim against the lessee and collected in the same manner as personal taxes. 
When such taxes are collected, they shall be credited to the “noxious weed 
fund.” It shall be the duty of the state board of land commissioners in 
leasing any agricultural state land to provide in such lease, that the lessee 
of lands so leased lying within the boundaries of any noxious weed control 
and weed seed extermination district shall assume and pay all assessments 
and taxes levied by the board of county commissioners for such district on 
such state lands, and such assessments and tax levy shall be imposed on 
such lessee as a personal property tax and shall be collected by the county 
treasurer in the same manner as regular personal property taxes are col- 
lected. All such state lessees shall be required under the terms of such 
lease to pay such assessment and tax levy at the same time and manner as 
other regular personal taxes are paid. In effectively controlling such weeds, 
the supervisors are authorized to take possession and control of any in- 
fested tract of land, within their districts, together with any fences or 
ditches thereon, and to move any fence or ditch where necessary in order 
to better conduct the control work. If any fence or ditch be moved, the same 
shall be replaced upon completion of the control work, if requested by the 
landowner. 

In determining what lands shall be included as land covered by the spe- 
cial tax herein and which shall be described in the said certificate of the 
county clerk, it shall be presumed that all work done upon any of the 
land of any one landowner shall be for the benefit of all of the land within 
the district, then, at the time such work was done, belonging to such owner 
which was contiguous to or joining the piece or parcel upon which such 
work was done, together with the piece or parcel upon which such work 
was so done, ana the amount so certified shall so ge a tax upon the 
whole thereof 


History: En. Sec. 11, Ch. 195, L. 1939; 
amd. Sec. 3, Ch. 90, L. 1941; amd. Sec. 3, 
Ch. 228, L. 1947. 


16-1716. Destruction of weeds mingled with crop. When in the opin- 
ion of the supervisors noxious weeds are intermixed with a growing crop 
within the district, so that the field is a menace to the district, the super- 
visors shall have power to order the destruction of the same or such 
parts thereof as may be necessary. The supervisors may go upon the land 
infested with the noxious weeds for any purpose necessary to such en- 
forcement, provided, however, that it shall be the duty of the supervisors to 
confer with the commissioners as a board of arbitration, who, when they 
deem it proper, may extend for one year the order for destruction of 
the crop containing the noxious weeds. 


History: En. Sec. 12, Ch. 195, I. 1939; 
amd. Sec. 4, Ch. 228, L. 1947. 


16-1717. Creation of noxious weed fund by county commissioners— 
expenditure thereof. The board of county commissioners of any county 
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‘in this state may create a noxious weed: control and weed seed extermina- 
tion fund, either by appropriating money from the general fund of the 
county, or at any time fixed by law for levy and assessment of taxes, levy 
a tax not exceeding two (2) mills on the dollar of total taxable valuation 
in such county, the proceeds of which shall be used solely for the purpose 
of promoting the control of noxious weeds or extermination of weed seed 
in said county and shall be designated to “noxious weed fund” and any 
proceeds from work or chemical sales shall revert to the noxious weed fund 
and shall be available for reuse within the fiscal year. This fund shall be 
kept separate and distinct by the county treasurer, and shall be expended 
by the commissioners at such time, and such manner, as is by said super- 
visors deemed best to secure the control and extermination of noxious 
weeds and weed seed. Warrants upon such fund shall be drawn by the 
supervisors, provided that no warrants shall be drawn except upon claims 
duly itemized by the claimant, except payroll claims which shall be item- 
ized and certified by the supervisors, each such claim shall be presented 
to board of county commissioners for its approval before the warrant 
therefor shall be countersigned by the commissioners. 


History: En. Sec. 13, Ch. 195, L. 1939; Ch. 228, L. 1947; amd. Sec. 1, Ch. 63, L. 
amd. Sec. 4, Ch. 90, L. 1941; amd. Sec. 7, 1955. 


16-1718. Furnishing of materials. The supervisors shall have authority 
to purchase such chemical, material, and equipment as they determine neces- 
sary for carrying on an effective control program. Such materials shall be 
paid for out of the “noxious weed fund.” The supervisors shall also de- 
termine what chemical, material, or equipment which they may have on 
hand, shall be made available for distribution to landowners who may wish 
to control weeds on their own land. The cost for same shall be charged 
against the said landowner and his land, and collected for as is provided 
for in this act. 


History: En. Sec. 14, Ch. 195, L. 1959; | 
amd. Sec. 5, Ch. 228, L. 1947. 


16-1719. County supervisors to control weeds and to exterminate weed 
seed on public highways and county-owned lands in the district. It shall be 
the duty of the supervisors to control noxious weeds on the highways and 
county owned land within the confines of the district. The total cost of such 
control shall be paid from the “noxious weed fund.” Provided that the cost 
of controlling such weeds growing along the right of way of a state or 
federal highway shall upon the presentation by the supervisors of a verified 
account of the expenses incurred, be paid from the state highway fund. 


History: En. Sec. 15, Ch. 195, L. 1939; 
amd. Sec. 5, Ch. 90, L. 1941; amd. Sec. 6, 
Ch. 228, L. 1947. 


16-1720. Commissioners shall determine cost of control and extermina- 
tion of noxious weed seed and fix the amount to be paid from the noxious 
weed fund. The commissioners shall determine and fix the cost of the con- 
trol of noxious weeds and of extermination of noxious weed seed in weed 
districts whether the same be performed by the individual landowners or 
by the supervisors. If in the judgment of the commissioners and supervisors 
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it seems advisable they: may agree to assist the landowners in said district 
with a part of the cost of weed control on their land. If this is to be done 
then in cases where the landowner controls the weeds and exterminates the 
weed seed he shall present to the supervisors a duly verified claim for one- 
third of such cost, and when the same has been approved by the super- 
visors and commissioners it shall be paid to such landowner out of the 
“noxious weed fund.” When the supervisors do the control and exter- 
mination provided for herein weed districts, one-third of the cost thereof 
shall be paid out of the “noxious weed fund,’ and the remaining two- 
thirds shall be charged against the land upon which weed control and 
weed seed extermination was had, and such two-thirds shall be repaid or 
collected in the manner hereinbefore provided for. 


History: En. Sec. 16, Ch. 195, L. 1939; 
amd. Sec. 6, Ch. 90, L. 1941; amd. Sec. 8, 
Ch. 228, L. 1947. 


16-1721. Co-operation with other programs. The supervisors are em- 
powered to co-operate with any state or federal aid program that becomes 
available. Under such a plan of co-operation the direction of the program 
shall be under the direct supervision of the supervisors of the county in 
which the program operates. 


History: En. Sec. 17, Ch. 195, L. 1939; 
amd. Sec. 9, Ch. 228, L. 1947. 


16-1722. Penalty for violation of act. Any person who in any manner 
interferes with the weed control commissioners, weed supervisor or his 
deputies and employees in carrying out the provisions of this act, or re- 
fuses to obey an order of the supervisors, shall be guilty of a misdemeanor 
and upon conviction thereof, he shall be fined not to exceed a sum of one 
hundred dollars ($100.00). All fines, bonds and penalties collected under 
the provisions of this act shall be paid to the county treasurer of each 
county, and by him placed to the credit of the fund to be known as the 
“noxious weed fund.” | 

History: En. Sec. 18, Ch. 195, L. 1939. 


16-1723. Dissolution of weed control and weed seed extermination dis- 
trict. When a petition signed by fifty-one per cent (51%) of the land- 
owners of agricultural land residing within any weed control and weed 
seed extermination district shall be presented to the board of county 
commissioners of the county wherein such district is situated, requesting 
the dissolution of such district, the commissioners shall set a day for a 
hearing upon such petition and shall cause notice of the time and place 
thereof to be given by posting notices in not less than three (3) public 
places in said district and by publication in two (2) weekly issues of the 
newspaper published nearest the district. All persons owning lands within 
said district and all other persons having any interests which would be 
affected by the dissolution of such district shall be entitled to be heard 
at such hearing, and upon such hearing the board of county commissioners 
shall determine whether or not weed infestation within said district re- 
quires a continuance thereof, and, if said board shall find and determine 
that the continuance of said district is not necessary it shall dissolve said 
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district by a resolution made and entered upon its minutes, which resolu- 
tion may, in the discretion of said board, become effective at a future date 


to be therein specified, but not more than ninety (90) days after the 
adoption of such resolution. 


At the time of such dissolution of a district, the county commissioners 
shall dispose of any unexpended balance of moneys levied and collected 
under the provisions of section 16-1717 by transferring such moneys to 
the county general fund, and the levy provided in said section shall cease 
to be effective. All materials and equipment purchased by the county 
commissioners under the provisions of section 16-1718 shall be disposed 
of by sale as provided for in section 16-1009, and all moneys received from 
such sale shall be deposited with the county treasurer to the credit of the 
county general fund. 


History: En. Sec. 1, Ch. 206, L. 1953; 


governmental unit in connection with de- 
amd. Sec. 1, Ch. 47, L. 1965. 


struction of weeds and the like. 34 ALR 


207 Lo kGe 
Collateral References : 


Tort liability of municipality or. other 


CHAPTER 18 


CLAIMS AGAINST COUNTIES, COUNTY WARRANTS 


Section 16-1801. County officer not to present certain claims against county. 


16-1802. Claims to be itemized—time for presenting. 
16-1803. Request for bids necessary in making contracts for purchases and 
for construction of buildings exceeding two thousand dollars. 
16-1804. In what transactions commissioners not to be interested. 
16-1805. Claims in favor of county commissioners. 
16-1806. Payment of claims incurred in counties of the first class. 
16-1807. Account must be filed prior to session. 
16-1808. Appeals. 
16-1809. Duty of clerk on appeals. 
16-1810. Warrants—specification—presentation and payment. 
16-1811. Annual examination of warrants by board. 
16-1801. (4604) County officer not to present certain claims against 


county. No county officer must, except for his own service, present any 
claim, account, or demand for allowance against the county; nor in any way 
advocate the relief asked on the claim or demand made by another. Any 
citizen and taxpayer of the county in which he resides may appear before 
the board and oppose the allowance of any claim or demand made against 
the county. 


History: En. Sec. 4285, Pol. C. 1895; 
re-en. Sec. 2944, Rev. C. 1907; re-en. Sec. 
4604, R. C. M. 1921. Cal. Pol. C. Sec. 4071. 


Officer Using Own Equipment 


While mere benefits received will not 
ordinarily create an implied promise to 
pay, where a county (or other municipal 
corporation) is required by law to furnish 
one of its officers with the necessary 
equipment for the performance of his 
duties, and it does not do so but knowing- 
ly permits him to use his own equipment, 
receiving benefits therefrom, it is liable 
for the reasonable value of its use as 


upon an implied contract. Hicks v.: Still- 

water County, 84 M 38, 42, 274 P 296. 
This section, providing that a county 

officer must not present any claim against 


‘the county, except for his own services, 
nor aid another in procuring allowance of 


a demand against the county, does not bar 
an officer from presenting a valid claim 
against the county for use of his own 
equipment, the provision being merely 
intended. to bar: the officer from cham- 
pioning the claims of third persons. Hicks 


vy; Stillwater County, 84 M 38, 42, 274 P 


296. 
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References: 


Kalman v. Treasure opi in, 84M 285, 
288, 275 P 7438; Neil v. Lewis and Clark 
County, 133 M 323, 323: P 2d 270, 272; 
State ex rel. Montana Hospital Assn. v. 
Pitch, 140 M 349, 372 P 2d 90, 91. 


Collateral References 


Counties¢—203. 
20 C.J.S. Counties § 299. 


16-1802. 


COUNTIES 


Liability of county for mob or riot. 13 
ALR 751; 23 ALR 297; 44 ALR 1137 and 


52 ALR 562. 


Necessity of presenting claim against 
municipality for damaging property. 52 
ALR 639. 

- Aeceptance of amount appropriated on 
account of claim against state or other 
public body as bar to balance of claim. 
70 ALR 1208. 

Power of county or its officials to com- 
promise claims. 105 ALR 170 and 15 ALR 
2d 1359. 


(4605) Claims to be itemized—time for presenting. No ac- 


count must be allowed by the board unless the same is made out in sepa- 


rate items, the nature of each item stated; 


if it is for official services for 


which no specified fees are fixed by law, the time actually and necessarily 
devoted to such service must be stated. Claims against the county shall 


eontain the following statement: 


“T certify that this claim is correct and 


just in all respects, and that payment or credit has not been received.” 
Claims need not be verified by affidavit. Every claim against the county 
must be presented within a year after the last item accrued. 


History: Ap. p. Sec. 23, p. 503, Ban- 
nack Stat.; re-en. Sec. 23, p. 437, Cod. 
Stat. 1871; amd. Sec. 1, p. 63, L. 1874; 
re-en. Sec. 357, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 762, 5th Div. Comp. Stat. 1887; 
amd. Sec. 4286, Pol. C. 1895; re-en. Sec. 
2945, Rev. C. 1907; re-en. Sec. 4605, R. C. 
M. 1921; amd. Sec. 1, Ch. 56, L. 1957. Cal. 
Pol. C. Sec. 4072. 


Cross-Reference 


Claims against counties, time for com- 
mencing actions, sec. 93-2609. 


Application of Section 


Where, 
legal ownership thereof, a county appro- 
priated a landowner’s ‘gravel, the land- 
owner’s action was not barred by the 
limitation of this section. Neil v.: Lewis 
and Clark County, 183 M 323, 323 P 2d 
270. 


Pleading | 


A complaint in an action against a 
county to recover witness fees, which 
failed to allege that the claim had been 
presented under oath to the county, in 
separate items, with the nature of each 
item stated, was defective. First Nat. 
Bank of Billings v. Custer County, 7 M 
464, 472, 17 P 551, distinguished in 133 
M 323, 325, 323 P 2d 270. 

The ‘presentation of a claim to the board 
of county commissioners is a condition 
precedent to the commencement of an ac- 
tion against the county for its recovery. 
Powder River Cattle Co. v. Commission- 
ers of Custer County, 9 M 145, 152, 22 P 
383; Greeley v. Cascade County, 22 M 
580, 588, 57 P 274. See also First Nat. 


without first ascertaining the 


Bank of Billings v. Custer County, 7 M 
464, 472, 17 P 551. 


What Is a Claim against the County 


A claim against a county for the repay- 
ment of taxes paid under protest was an 
“account” within the meaning of sections 
762 and 764, 5th Div. Comp. Stat. 1887. 
Powder River Cattle Co. v. Commission- 
ers of Custer County, 9 M 145, 152, 153, 
22 P 383. 

Section 762, 5th Div. Comp. Stat. 1887 
did not apply to the claim of a surveyor 
for services performed by virtue of his 


- employment under the terms of a special 


act creating a boundary commission for 
the survey of the boundaries of certain 
counties, and empowering such commis- 
sion to ascertain the expenses incurred in 
such survey, and to certify to and file 


with the county clerks of their respective 


counties the amount thereof. Kornburg 
v. Board of Commrs. of Deer Lodge Coun- 
ty, 10 M 325, 329, 25 P 1041. 

A person who serves as a member of a 
sheriff’s posse in obedience to a law re- 
quiring him to do so, cannot recover from 
the county for expenses or services ren- 
dered, in the absence of an express or 
implied provision of law authorizing pay- 
ment therefor. Sears v. Gallatin County, 
20 M 462, 465, 52 P 204. See State ex rel. 
McGrade v. District Court, 52 M 371, 376, 
1578P A157. 

The subject matter of an action against 
a county by which it was sought to obtain 
compensation for land taken for road pur- 
poses under an agreement, the considera- 
tion for which failed, is not a “claim” 
against the county, within the meaning of 
this section, an action on which is barred 
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if not brought within one year after its 
accrual. Flynn v. Beaverhead County, 54 
M 309, 314, 170 P 13, explained in 133 M 
323, 326, 323 P 2d 270. 

A claim against the county within the 
meaning of this section the presentation 
of which to the board of county commis- 
sioners is a condition precedent of an aec- 
tion for its recovery, does not comprehend 
a claim by a school district for its pro- 
portion of interest and penalties retained 
by the county on redemption of property 
from tax sale, it presenting a question 
of the law dependent upon the meaning 
of statutes, thus leaving no room for the 
exercise of discretion lodged in the board 
in passing upon the average claim pre- 
sented for allowance. School District No. 
12 v. Pondera County, 89 M 342, 351, 297 
P 498. 


Where Limitation Not Applicable to 


Amended Claim 

Where a sheriff’s claims during two 
terms in office had been approved by the 
commissioners for mileage at the rate of 


16-1803 


mile, and after retiring from office he 
presented additional claims for the differ- 
ence between those rates and ten cents 
per mile under section 16-2723, he was not 
required to present the latter claims with- 
in a year after the last claim accrued, 
under this section, they having amounted 
to amendments of the original claims, the 
merits of which had been passed upon by 
the board before approval. Weir v. Silver 
Bow County, 113 M 237,241, 124 P 2d 
1003, distinguished in 133 M 323, 326, 323 
P 2d 270. 


References 


State v. Story, 53 M 573, 582, 165 P 
748; State ex rel. Dolin v. Major, 58 M 
140, 146, 192 P 618; Manley v. Harer, 
73 M 253, 263, 235 P 757; Kalman v., 
Treasure County, 84 M 285, 288, 275 P 
743; Good Roads Machinery Co. v. Broad- 
water County, 94 M 68, 70, 20 P 2d 834. 


Collateral References 


Counties€—201, 202. 
20 C.J.S. Counties §§ 300, 301. 


seven cents and eight and a half cents per 


16-1803. (4605.1) Request for bids necessary in making contracts for 
purchases and for construction of buildings exceeding two thousand dol- 
lars. (1) No contract shall be entered into between a board of county com- 
missioners for the purchase of any automobile, truck, or other vehicle, or 
road machinery, or for any other machinery, apparatus, appliances or 
equipment, or for any materials or supplies of any kind, or for the con- 
struction of any building, for which must be paid a sum in excess of two 
thousand dollars ($2,000.00) without first publishing a notice calling for 
bids for furnishing the same, which notice must be published at least once 
a week, for three (8) consecutive weeks before the date fixed therein for 
receiving bids, in the official newspaper of the county, and every such 
contract shall be let to the lowest and best responsible bidder; provided 
that the provisions of this section shall not apply to contracts for public 
printing entered into in accordance with the provisions of chapter 12 of 
Title 16: and provided further, that the provisions of this section shall not 
apply to contracts for purchases, which in the opinion of the board, are 
made necessary by fires, flood, explosion, storm, earthquake, or other ele- 
ments, epidemic, riot, insurrection, or for the immediate preservation 
of order, or of the public health, or for the restoration of a condition of 
usefulness which has been destroyed by accident, wear, tear, mischief, or 
for the relief of a stricken community overtaken by calamity. 

(2) When the amount to be paid as the purchase price for any auto- 
mobile, truck, or other vehicle, or road machinery of any kind, or for any 
other machinery, apparatus, appliance or equipment, or for any materials 
or supplies of any kind, shall exceed one thousand dollars ($1,000.00) the 
board of county commissioners may provide for the payment of such 
purchase price in installments extending over a period of not more than 
three (3) years; provided that when the purchase price is extended over a 
term of two (2) years or at least forty (40%) per cent thereof shall be 
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paid the first year and the remainder the second year and when such 
purchase price is extended over a term of three (3) years at least one-third 
of such purchase price to be paid each year; provided that, at the time 
of entering into the agreement for such purchase, there shall be an 
unexpended balance of appropriation in the budget for the then current 
fiscal year available and sufficient to meet and take care of such portion 
of the purchase price as is payable during the then current fiscal year, 
and the budget for each following year, in which any portion of such 
purchase price is to be paid, shall contain an appropriation for the purpose 
of paying the same. 


(3) Every contract entered into for the rental of machinery, equip- 
ment, apparatus, appliances, materials or supplies of any kind, which shall 
provide for payment of rental, by the county, and that after a certain 
fixed amount has been paid as rental, the property shall become the prop- 
erty of the county, or any other similar provisions or conditions, shall be 
deemed and construed to be a contract for sale of such property, and all 
of the provisions of this section shall apply thereto and govern and control 
the same. 


History: En. Sec. 1, Ch. 8, L. 1933; 
amd. Sec. J, Ch. 87, L. 1935; amd. Sec. 1, 
Ch. 42, L. 1941; amd. Sec. 1, Ch. 128, L. 
1951; amd. Sec. 1, Ch. 25, L. 1963. 


Cross-Reference 


Publie bidders required to furnish se- 
curity, sec. 6-501. 


Construction 


Under the rules that specific legislation 
is not affected by general legislation un- 
less the general is so repugnant to the 
special that legislative repeal or modifica- 
tion must be presumed, and where general 
words follow particular subjects, they in- 
clude only things of same general charac- 
ter, words “or supplies of any kind” found 
in this section, relate to the things im- 
mediately preceding them, i. e., automo- 
biles, trucks or other vehicles, machinery, 
equipment or materials used in connec- 
tion with them, and not to county print- 
ing. State ex rel. Bowler v. Board of Coun- 
ty Commrs. of Daniels County, 106 M 251, 
256, 257, 76 P 2d 648. 


No Application to Letting Contracts 
for County Printing 


This section has no application to the 


letting of contracts for county printing, 
that subject being specifically covered by 
sections 4482 et seq., R. C. M. 1935 (since 
repealed). State ex rel. Bowler v. Board 
of County Commrs. of Daniels County, 
106 M 251, 255, 76 P 2d 648. 


References 


Shaw v. Kendall, 114 M 323, 327, 136 P 
2d 748; Holtz v. Babcock, 143 M 341, 389 
P 2d 869. 


Collateral References 


Counties¢-116. 
20-C.J.S. Counties § 183. 


Bidder’s variation from specifications on 
bid for public work. 65 ALR 835. 

Power of board to make contract ex- 
tending beyond its own term. 70 ALR 
794 and 149 ALR 336. 

Mandamus to compel consideration, ac- 
ceptance, or rejection of bids for public 
contracts. 80 ALR 1382. 

What is covered by term “work” in 
statute relating to bids or proposals for 
public contracts. 92 ALR 835. 


16-1804. (4606) In what transactions commissioners not to be inter- 


ested. No member of the board must be interested, directly or indirectly, 
in any property purchased for the use of the county, nor in any purchase or 
sale of property belonging to the county, nor in any contract made by the 
board or other person on behalf of the county, for the erection of public 
buildings, the opening or improvement of roads, or the building of bridges, 
or the purchasing of supplies, or for any other purpose. 
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History: En. Sec. 4292, Pol. C. 1895; 
re-en. Sec. 2951, Rev. C. 1907; re-en. Sec. 
4606, R. C. M. 1921. Cal. Pol. C. Sec. 4077. 


Collateral References 


Counties€—113 (1). 
20 C.J.S. Counties § 175. 


Relation as creditor of contracting par- 
ty as constituting interest within statute 


16-1805. 


16-1808 


against public officer being interested in 
public contract. 73 ALR 1352. 

Relationship as disqualifying interest 
within statute making it unlawful for an 
officer to be interested in a public con- 
tract. 74 ALR 792. 

Interest of public officer in contract as 
affecting liability under implied contract 
for value of property or work. 84 ALR 
969; 110 ALR 153 and 154 ALR 356. 


(4607) Claims in favor of county commissioners. All claims 


against the county presented by members of the board for per diem and 
mileage, or other service rendered by them, must be verified as other claims, 
and must state that the service has been actually rendered. 


History: En. Sec. 4293, Pol. C. 1895; 
re-en. Sec. 2952, Rev. C. 1907; re-en. Sec. 
4607, R. C. M. 1921. Cal. Pol. C. Sec. 4082. 


Construction 


to determine in the first instance whether 
it will even consider the claim. The effect 
of the section is not to authorize com- 
pensation to county commissioners, for 


attending to business of the county other 
than meetings of the board, and inspecting 
and overseeing road work, without a pre- 
vious order of the board, charges for 
which services are otherwise illegal. State 
v. Story, 53 M 573, 582, 583, 165 P 748. 


This section is a mere prescription, 
touching the manner in which commis- 
sioners’ claims for compensation shall be 
formulated, and is designed in connection 
with section 16-1802 to enable the board 


16-1806. (4608) Payment of claims incurred in counties of the first 
class. The board of county commissioners in any county of the first class 
may, in its discretion, allow any claims for services rendered or labor per- 
formed for or on behalf of the county by any person at the request of any 
county officer, whether or not such county officer was empowered or author- 
ized to secure, obtain, or contract for the rendition of any such service 
rendered or labor performed, where the person holding such claim has 
presented the same in due time in the manner provided by law, prior to the 
passage of this act; provided, that such claims shall not exceed the sum 
of two hundred and fifty dollars for any one year. 


History: En. Sec. 1, Ch. 88, L. 1911; Collateral References 
re-en. Sec. 4608, R. C. M. 1921. Counties¢=204 (1). 


20 C.J.S. Counties § 305. 


16-1807. (4609) Account must be filed prior to session. No account 
must be necessarily passed upon by the board, unless made out as prescribed 
in the preceding section and filed by the clerk prior to the session at which 
it is asked to be heard. 


History: En. Sec. 4287, Pol. C. 1895; 
re-en. Sec. 2946, Rev. C. 1907; re-en. Sec. 
4609, R. C. M. 1921. Cal. Pol. C. Sec. 4073. 


16-1808. (4610) Appeals. Whenever a claim against a county is dis- 
allowed in whole or in part, or when any taxpayer of the county is not 
satisfied with any allowance made by the board, the claimant or such tax- 
payer may appeal from the decision of the board to the district court for 
the county, by causing a written notice of appeal to be served on the clerk 
of the board, within thirty days after the making of the decision or allow- 
ance, and executing a bond to the county, with surety to be approved by 
the clerk of the board, conditioned to prosecute such appeal to effect and to 
pay all costs that may be adjudged against the appellant. 
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Collateral References 


Counties©—2083. 
20 C.J.S. Counties § 299. 


16-1808 


History: Ap. p. Sec. 25, p. 503, Ban- 
nack Stat.; re-en. Sec. 25, p. 437, Cod. 
Stat. 1871; amd. Sec. 2, p. 63, L. 1874; re- 
en. Sec. 359, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 764, 5th Div. Comp. Stat. 1887; 
amd. Sec. 4288, Pol. C. 1895; re-en. Sec. 
2947, Rev. C. 1907; re-en. Sec. 4610, R. C. 
M. 1921. Cal. Pol. C. Sec. 4075. 


Appeal of Portion of Allowance 


An appeal may be taken by a taxpayer 
from one or more items of a claim against 
the county allowed by the commissioners, 
without appealing from the whole of the 
allowance. Twohy v. Board of Commrs. 
of Granite County, 17 M 461, 464, 43 P 
494, 


Board Must Allow or Disallow Claims 
against County 


When the auditor has disapproved a 
claim, the board must disallow it so that 
the claimant may proceed to enforce it 
against the county by appeal to the dis- 
trict court. State ex rel. Dolin v. Major, 
58 M 140, 151, 192 P 618. 


Effect of Failure To Appeal 


Failure of a taxpayer to appeal to the 
district court from an order of the board 
of county commissioners allowing a claim 
against the county under the authority 
given him by this section does not limit 
the right of the county attorney to sue in 
the name of the county to recover moneys 
illegally paid under section 16-3103. Car- 
bon County v. sie al 84 M 413, 418, 419, 
276 P 667. 


Independent Action on Claim 


A claimant against the county has the 
right to maintain an independent action 
on a claim rejected by the board of com- 
missioners in view of section 93-2609. 
Greeley v. Cascade County, 22 M 580, 586, 
57 P 274. 


Judgment on Appeal 


Where a taxpayer took an appeal to the 
district court from an allowance by a 
board of county commissioners of a claim 
against a county under sections 764 and 
765, 5th Div. Comp. Stat. 1887 and there- 
after a judgment by default was rendered 


by such court upon the failure of the 


board to appear, adjudging such claim 
illegal and setting aside the allowance of 
the same, without a trial or inquiry of 
any character respecting its merits, such 
judgment. was unauthorized and consti- 
tuted no defense to an application for a 
writ of mandamus to compel the payment 
by the county treasurer of a warrant is- 
sued in payment of such claim. State ex 
rel.” Copé vy. Minar,“13 M 1,4) 31 P 723, 
explained in 538 M 71, 79,.161 P 521. 


‘COUNTIES 


Mandate as Remedy 


District court properly quashed writ of 
mandate to compel county commissioners 
to allow claim of hospital for medical 
care of a floating sheepherder since there 
existed a plain, speedy and adequate 
remedy at law by an appeal to the dis- 
trict court from disallowance of claim 
by county commissioners. State ex rel. 
Montana Hospital Assn. v. Pitch, 140 M 
349, 372 P 2d 90, 91. 


Notice on Appeal 


Where an appeal was taken by a tax- 
payer from the allowance by the commis- 
sioners of a bill against the county, and 
a notice of appeal was served upon the 
county clerk, and the clerk thereupon 
transmitted the proceedings in the ease, 
with the copy of the notice of appeal, to 
the district court, all of which was done 
under section 764, 5th Div. Comp. Stat. 
1887, it was held that the clerk thereby 
waived any irregularity or insufficiency 
of the service of the notice. Twohy v. 
Board of Commrs. of Granite County, 17 
M 461, 463, 43 P 494. 


On an appeal by a taxpayer from the 
allowance by the commissioners of a 
claim against the county under section 
764, 5th Div. Comp. Stat. 1887, service of 
the notice of appeal upon the claimant 
whose bill was allowed was not considered 
necessary to give the district court juris- 
diction, but it was the duty of the court, 
after acquiring jurisdiction, to give the 
claimant notice of the pendency of the 
case and an opportunity to be heard be- 
fore rendering judgment. Twohy v. Board 
of Commrs. of Granite County, 17 M 461, 
463, 43 P 494. 


Parties 


In the ease of claims against counties, 
the claimant, or the objecting taxpayer, 
and the county are the real parties in 
interest, and therefore adversary parties. 


’ State ex rel. Hackshaw v. District Court, 


48 M 477, 480, 138 P 1100. 


On appeal from an order of the board 
of county commissioners allowing or dis- 
allowing a claim under this section and 
section 16-1809, the parties are the county 
and the claimant, or, in a taxpayer’s suit, 
the county and the objecting taxpayer. 


ues v. Barnett, 53 M 71, he ogee PaDel. 


Record on Appeal 


Where an appeal from an order of the 
board of county commissioners disallow- 
ing a claim against the county was sub- 
mitted to the district court without a 
hearing, resulting in a reversal of the 
order, the contention of the county attor- 
ney made on appeal from the court’s order 
declining to set aside its decision on the 


ground of inadvertence and mistake based 
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on the assertion that the clerk of the 
board had failed to lodge with: the court 
a copy of the board’s record in the case, 
was not sustained, it being apparent that 
to arrive at its decision the court must 
have impliedly found that the proper 
record was before it. Huntington v. Yel- 
lowstone County, 80 M 20, 23, 257 P 1041. 


16-1810 


References 


Independent Publishing Co. v. County 
of Lewis and Clark, 30 M 83, 84, 75 P 
860; Thien v. Wiltse, 49. M 189, 194, 141 
P 146; State ex rel. Lockwood v. Tyler, 


64 M 124, 131, 208 P 1081; Yancey v. 


Park County, iia M 73, 75, 106 P 2d 349. 


Collateral References 


Counties€205 (3), (4). 
20 C.J.S. Counties §§ 310, 311. 


16-1809. (4611) Duty of clerk on appeals. The clerk of the board, 
upon an appeal being taken, must immediately give notice thereof to the 
county attorney and must make out a return of the proceedings in the mat- 
ter before the board, with its decision thereon, and file the same, together 
with the bond and all the papers therein in his possession, with the clerk of 
the district court; and such appeal must be entered, tried, and determined 
the same as pra from justices’ courts, and costs are awarded in like 


manner. 


History: Ap. p. Sec. 26, p. 504, Ban- 
nack Stat.; re-en. Sec. 26, p. 437, Cod. 
Stat. 1871; re-en. Sec. 360, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 765, 5th Div. 
Comp. Stat. 1887; amd. Sec. 4289, Pol. C. 
1895; re-en. Sec. 2948, Rev. C. 1907; re-en. 
Sec. 4611, R. C. M. 1921. 


Appeals, How Tried 


Appeals from actions of boards of coun- 
ty commissioners are prosecuted and tried 
like appeals from a justice of the peace. 
State ex rel. Seres v. District Court, 19 
M 501, 504, 48 P 1104. 


The language of the last clause of this 
section can mean no more than that the 
court may try de novo the question wheth- 
er the action of the board in its allowance 


or disallowance was correct, and so de-— 


clare. The board is not a court, and its 
action is not tantamount to a judgment. 
Its refusal to allow a claim is not conclu- 
sive, even though the claimant does not 
appeal. Greeley v. Cascade County, 22 M 
580, 586, 57 P 274; Albers v. Barnett, 53 
Mei S80; 161 Peool: 

Appeals from orders of the board of 
county commissioners disallowing claims 
against a county must, under this section, 
be tried and determined as appeals from 
justices’ courts, i. e., 


16-1810. 


they must be tried 


de novo (93-7902 and 93-7907). Yancey 
v. Park County, 111 M 73, 76, 106 P 2d 


349, 


Jurisdiction on Appeal 


The jurisdiction of the district court on 
appeal from an order made by county 
commissioners allowing or disallowing a 
claim against the county is limited to the 
determination of the question whether the 
action of the board was correct and to a 
declaration affirming or reversing it, with 
a judgment for costs. Albers v. Barnett, 
53 M 71, 80, 161 P 521. 


Waiver of Notice 


By denying a county attorney’s motion 
to set aside its decision reversing an order 
of the board of county commissioners dis- 
allowing a claim against the county, asked 
for on the ground of inadvertence and 
mistake in that the clerk of the board had 
failed to give him notice of the appeal 
as required by this section the court im- 
pliedly found as contended by respondent, 
that the county attorney had waived no- 
tice by agreeing to a submission of the 
cause without hearing or argument, and 
in denying the motion it did not abuse 
the discretion lodged in it by section 93- 
3905 (since repealed). Huntington v. Yel- 
lowstone County, 80 M 20, 23, 257 P 1041. 


(4612) Warrants—specification—presentation and payment. 


Warrants drawn by order of the board on the county treasurer for the cur- 
rent expenses during each year must specify the liability for which they 
are drawn and when they accrued, and must be paid in the order of pre- 
sentation to the treasurer. If the fund is insufficient to pay any warrant, it 
must be registered and thereafter paid in the order of its registration. 
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History: En. Sec. 4290, Pol. ©. 1895; References 


re-en. Sec. 2949, Rev. C. 1907; re-en. Sec. State ex rel. Board of County Commrs. 
4612, R. C. M. 1921. Cal. Pol. C. Sec. 4076. yy, District Court, 62 M 275, 281, 204 P 


600; State ex rel. Case v. Bolles, 74 M 54, 


Action on Warrant Prohibited 65, 238 P 586. 

An action cannot be maintained against 
a county on a county warrant. Greeley v. Collateral References 
Cascade County, 22 M 580, 588, 57 P 274.  Counties€=165, 168 (3). 


20 O.J.S. Counties §§ 249, 254. 


16-1811. (4613) Annual examination of warrants by board. The board, 
at its annual March session, or oftener if necessary, must examine the 
county warrants returned by the county treasurer, by comparing each 
warrant with the record of warrants issued in the county clerk’s office. The 
board must cause to be entered on said record, opposite to the entry of 
each warrant issued, the date when the same was canceled; and make a list 
of the warrants so canceled, specifying the number, date, amount, and the 
person to whom the same was payable, and entered the same on the minutes 
of the board. The board must cause to be canceled all county warrants 
that have remained one year or more uncalled for in the county clerk’s 
office, the same to be canceled in the same manner as other county war- 
rants. At the same time the county treasurer must deliver to the board 
all warrants or vouchers that he may have in his possession for moneys 
disbursed by him as treasurer, and the clerk must receipt for the same. 

History: Ap. p. Sec. 28, p. 504, Ban- re-en. Sec. 2950, Rev. C. 1907; re-en. Sec. 
nack Stat.; amd. Sec. 28, p. 438, Cod. Stat. 4613, R. C. M. 1921. 
1871; re-en. Sec. 362, 5th Div. Rev. Stat. 
1879; re-en. Sec. 767, 5th Div. Comp. Collateral References 


Stat. 1887; amd. Sec. 4291, Pol. C. 1895; Counties¢47. 
20 C.J.S. Counties § 81. 


CHAPTER 19 
COUNTY BUDGET SYSTEM 


Section 16-1901. County budget—estimates by county officers of revenues and expendi- 
tures—form of estimates—penalty for failure to file. 

16-1902. Tabulation by clerk of expenditure program—classifications—items 
included in. 

16-1903. Consideration of budget by commissioners—notice of budget meeting. 

16-1904. Hearings on budget—adoption—fixing tax levies. 

16-1905. Budget appropriations for outstanding warrants. 

16-1906. Appropriations—transfers among appropriations—use of borrowed 
money—liabilities for expenditures in excess of budget. 

16-1907. Emergency expenditures—notice and hearings—objections by tax- 
payers—appeal—notice and hearing dispensed with in extreme 
cases—emergenecy warrants—tax levy—lapse of appropriations. 

16-1908. County clerk’s report of expenditures and liabilities against budget 
appropriations, receipts from taxes and other sources—auditor to 
furnish statement of liabilities for which warrants not issued. 

16-1909. State examiner to make rules and regulations for carrying out act— 
accounting systems. 

16-1910. Construction of act. 

16-1911. Violation of act constitutes misdemeanor. 


16-1901. (4613.1) County budget—estimates by county officers of reve- 
nues and expenditures—form of estimates—penalty for failure to file. On 
or before the first day of June of each year the county clerk and recorder 
of each county shall notify in writing each county official, elective or ap- 
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pointive, in charge of an office, department, service or institution of the 
county to file with such county clerk and recorder, on or before the tenth 
day of June following, detailed and itemized estimates, both of the prob- 
able revenues from sources other than taxation, and of all expenditures re- 
quired by such office, department, service or institution for the next succeed- 
ing fiscal year. The county commissioners shall submit to the county clerk 
and recorder the estimate of expenditures for all purposes for such board, 
and a detailed statement showing all new road and bridge construction to 
be financed from county road and bridge funds, any special road or bridge 
funds, and from any special highway fund, and from bond issues thereto- 
fore issued or authorized, if any, for the next succeeding fiscal year, together 
with the cost thereof as computed by the county surveyor, or if for con- 
struction in charge of a special engineer then by such engineer, and it shall 
be the duty of the county surveyor and any such special engineer to pre- 
pare such estimates of cost for the county commissioners. They shall also 
submit a similar statement showing road and bridge maintenance expendi- 
tures as nearly as can be estimated. 


The county commissioners shall also submit to the county clerk and re- 
eorder detailed estimates of all expenditures for construction or improve- 
ment purposes proposed to be made from the proceeds of bond issues not 
yet authorized and from the proceeds of tax levies which are required to 
-be submitted to and approved at an election to be thereafter held. 


The estimates required in this section shall be submitted on forms pro- 
vided by the county clerk and recorder, and prescribed by the state 
examiner, and may only be varied or departed from with permission and 
approval of said officer. The county treasurer shall prepare the estimates 
for interest and debt reduction. The county clerk and recorder shall pre- 
pare all other estimates the preparation of which properly falls within the 
duties of his office. 


It shall be the duty of each of said officials to file such estimates within 
the time and in the manner provided in said form and notice, and the 
county clerk shall deduct and withhold, as a penalty, from the salary of 
each official failing or refusing to file such estimates as herein provided, the 
sum of ten dollars ($10.00) for each day of delay; provided, however, that 
the total penalty against any one official shall not exceed fifty dollars 
($50.00) in any one year; and provided further, that in the absence or dis- 
ability of any such official the duties required herein shall devolve upon the 
official or employee in charge of such office, department, service or institu- 
tion for the time being. The said notice shall contain a copy of this penalty 
clause. . 


History: En. Sec. 1, Ch. 148, L. 1929; 
amd. Sec. 1, Ch. 48, L. 1947. 


Cross-Reference 
Fiscal year, sec. 59-701. 


Consideration: of Available Money in 
Preparing Budgets—Sinking and Interest 
Fund 

In preparing their budgets and making 
their tax levies boards of county com- 


missioners must take into consideration 
the amount of ‘money already available 
is each fund for which a levy is made. 
(See also sections 16-1902 and 16-1904.) 
Levy for county bond sinking and inter- 
est fund is illegal where there is sufficient 
money in the fund to meet the needs for 
the year for which the tax is levied. 
Rogge v. Petroleum County, 107 M 36, 44, 
80 P 2d 380. 
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Levying Tax To Buy County Bonds at 
Discount : 

In the absence of express legislation au- 
thorizing boards of county commissioners 


to levy a tax for the purpose of raising” 


funds with which to buy county bonds be- 
fore they mature, even though they may 
be had at a discount, such authority does 
not exist. County commissioners have only 
such authority with reference to tax mat- 
ters as the legislature sees fit to give 
them. Rogge v. Petroleum County, 107 M 
36, 47, 80 P 2d 380. 


Tax for Sinking Fund in Excess of 
Annual Need—Invalid as to Excess 


A tax for sinking fund purposes in ex- 
cess of the amount needed for such pur- 
pose in any one year is invalid as to the 
excess; this rule does not require the 
taxing authority to levy such a rate of 
taxation as will produce exactly enough 
money for the purpose for which levied, 
the usual test being whether it is so gross- 
ly excessive as to constitute a constructive 
fraud upon the taxpayers. Rogge v. Pe- 
troleum County, 107 M 36, 44, 80 P 2d 380. 


COUNTIES 


Taxing in Excess of Need, Illegal 


It is against the policy of the law to 


raise taxes faster than the money is likely 


to be needed, and in the absence of statu- 


tory authority a tax canmot. be levied for 


the sole purpose of accumulating funds 
in the public treasury, such as for remote 
or future contingencies which may never 
arise; nor can it be levied in excess of the 
amount required for the purpose for which 
it is levied, with the intention of using 
the excess for another purpose. Rogge v. 
Petroleum County, 107 M 36, 44, 80 P 2d 
380. 


References 
State ex rel. Valley Center Drain Dist. 


v. Board of County Commrs. of Big Horn 
County, 100 M 581, 588, 51 P 2d 635. 


Collateral References 


Counties©-159. 
20 C.J.S. Counties § 232. 


Home rule charter as affecting supervi- 
sion, review and revision of tax budget. 
106 ALR 1203. 


16-1902. (4613.2) Tabulation by clerk of expenditure program—classi- 
fications—items included in. From such estimates the county clerk and 
recorder shall prepare a tabulation showing the complete expenditure pro- 
gram of the county for the current fiscal year, and the sources of revenue 
by which it is to be financed. Such tabulation shall set forth the estimated 
receipts from all sources other than taxation for each office, department, 
service, or institution for the current fiscal year, the actual receipts for the 
last completed fiscal year, the surplus or unencumbered treasury balances at 
the close of such last fiscal year, and the amount necessary to be raised by 
taxation; the estimated expenditure for each office, department, service 
or institution for the current fiscal year, the actual expenditures for the 
last completed fiscal year, and all contracts or other obligations which will 
affect the current year revenues. 


Such estimates, appropriations and expenditures shall be classified under 
the general classes of (1) salaries and wages; (2) maintenance and opera- 
tion; (3) capital outlay; (4) interest and debt redemption; (5) miscel- 
laneous; and (6) expenditures proposed to be made from bond issues not 
yet authorized, or from the proceeds of a tax levy or levies which are re- 
quired to be submitted to and approved at an election to be thereafter held. 


Within the general class of salaries and wages each salary shall be set 
forth separately together with the title or position of the recipient, provided 
that an unitemized appropriation may be made to cover the expenses of 
special deputies or assistants in any office where the services of such 
special deputies or assistants may be required during a part of the fiscal 
year only. Wages for day labor may be given in totals by designating the 
general purpose or object for which the expenditure is to be made but 
the proposed rate per diem for each class or kind of labor shall be set forth. 
Expenditures under the general class of maintenance and operation shall 
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be classified according to a standard classification to be established by the 
state examiner. Expenditures for capital outlay shall set forth and de- 
scribe each object of expenditure separately. Under the general class 
of interest and debt redemption proposed expenditures for interest and for 
redemption of principal shall be set forth separately for each series or issue 
of bonds, and warrant interest and redemption requirements shall be set 
forth in a similar manner. Under the general class of miscellaneous, expen- 
ditures for all purposes not listed in, or which cannot properly be assigned 
to any of the foregoing general classes, shall be set forth and itemized in 
detail. 

The total amount of emergency warrants issued during the preceding 
fiscal year shall be set forth with the amount issued for each emergency and 
the amount issued against each fund. 


History: En. Sec. 2, Ch. 148, L. 1929. 45, 80 P 2d 380; Great Northern Ry. Co. 


v. Phillips County, 112 M 542, 545, 118 


References P 2d 754. 


Rogge v. Petroleum County, 107 M 36, 


16-1903. (4613.3) Consideration of budget by commissioners—notice of 
budget meeting. The said tabulation shall be submitted to the county com- 
missioners by the county clerk and recorder on or before the first Monday 
of July. Upon receipt thereof the board of county commissioners shall im- 
mediately consider the same in detail, and shall on or before the second 
Monday of July make any revisions, reductions, additions or changes there- 
in that they deem advisable, and such tabulation, with such revisions, reduc- 
tions, additions or changes as have been made therein, as herein provided, 
shall constitute the preliminary budget for the fiscal year which it is 
intended to cover. Upon the completion of such budget, it shall be the duty 
of the county clerk to forthwith transmit one copy of such preliminary 
budget to the state examiner and one copy to the state board of equaliza- 
tion. The board of county commissioners shall then cause a notice to be 
published stating that said board has completed their preliminary county 
budget for the current fiscal year, and that said budget shall be placed on 
file and is open to inspection in the office of the county clerk and recorder, 
and that said board will meet on the Wednesday immediately preceding the 
second Monday in August thereafter, for the purpose of fixing the final 
budget and making appropriations, designating the time and place when 
and where such meeting shall be held, and that any taxpayer may appear 
thereat and may be heard for or against any part of said budget. Said 
notice shall be published at least one time in the official newspaper of the 
county, or if there be none, then in a newspaper of general circulation in 
the county. | 


History: En. Sec. 3, Ch. 148, L. 1929; 
amd. Sec. 2, Ch. 48, L. 1947. i 


was no need to tax to raise funds for 
bond and sinking fund, plaintiff taxpayer 
was not estopped from maintaining ac- 


Remedies for Illegal Levy—Estoppel 


Payment of a tax deemed illegal, under 
protest, and then bringing an action to 
recover it back is not the exclusive rem- 
edy of the taxpayer where the levy is 
illegal; in the instant case; where there 


tion to enjoin collection by his failure to 
appear before the board at the time the 
preliminary budget was noticed for hear- 
ing under this section. Rogge v. Petroleum 
County, 107 M 36, 47, 80 P 2d 380. 
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16-1904. (4613.4) Hearings on budget—adoption—fixing tax levies. (1) 
On the Wednesday immediately preceding the second Monday in August 
the county commissioners shall meet at the time and place designated 
in the notice provided for in section 16-1903, at which time any tax- 
payer may appear and be heard for or against any part of such budget. 
Such hearing shall be continued from day to day and shall be concluded and 
terminated and the budget finally approved and adopted on the second Mon- 
day in August and before the fixing of the tax levies by such board. 


(2) Upon the conclusion of such hearing the board shall first deter- 
mine and fix the amount which it is estimated will accrue to each fund 
during the fiscal year from all sources, except the taxation of property, but 
in so doing the board shall not include any amount which it is anticipated 
may be received during the fiscal year from the payment of taxes which 
became delinquent during any preceding fiscal year, or years. The board 
shall then determine and fix separately the amount appropriated for and 
authorized to be expended for each item in the budget and shall specify 
the fund or funds against which warrants are to be drawn and issued 
for each item in the budget and shall specify the fund or funds against 
which warrants are to be drawn and issued for the expenditures so au- 
thorized; provided that there shall not be added to the amount to be 
appropriated and authorized to be expended for any item, or to the total 
amount appropriated and authorized to be expended from any fund any 
amount or percentage whatever because of any anticipated loss of revenue 
by reason of the nonpayment of taxes levied for such fiscal year; and 
provided further that the amount appropriated and authorized to be ex- 
pended for any item contained in such budget, except for capital outlay, 
election expenses, expenditures from county poor funds, and payment of 
emergency warrants and interest thereof, must not exceed by more than 
five per centum (5%) the amount appropriated and authorized for such 
item under the appropriation contained in the budget approved and 
adopted for the fiscal year immediately preceding, and the total amount 
appropriated and authorized to be expended from any fund, except for 
capital outlay, election expenses and payment of emergency warrants and 
interest thereon, shall not exceed by more than five per centum (5%) the 
total amount appropriated and authorized for all purposes, except for 
capital outlay, election expenses, expenditures from county poor funds, 
and payment of emergency warrants, from such fund under the appropria- 
tion made from such fund in the budget approved and adopted for the 
fiseal year immediately preceding; provided further that the foregoing 
limitations shall not apply to appropriations and expenditures authorized 
to be made from the county poor fund for payment of bonds and emer- 
gency warrants and interest thereon; and provided further that the total 
expenditures authorized to be made from any fund, including reserve added 
thereto as hereinafter provided, shall not, in any event, exceed the aggre- 
gate of the cash balance in such fund at the close of the fiscal year immedi- 
ately preceding, the amount of estimated revenues to accrue to such fund, as 
determined and fixed in the manner herein provided, and the amount which 
may be raised for such fund by a lawful tax levy during the. fiscal year. 


(3) The board shall then determine and fix the amount to be raised for 
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each fund by tax levy by adding together the cash balance in the fund at 
the close of the fiscal year immediately preceding and the amount of the 
estimated revenues, if any to accrue thereto during the current fiscal year, 
as before ascertained and determined, and then deducting the total amount 
so obtained from the total amount of the appropriations and authorized 
expenditures from the fund as determined and fixed by said board, the 
amount remaining being the amount necessary to be raised for the fund by 
tax levy during the current fiscal year; provided that the board may add to 
the amount so found necessary to be raised for any fund by tax levy during 
the current fiscal year, an additional amount as a reserve to meet and care 
for expenditures to be made from such fund during the months of July to 
November, inclusive, of the next ensuing fiscal year under the annual budget 
to be thereafter adopted for such next ensuing fiscal year, but the 
amount which may be so added to any fund, as such reserve for such pur- 
pose, shall not exceed one-third of the total amount appropriated and 
authorized to be expended from such fund during the current fiscal year, 
after deducting from the amount of such appropriations and authorized 
expenditures the total amount, if any, therein appropriated and author- 
ized to be expended for election expenses and payment of emergency war- 
rants; provided further that the total amount, to be raised by tax levy for 
any fund, during such current fiscal year, including the amount of such 
reserve and any amount for payment of election expenses and emergency 
warrants, must not exceed the total amount which may be raised for 
such fund by a tax levy which does not exceed the maximum levy per- 
mitted by law to be made for such fund. , 


(4) The budget as finally determined, in addition to setting out separ- 
ately each item for which any appropriation or expenditure is authorized 
and the fund out of which the same is to be paid, shall set out the total 
amount appropriated and authorized to be expended from each fund, the 
cash balance in the fund at the close of the last preceding fiscal year, the 
amount, if any, which it is estimated will accrue to the fund from sources 
other than taxation, the reserve, if any, for the next ensuing fiscal year, and 
the amount necessary to be raised for each fund by tax levy during the cur- 
rent fiscal year. The board shall then by resolution approve and adopt the 
budget as so finally determined and enter the same at length and in detail 
in the official minutes of the board. 

(5) On the second Monday in August, and after the approval and 
adoption of the final budget, the board of county commissioners shall fix the 
tax levy for each fund at such rate as will raise the amount set out in such 
budget as the amount necessary to be raised by tax levy for such fund 
during the current fiscal year, and no more; provided, that the taxable val- 
uation of the county for the then current fiscal year shall be the basis for de- 
termining the amount of the tax levy for each fund, and each tax levy shall 
be at a rate no higher than is required on such basis, without including any 
amount for anticipated tax delinquency, to produce the amount set out in 
the budget without including any amount for anticipated tax delinquency, 
as being the amount to be raised by tax levy, and shall be made in the man- 
ner provided by section 84-3802. 

(6) The county clerk and recorder shall, not later than the fifteenth 


591 


16-1905 COUNTIES 

day of September following, forward a full, complete, itemized and detailed 
copy of the final budget, together with the tax levies made therefor, to the 
state examiner. If any county clerk and recorder shall fail, refuse, or 
neglect to forward such copy of the budget to the state examiner within 
such time, the state examiner shall, before the first day of October 1m- 
mediately following, notify the board of county commissioners of such 
county that such copy of budget has not been forwarded to him by the 
county clerk and recorder, and such board of county commissioners must 
thereupon withhold from said county clerk and recorder his salary for the 
month of September until such time as such county clerk and recorder 
shall file with such board a receipt from the state examiner showing the 
receipt by him of such copy. : 


History: En. Sec. 4, Ch. 148, L. 1929; Construction 


amd. Sec. 1, Ch. 98, L. 1937; amd. Sec. 1, 
Ch. 220, L. 1963. 


Saving Clause 


Section 2 of Ch. 220, Laws 1963 read 
“Nothing contained in this act is intended 
to or should be construed as changing, 
amending or repealing any portion of sub- 
sections (1), (3), (4), (5) and (6) of sec- 
tion 16-1904.” 


Constitutionality 


This section, prohibiting consideration 
of anticipated loss of revenue for non- 
payment of taxes, does not offend against 
section 11, article III of the constitution 
as impairing obligations of contracts, 
since the Budget Act (16-1901 to 16-1911) 
contemplates issuances of interest-bearing 
registered warrants, under sections 16- 
2002 and 16-2604, up to budget appropria- 
tion, if there be no money in a particular 
fund, which must be taken into consider- 
ation in fixing the budget for the succeed- 
ing year. Great Northern Ry. Co. v. 
Phillips County, 112 M 542, 544, 118 P 2d 
754. 


16-1905. 


“Cash balance,’ referred to in subsec- 
tion (3) of this section, and “all surplus 
moneys,” referred to in section 16-2048, 
relate to the same subject and have the 
same object, which is the disposition of 
unexpended funds on hand in the coun- 
ties at the end of each fiscal year. Chi- 
cago, Milwaukee, St. Paul & Pacific R. Co. 
v. Bennett, 145 M 191, 399 P 2d 986. 

Section 16-2048, which provides for the 
transfer of all surplus moneys from one 
fund to another, is impliedly repealed by 
subsection (3) of this section. Chicago, 
Milwaukee, St. Paul & Pacific R. Co. v. 
Bennett, 145 M 191, 399 P 2d 986. 


Tax for Use of County Road Fund 


Increased tax on railroads for use of 
county road fund was held to be invalid, 
where board of county commissioners had 
transferred moneys from the road fund 
into the general fund before determining 
tax rate for road fund in that fiscal year. 
Chicago, Milwaukee, St. Paul & Pacific R. 
Co. v. Bennett, 145 M 191, 399 P 2d 986. 


References 


Rogge v. Petroleum County, 107 M 36, 
45, 80 P 2d 380. 


(4613.4A) Budget appropriations for outstanding warrants. 


When, at the end of any fiscal year, any county has outstanding registered 
emergency warrants against any fund issued by reason of any emergency 
budget or budgets, and is without sufficient cash in such fund to pay the 
same with interest thereon, the board of county commissioners must, in the 
annual budget for such fund for the immediately following fiscal year, make 
an appropriation sufficient to pay such warrants, with the interest thereon. 


When, at the end of any fiscal year, any county has warrants outstanding 
and registered against any fund, other than warrants issued by reason of 
any emergency budget or budgets, and is without sufficient cash in such 
fund to pay the same with interest thereon, the board of county commis- 
sioners must, in the annual budget for such fund for the immediately fol- 
lowing fiscal year, make an appropriation to pay such warrants, or a sub- 
stantial part thereof; with the mterest thereon. The amount of such ap- 
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propriation shall be fixed and determined by the board of county com- 
missioners, but must, in any event, be at least ten per centum (10%) of the 
amount which might be collected by a maximum levy for such fund, if the 
amount of such outstanding and registered warrants, with interest thereon, 
equals or exceeds such amount. 


None of the provisions of this section shall be construed as authorizing 
a levy to be made for any fund in excess of the limitation now prescribed by 
existing law, or acts hereafter enacted amendatory thereof. 
History: En. Sec. 1, Ch. 170, L. 1943. 


16-1906. (4613.5) Appropriations—transfers among appropriations— 
use of borrowed money—liabilities for expenditures in excess of budget. 
(1) The estimates of expenditures, itemized and classified as required in 
section 16-1902, and as finally fixed and adopted by said board of county 
commissioners, shall constitute the appropriations for the county for the fis- 
cal year intended to be covered thereby, and the county commissioners, and 
every other county official, shall be limited in the making of expenditures 
or incurring of liabilities to the amount of such detailed appropriations and 
classifications, respectively; provided that upon a resolution adopted by 
the board of county commissioners at a regular or special meeting, and 
entered upon its minutes, transfers or revisions within the general class of 
salaries and wages and of maintenance and support may be made, provided, 
that no salary shall be increased above the amount appropriated therefor. 
Transfers between the general classes provided in section 16-1902 shall 
not be permitted, provided and except that in the case of appropriations 
to be expended from county road or bridge funds, special road district 
funds, or any special highway fund, any transfer between or among the 
general classes of (1) salaries and wages, (2) maintenance and support, 
and (38) capital outlay, may be made. 


(2) Moneys received from borrowings shall be used for no other pur- 
pose than that for which borrowed, except that if any surplus remain after 
the accomplishment of the purpose for which borrowed it shall be used to 
redeem the county debt. Where any budget shall contain an expenditure 
program to be financed from a bond issue to be authorized thereafter, no 
expenditure shall be made or obligation incurred thereunder until such 
bonds have been duly authorized and the proceeds are available, and where 
any expenditure program is to be financed from a tax levy required to be 
authorized and approved at an election no expenditure shall be made or 
obligation incurred. thereunder until such levy is so authorized and ap- 
proved. Expenditures made, liabilities incurred, or warrants issued, in 
excess of any of the budget detailed appropriations as originally deter- 
mined, or as thereafter revised by transfer, as herein provided, shall not be 
a liability of the county, but the official making or incurring of such 
expenditure or issuing such warrant shall be liable therefor personally 
and upon his official bond. The board of county commissioners shall not 
approve any claim, and the county clerk and recorder shall not issue any 
warrant for any expenditure in excess of said detailed budget appropria- 
tions as finally adopted, or as revised under the provisions hereof, except 
upon an order of a court of competent jurisdiction, or for an emergency 
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as hereinafter provided. Any county commissioner or commissioners, or 
county clerk and recorder approving any claim or issuing any warrant in 
excess of any such budget appropriation, except as above provided, shall 
forfeit to the county fourfold the amount of such claim or warrant, which 
shall be recovered in an action against such county commissioner, or com- 
missioners, or county clerk and recorder, or all of them, and their several 
sureties on their official bonds, and it shall be the duty of the county 
attorney of such county to bring an action therefor in the name of the 
county. 


History: En. Sec. 5, Ch. 148, L. 1929. 


Excess Funds—Reversion to General 
Fund 

Where county commissioners fix salary 
of officer at less than that provided in 
budget it is not necessary that there be a 
resolution for a transfer of a part of the 
funds, since excess funds will revert to 
the general fund at the end of the fiscal 
year. State ex rel. Thompson vy. Gallatin 
County, 120 M 263, 184 P 2d 998, 1002. 


the county budget the board of county 
commissioners is not bound to pay each 
county employee the salary so fixed with- 
out diminution. State ex rel. Thompson v. 
Gallatin County, 120 M 263, 184 P 2d 998, 
1002. 


References 


Great Northern Ry. Co. v. Phillips Coun- 
ty, 112 M 542, 545, 118 P 2a 754. 


Collateral References 


Counties€—153, 159, 162. 


Salary Schedule—Effect 20 C.J.S. Counties §§ 222, 232, 235. 


When a salary schedule is adopted in 


16-1907. (4613.6) Emergency expenditures—notice and hearings—ob- 
jections by taxpayers—appeal—notice and hearing dispensed with in ex- 
treme cases—emergency warrants—tax levy—lapse of appropriations. (1) 
In a public emergency, other than such as are hereinafter specifically 
described, and which could not reasonably have been foreseen at the time 
of making the budget, the board of county commissioners, by unanimous 
vote of the members present at any meeting, the time and place of which 
all the commissioners shall have had reasonable notice, shall adopt and 
enter upon their minutes a resolution stating the facts constituting the 
emergency and the estimated amount of money required to meet such 
emergency and shall publish the same, together with a notice that a public 
hearing will be held thereon at the time and place designated therein, but 
which shall not be less than one week after the date of said publication, at 
which any taxpayer may appear and be heard for or against the expendi- 
ture of money for such alleged emergency. Such resolution and notice shall 
be published once in the official newspaper of the county, and if there be 
none then in a newspaper of general circulation in the county. 


(2) Upon the conclusion of such hearing, if the commissioners shall 
approve of such emergency expenditure, they shall make and enter upon 
their official minutes, by unanimous vote of all of the members of the 
board present at such meeting, an order setting forth the facts constituting 
such emergency together with the amount of expenditure authorized by 
them therefor, which order, so entered, shall be lawful authorization for 
them to expend such amount, but no more, for such purpose, subject how- 
ever, to the following limitations: No expenditures shall be made or liability 
incurred pursuant to said order until five (5) days, exclusive of the day of 
entry of said order, shall have elapsed, during which time any taxpayer or 
taxpayers of said county feeling aggrieved by said order may appeal there- 
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from to the district court for such county by filing with the clerk of such 
court a verified petition, a copy of which shall theretofore have been 
served upon the county clerk and recorder of said county as the clerk of 
the board of county commissioners. Said petition shall set forth in detail 
the objections of the petitioner or petitioners to said order, giving their 
reasons why the said emergency does not exist. The service and filing of 
such petition shall operate to suspend such emergency order and the 
authority to make any expenditure or incur any liability thereunder, until 
final determination of the matter by the court. 


(3) Upon the filing of such petition the court shall immediately fix a 
time for hearing such petition which shall be at the earliest convenient 
time. At such hearing the court shall hear the matter de novo and may take 
such testimony as it deems necessary. Its proceedings shall be summary 
and informal and its determination as to whether an emergency, such as is 
contemplated within the meaning and provisions of this act, exists or not, 
and whether the expenditure authorized by said order is excessive or not 
shall be final. 

(4) The total of all. emergency budgets, and appropriations made 
therein, in any one year, to be paid from the county poor fund shall not 
exceed the amount which would be produced by a mill levy equal to the 
difference between the mills levied in that year and the maximum mill 
levy authorized by law to be made for such fund, computed against the tax- 
able value of the property subject to such levy, as shown by the last com- 
pleted assessment roll of the county. 


(5) Upon the happening of an emergency caused by fire, flood, ex- 
plosion, storm, earthquake, epidemic, riot, or insurrection, or for the 
immediate preservation of order or of public health, or for the restoration 
of a condition of usefulness of which has been destroyed by accident, or 
for the relief of a stricken community overtaken by calamity, or in settle- 
ment of approved claims for personal injuries or property damages, ex- 
clusive of claims arising from the operation of any public utility owned 
by the county, or to meet mandatory expenditures required by law, the 
county commissioners may, upon adoption by unanimous vote of all 
members present at any meeting, the time and place of which all members 
shall have had reasonable notice, of a resolution stating the facts con- 
stituting the emergency, and entering the same upon their minutes, make 
the expenditures or incur the liabilities necessary to meet such emergency 
without further notice or hearing; provided, that the aggregate total of 
all expenditures made or liabilities incurred in any fiscal year to meet 
emergencies other than such as are caused by fire, flood, explosion, earth- 
quake, epidemic, riot or insurrection, shall not exceed the sum of two 
hundred thousand dollars ($200,000.00) in counties of classifications 1, 2, 3 
and 4, provided, however, that after July 1, 1963, such emergency expendi- 
tures shall not exceed twenty-five thousand dollars ($25,000.00) ; fifteen 
thousand dollars ($15,000.00) in counties of classifications 5 and 6, and 
seven thousand five hundred dollars ($7,500.00) in counties of classification 
7 unless the excess above said sum shall first have been authorized by a 
majority of the taxpaying freeholders of such county, who are registered 
electors therein, voting at a general or special election. The question of 
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authorizing such excess expenditure shall be submitted in the following 
form, inserting in the ballot the amount of the excess proposed to be au- 
thorized and a description of the emergency to be met: 

Shall the board of county commissioners Of .......1.....2...---00-0-00--- County, 
Montana be authorized to make additional expenditures and incur addi- 
tional liabilities in the amount of. $.................. over and above the sum 
Ofte. Set toen Phere is , to meet an emergency caused by .........----.---2-:---+++ 


[] No 

Notice of such election shall be given by posting notice thereof at least 
fifteen (15) days before such election in three (8) public places in each 
voting precinct within the county and by publishing such notice for not 
less than ten (10) days before the date of such election. 


(6) <All emergency expenditures shall be made by the issuance of 
emergency warrants drawn against the fund or funds properly chargeable 
with such expenditures, and the county treasurer is authorized and directed 
to pay such emergency warrants with any money in such fund or funds 
available for such purpose, and if, at any time, there shall not be sufficient 
money available in such fund or funds to pay such warrants then such 
warrants shall be registered, bear interest and be called in for payment in 
the manner provided by law for other county warrants. 


(7) The county clerk and recorder shall include in his annual tabula- 
tion to be submitted to the board of county commissioners the total amount 
of emergency warrants issued during the preceding fiscal year, and the 
county commissioners shall include in their tax levies a levy for each fund 
sufficient: to raise an amount equal to the total amount of such warrants, 
if there be any, remaining unpaid at the close of such preceding fiscal year 
because of insufficient money in such fund to pay the same; provided, 
however, that no levy shall be made for any fund in excess of the levy 
authorized by law to be made therefor; and provided further, that the board 
of county commissioners may submit the question of funding such emer- 
gency warrants at any election, as provided by law, and if at any such 
election the issuing of such funding bonds be authorized it shall not then 
be necessary for any levy to be made for the purpose of paying such 
emergency warrants. 


(8) All appropriations, other than appropriations for incompleted im- 
provements in progress of construction, shall lapse at the end of the fiscal 
year; provided that the appropriation accounts shall remain open for a 
period of thirty (80) days thereafter for the payment of claims incurred 
against such appropriations prior to the close of the fiscal year and re- 
maining unpaid. After such period shall have expired, all appropriations 
except as hereinbefore provided, regarding incompleted improvements, 
shall become null and void, and any lawful claim presented thereafter 
against any such Meee shall be provided for in the next ensuing 
budget. | 


History: En. Sec. 6, Ch. 148, L. 1929; Cross-Reference 
amd. Sec. 2, Ch. 170, L. 1943; amd. Sec. 1, Temporary authority for emergency tax 
Ch. 159, L. 1953; amd. Sec. 1, Ch. 148, L. . levy by county commissioners, sec. 84-3805, 
1955; amd. Sec..1, Ch. 194, L. 1963... note. Set Se a 
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Construction 


The general words “mandatory expendi- 
tures required by law” as used in sub- 
section 5 are not limited by the doctrine 
of ejusdem generis to the specific types of 
calamities enumerated earlier in the sub- 
section since the general words are not 
associated in any way with the specific 
words but rather they embrace an entirely 
different subject matter from those char- 
acterized by the specific words. Burke v. 
Sullivan, 127 M 374, 265 P 2d 203. 


Emergency Budget for General Relief 
Not for “Single Purpose” Requiring Elec- 
tors’ Approval under Constitutional In- 
hibition 


County commissioners establishing an 
emergency budget under this section for 
general relief purposes in the amount of 
$15,000, without the approval of the elec- 
tors, did not create an indebtedness or 
liability for a “single purpose” in excess 
of $10,000 without such approval within 
the inhibition of section 5, article XIII 
of the constitution, since the entire debt 
for all relief purposes cannot be regarded 
a single purpose, because the emergency 
arises by virtue of many separate and dis- 
tinct purposes, founded on a duty express- 
ly imposed in normal functioning of a 
county. State ex rel. Nelson v. Board of 


16-1908. 


16-1909 


County Commrs., 111 M 395, 397, 109 P 2d 
1106. 


Emergency Warrants Proper for Un- 
budgeted Drain Assessments 


Where drain district assessments against 
a county, which had been approved by 
the court and had the force of judg- 
ments, were unpaid for lack of funds, 
no budget appropriation having been made 
therefor, the clerk and chairman of the 
board of county commissioners should 
have issued emergency warrants for the 
assessments and writ of mandate to the 
board itself, directing it to pay the as- 
sessments, was improperly issued. State 
ex rel. Valley Center Drain Dist. v. Board 
of County Commrs. of Big Horn County, 
100 M 581, 588, 51 P 2d 635, explained in 
127 M 374, 379, 265 P 2d 203. 


References 


State ex rel. Silver Bow County v. 
Brandjord, 107 M 231, 237, 82 P 2a 589; 
State ex rel. Barr v. District Court, 108 
M 433, 435, 91 P 2d 399; Great Northern 
Ry. Co. v. Phillips County, 112 M 542, 545, 
118 P 2d 754. 


Collateral References 


Counties€-162, 164. 
20 C.J.S. Counties §§ 235, 248. 


(4613.7) County clerk’s report of expenditures and liabilities 


against budget appropriations, receipts from taxes and other sources—audi- 
tor to furnish statement of liabilities for which warrants not issued. On the 
first Monday in each month the county clerk and recorder shall submit to 
the board of county commissioners a report showing the expenditures and 
liabilities against each separate budget appropriation incurred during the 
preceding calendar month, and like information for the whole of the fiscal 
year to the first day of the month in which such report is made, together 
with the unexpended balance of each appropriation. He shall also set forth 
the receipts from taxes, and in detail the receipts from all other sources 
by each fund for the same period. In counties having county auditors the 
county auditor, on the last business day of each month, shall furnish the 
county clerk and recorder with a statement showing the total amount of 
liabilities incurred against each budget appropriation for which warrants 
have not been issued up to the close of said business day. 
History: En. Sec. 7, Ch. 148, L. 1929. 


16-1909. (4613.8) State examiner to make rules and regulations for 
carrying out act—accounting systems. The state examiner hereby is em- 
powered, and it is made his duty to make such rules, regulations and classi- 
fications, and prescribe such forms as may be necessary to carry out the 
provisions of this act, to define what expenditures shall be chargeable to 
each budget account, and to establish such accounting and cost systems as 
may be necessary to provide accurate budget information. 

History: En. Sec. 8, Ch. 148, L. 1929. 
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16-1910. (4613.9) Construction of act. This act shall not be construed 
to create any new fund or funds or to authorize a levy to be made for any 
fund in excess of the limitation now prescribed by existing law or acts 
amendatory thereof. 


History: En. Sec. 9, Ch. 148, L. 1929. Collateral References 
Counties€-153%. 
20 C.J.S. Counties § 236. 


16-1911. (4613.10) Violation of act constitutes misdemeanor. Any per- 
son violating any of the provisions of this act shall be guilty of a misde- 
meanor. 


History: En. Sec. 10, Ch. 148, L. 1929. Collateral References 
Counties€102. 
20 C.J.S. Counties § 146. 


CHAPTER 20 
COUNTY FINANCE—BONDS AND WARRANTS 


Section 16-2001. Investment of sinking funds of counties, cities and towns—protection 
and keeping of bonds, securities, and any time or savings de- 
posits. 

16-2002. County registered warrants—interest. 

16-2003. Lost bond or warrant. 

16-2004. Indemnity to be given. 

16-2005. Duplicate bonds, warrants or coupons, how given. 

16-2006. What notice imparted. 

16-2007. Duty of county treasurer in reference to lost bonds. 

16-2008. Board of county commissioners may issue bonds for certain purposes. 

16-2009. Repealed. 

16-2010. Limitation on amount of bonds—issuance in excess of limitations 
void. 


16-2011. Term of bonds—power to redeem—maximum interest. 

16-2012. Form of: bonds. 

16-2013. Bonds issued for certain purposes may be issued without holding an 
election. 


16-2014, Floating poor fund indebtedness—special levy to fund. 

16-2015. Resolution, contents of. 

16-2016. Excess in poor fund, how applied. 

16-2017. Amount of special levy—disposition of proceeds. 

16-2018. Grant-in-aid denied counties failing to avail themselves of act. 

16-2019. Levy of special county tax to pay floating indebtedness—when 
authorized—disposal of proceeds. 

16-2020. Procedure for taking advantage of act. 

16-2021. Petition and election required for bonds issued for other purposes. 

16-2022. Form, contents and proof of petition. 

16-2023. Consideration of petition—ealling election. 

16-2024. Notice of election—election hours—election officers. 

16-2025. Form of ballots and conduct of election. 

16-2026. Who are entitled to vote. ; 

16-2027. Percentage of electors required to authorize bond issue. 

16-2028. Canvass of election returns—resolution for bond issue. 

16-2029. Form of notice of sale of bonds. 

16-2030. Publication of notice of sale. 

16-2031. Notice to the state board of land commissioners. 

16-2032. Sale of bonds. 

16-2033. Form and execution of bonds. 

16-2034. Printing of the bonds. 

16-2035. Registration of bonds—copy to be preserved. 

16-2036. Delivery of bonds—payment for same. 

16-2037, Counties liable on bonds. 

16-2038. Treagurer’s certificate as to principal and interest to be paid. 
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16-2039. Tax. pyle 

16-2040. Liability of members of board of county commissioners. 

16-2041. County bond funds. ; : 

16-2042. Payment of principal and interest. 

16-2043. Redemption of bonds before maturity. 

16-2044. Investment of sinking and interest fund. 

16-2045. Cancellation of bonds, coupons and warrants. 

16-2046. Exchange of bonds for amortization bonds. 

16-2047. Application to outstanding bonds. 

16-2048. County commissioners to transfer funds. 

16-2049. Petty cash fund. 

16-2050. Investment of county moneys in county warrants and investment 
of school district or county high school moneys. 


16-2001. (4622.1) Investments of sinking funds of counties, cities and 
towns—protection and keeping of bonds, securities, and any time or sav- 
ings deposits. That the board of county commissioners of any county of 
the state of Montana, and the council or commission of any city or town 
of the state of Montana, shall have the power and authority and shall 
invest so much of the bond sinking funds of any such county, city or 
town, as is not needed for the payment of bonds or interest coupons, in 
United States government bonds or securities, state bonds or securities, 
any time or savings deposits, county, city or school district bonds or 
county or city warrants or other bonds or securities which are supported 
by general taxation, except irrigation district bonds, and special improve- 
ment district or maintenance district bonds or warrants; provided, how- 
ever, that all such investments must first be approved by the state exam- 
iner, and that all such bonds, securities, or any time or savings deposits 
must be due and payable at least sixty (60) days before the obligations, 
for the payment of which the sinking fund was established, shall become 
due and payable; and provided further, that whenever any of the bonds, 
for which such sinking fund was established, are not yet due but are then 
redeemable under optional provisions thereof, such sinking funds shall not 
be subject to investment but shall be used and applied in payment and 
redemption of such bonds. The bonds, securities, and any time or savings 
deposits in which any such sinking funds are invested shall be kept 
in the custody of the county, city or town treasurer and held by him 
for the benefit of the county, city or town, as the case may be. It shall 
be the duty of such treasurer to properly protect such bonds, securities, 
and any time or savings deposits by imsurance, the use of safety deposit 
boxes, or other means, the expense of which shall be a proper charge 
against the particular county, city or town. All moneys derived from in- 
terest on sinking fund investments as herein authorized, shall be credited 
by the treasurer of such county, city or town, to the sinking fund for 
which the investment was made. 


History: En. Sec. 1, Ch. 86, L. 1923; Sale of public bonds at less than par 
amd. Sec. 1, Ch. 37, L. 1939; amd. Sec. 1, or face value. 91 ALR 7 and 162 ALR 
Ch. 11, L. 1963. 396. 

Printing, lithographing, or other me- 

Cross-Reference chanical signature on public bonds, cou- 

Fiscal year, sec. 59-701. pons, or other public pecuniary obliga- 

tions. 94 ALR 768. 

Collateral References Meaning of term “assessment” or “as- 

CountiesC-186%. sessed valuation” when used as basis of 

20 C.J.S. Counties § 277. tax or debt limit. 156 ALR 594. 
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16-2002. (4625) County registered warrants—interest. All county war- 
rants hereafter issued, after having been presented to the county treas- 
urer for payment and by him endorsed “Not paid for want of funds in the 
treasury,” from and after the date of such presentation and endorsement, 
shall draw interest at the rate of four (4%) per cent per annum. 


History: En. Sec. 1, p. 99, L. 1899; re- 
en. Sec. 2915, Rev. C. 1907; re-en. Sec. 
4625, R. C. M. 1921; amd. Sec. 1, Ch. 15, 
L. 1941. 


References 
State ex rel. Case v. Bolles, 74 M 54, 


65, 238 P 586; Great Northern Ry. Co. v. 
Phillips County, 112 M 542, 545, 118 P 
2d 754. 


Collateral References 
Counties€-168 (4). 
20 C.J.S. Counties § 255. 


DECISIONS UNDER FORMER LAW 


‘Failure To Endorse Warrant 


Under the act of February 8, 1865, au- 
thorizing county commissioners to pay in- 
terest on county warrants, it was held 
that the neglect of the county treasurer 
to endorse a county warrant, “not paid 
for want of funds in the treasury,” does 


to pay the interest authorized by statute, 
and that the endorsement should show 
that the warrant had been presented for 
payment at a certain time and payment 
refused for want of funds in the treasury. 
Territory ex rel. Largey v. Gilbert, 1 M 
S71, STD, B18; 


not release the county from its liability 


16-2003. (4626) Lost bond or warrant. The board is authorized, upon 
satisfactory proof that any original bond, warrant, or coupon has been lost 
or destroyed, to issue to the owner or holder of such bond, warrant, or 
coupon a duplicate thereof, which will take the place in order of registra- 
tion and payment of such original bond, warrant, or coupon, and in all cases 
supersede and take the place of such original. 


History: En. Sec. 1, p. 83, L. 1881; Collateral References 
re-en. Sec. 4251, Pol. C. 1895; re-en. Sec. Counties¢165. 
2916, Rev. C. 1907; re-en. Sec. 4626, R. C. 20 C.J.S. Counties § 249. 
M. 1921. 


16-2004. (4627) Indemnity to be given. Before issuing such duplicate 
bond, warrant, or coupon, the board must require the person demanding the 
same to execute and deliver to the treasurer of the county a bond, payable 
to the county, in double the amount of the bond, warrant, or coupon, with 
at least two good and sufficient sureties, who must be required to justify as 
in case of attachment, the conditions of such bond being that the principal 
and sureties therein will indemnify and save harmless the county from all 
loss, costs, or damages by reason of the issuing of the duplicate, and will 
pay to any person entitled to receive the same, as the lawful holder of the 
original bond, warrant, or coupon, all moneys received upon such duplicate. 

History: En. Sec. 2, p. 83, L. 1881; re- 2917, Rev. C. 1907; re-en. Sec. 4627, R. C. 
en. Sec. 4252, Pol. C. 1895; re-en. Sec. M. 1921. 

16-2005. (4628) Duplicate bonds, warrants or coupons, how given. The 
chairman of the board, at the time of issuing any duplicate bond, warrant, 
or coupon, must write across or upon the face thereof the word “duplicate,” 
in red ink. 


History: En. Sec. 3, p. 83, L. 1881; re- 
en. Sec. 4253, Pol. C. 1895; re-en. Sec. 


16-2006. (4629) What notice imparted. The word “duplicate” upon 
any bond, warrant, or coupon imparts notice to all persons that the same is 
issued subject to the provisions of this article. 
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History: En. Sec. 4, p. 83, L. 1881; re- Collateral References 
en. Sec. 4254, Pol. C. 1895; re-en. Sec. Counties¢=166. 
2919, Rev. C. 1907; re-en. Sec. 4629, R. C. 50 CIS. Counties § 248. 
M. 1921. 


16-2007. (4630) Duty of county treasurer in reference to lost bonds. 
It is the duty of the county treasurer, upon the production to him of any 
original bond, warrant, or coupon, by the lawful owner or holder thereof, to 
assign by endorsement and to deliver to him the bond mentioned in section 
16-2004, and such owner or holder may maintain an action in his own name 
upon such bond for the recovery of any moneys paid upon such duplicate, 
but the delivery of such bond does not relieve or exonerate the county from 
the payment of the amount specified therein upon a demand and refusal 
of the sureties named in the indemnifying bond to pay the same. 


History: En. Sec. 5, p. 83, L. 1881; Collateral References 
re-en. Sec. 4255, Pol. C. 1895; re-en. Sec. Counties¢187. 
2920, Rev. C. 1907; re-en. Sec. 4630, R. C. 20 C.J.S. Counties § 276. 
M. 1921. 


16-2008. (4630.1) Board of county commissioners may issue bonds 
for certain purposes. The board of county commissioners of every county 
of the state is hereby vested with the power and authority to issue, nego- 
tiate and sell coupon bonds on the eredit of the county, as hereinafter in 
this act more specifically provided, for any of the following purposes: 

(a) For the purpose of acquiring land for sites and grounds for a 
public building or buildings of any kind within the county and under its 
control, which the county has lawful authority to acquire or erect, control 
and maintain; for the purpose of acquiring land for any other public use 
or activity within the county, under its control and authorized by law. 

(b) For the purpose of constructing, erecting or acquiring by pur- 
chase necessary public buildings within the county, under its control and 
authorized by law, making additions to and repairing buildings and for 
the purpose of furnishing and equipping the same, and for the purpose of 
building, purchasing, constructing and maintaining devices intended to 
protect the safety of the public from open ditches carrying irrigation or 
other water. 

(c) For the purpose of enabling a county to liquidate its indebtedness 
to another county incident to the creation of a new county or the changing 
of any county boundary line. 

(d) For the purpose of funding, paying and retiring outstanding coun- 
ty warrants lawfully issued against the county general fund, road fund, 
bridge fund or poor fund, when there is not sufficient money in the fund 
against which such warrants are drawn to pay and retire such warrants and 
the levying of taxes sufficient to pay and retire such warrants within a 
period of three (3) years would, in the judgment of the board of county 
commissioners, work a hardship and be an undue burden upon the taxpay- 
ers of the county. 

(e) For the purpose of refunding, paying and redeeming optional, re- 
deemable or maturing bonds when there are not sufficient funds available 
to pay such bonds and it is deemed for the best interests of the county to 
refund such bonds. 
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(f) For the purpose of funding, paying and retiring outstanding seed 
grain warrants lawfully issued under the provisions of section 4651, and 
for the purpose of funding, paying and retiring outstanding special relief 
warrants lawfully issued under the provisions of section 4692, when there is 
not sufficient money available to pay such warrants and the levying of spe- 
cial taxes sufficient to pay the same within a period of three (8) years 
would, in the judgment of the board of county commissioners, work a hard- 
ship and be an undue burden upon the taxpayers of the county. 


(g) For the purpose of funding, paying in full or compromising, set- 
tling and satisfying any judgment which may have been rendered against 
the county in a court of competent jurisdiction, when there are not suffi- 
cient funds available to pay such judgment and when sufficient money 
cannot be raised to satisfy such judgment by an annual tax levy of ten (10) 
mills levied on all the taxable property within the county through a period 
of three (3) years. 


The resolution providing for the issue of such bonds must recite the facts 
concerning the judgment to be funded and the terms of any compromise 
agreement which may have been entered into between the board of county 
commissioners and the judgment creditor. 


(h) Whenever the total indebtedness of a county exceeds the constitu- 
tional limitation of five per centum (5%) of the value of the taxable prop- 
erty therein and the board of county commissioners of said county finds 
and determines that the county is unable to pay and discharge such in- 
debtedness in full, the said board of county commissioners shall have the 
power and authority to negotiate with the holders of the bonds of said 
county for an agreement or agreements whereby said bondholders agree to 
accept less than the full amount of such bonds and the accrued unpaid inter- 
est thereon in full payment and satisfaction thereof, to enter into such 
agreement or agreements and to issue refunding bonds for the amount 
agreed upon. These bonds may be issued in more than one series if the 
circumstances so require and each series may be either amortization bonds 
or serial bonds. 

The plan agreed upon between the board of county commissioners and 
the bondholders shall be embodied in full in the resolution providing for 
the issue of such bonds. 


History: En. Sec. 1, Ch. 188, L. 1931; 
amd. Sec. 1, Ch. 135, L. 19387; amd. Sec. 1, 


ers to issue funding bonds after July 1, 
1963, to fund outstanding county war- 


Ch. 136, I. 1963; amd. Sec. 12-102, Ch. 
197, L. 1965. 


NOTE.—Sections 4651 and 4692, re- 
ferred to in subsection (f) were repealed 
by Chs. 22 and 29, Laws 1935. 


Temporary Authority for Funding 
Bonds 


Chapter 210, Laws 1963, authorized 
county commissioners, during the period 
from July 1 to December 31, 1963, to issue 
bonds under certain.-conditions for the 
purpose of funding warrants outstanding 
on June 30, 1963. The act read: “An act 
authorizing boards of county commission- 


rants as of June 30, 1963; providing the 
term of funding bonds; providing for a 
public hearing; and providing an effective 
date. 

“Section 1. The board of county com- 
missioners of any county having, at the 
close of business on June 30, 1963, an in- 
debtedness in excess of two hundred 
thousand dollars ($200,000) consisting of 
outstanding warrants issued against any 
authorized county fund or funds and, be- 
ing without sufficient money in any such 
fund or funds with which to pay the same, 
may, on and after July 1, 1963, issue and 
sell negotiable funding bonds to the ex- 
tent that such outstanding warrants ‘shall 
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exceed the total cash on hand in such 
funds of the county as of the close of 
business on June 30, 1963, for the purpose 
of funding, paying, and retiring such 
outstanding warrants. 

“Section 2. Such funding bonds may be 
issued and sold without the board of 
county commissioners being required to 
submit the question of issuing such bonds 
at an election; and provided, further, that 
such bonds, when issued, may with all 
other outstanding indebtedness of the 
county exceed, in the aggregate, the limit 
of indebtedness fixed by section 16-2010, 
R. C. M. 1947, but the total of all out- 
standing indebtedness of the county in- 
eluding funding bonds shall not exceed in 
the aggregate the five per cent (5%) limit 
of indebtedness permitted such county un- 
der section 5 of article XIII of the Mon- 
tana constitution. 


“Section 3. Such bonds shall be issued 
for a term not to exceed ten (10) years 
and shall be sold on the basis of competi- 
tive bids in accordance with the laws of 
the state of Montana governing the issu- 
ance, sale and exchange of county bonds 
and the levying of taxes for the payment 
of principal and interest and the redemp- 
tion thereof. 


“Section 4. Before adopting a resolu- 
tion providing for the issue and sale of 
such bonds, the board of county commis- 
sioners shall publish a proclamation de- 
claring its intention to so adopt a resolu- 
tion for the issue and sale of funding 
bonds. The proclamation shall set forth 
the total amount of county warrants and 
indebtedness outstanding, the total amount 
of such proposed bond issue, the proposed 
methods of payment and redemption, and 
such further information as the board 
shall consider necessary. The proclama- 
tion shall provide for a public hearing to 
be conducted at least ten (10) days sub- 
sequent to the publication. Any taxpaying 
elector of the county may attend such 
hearing and present written or oral pro- 
test to the passage of the resolution and 
the board shall fully consider all protests 


16-2009. 


Repeal 

This section (See. 2, Ch. 188, L. 1931; 
Sees. 1, 2, Ch. 240, L. 1947), defining sin- 
gle and separate purposes with relation to 


16-2010 


so submitted. If, after considering all pro- 
tests, the board determines that the best 
interests of the county require the issu- 
ance of such funding bonds, its decisions 
shall be final and it may adopt the nece- 
essary resolution for the issue and sale 
of such funding bonds. 

“Section 5. The purpose of this act is 
to allow any county having an indebted- 
ness in excess of two hundred thousand 
dollars ($200,000) consisting of outstand- 
ing warrants and being without sufficient 
money to pay the same out of current tax 
receipts, to achieve a sound and current 
financial basis and to attain a position of 
compliance with county budget laws. 

“Section 6. This act shall be in full 
force and effect from and after its passage 
and approval and shall be effective from 
the date of its approval until December 
ol, 1963.7 


Cross-References 


County high school bonds, sees. 75-4112, 
75-4113, 75-4115. 
Term of bonds, see. 16-2011. 


Effect of Funding Road Warrants 


Taxpayer paid city taxes for years 1937 
and 1938 at which time this section was 
in effect. The county later proposed to 
sell funding bonds to redeem road fund 
warrants issued, in part, during those 
years, the bonds to be issued pursuant to 
Ch. 188, Laws 1939 (omitted). Since this 
section, authorizing issuance of funding 
bonds to retire road fund warrants was 
in effect when the taxes were paid, the 
subsequent statute did not offend against 
section 13, article XV of the constitution 
prohibiting any law imposing a new lia- 
bility in respect to transactions or con- 
siderations already passed. State ex rel. 
Siegfriedt v. Carbon County, 108 M 510, 
517, 92 P 2d 301, 123 ALR 1456. 


Collateral References 

CountiesG-174, 175. 

20 C.J.S. Counties §§ 258, 261. 

43 Am. Jur. 309, Public Securities and 
Obligations, § 52. 


(4630.2) Repealed—Chapter 197, Laws of 1965. 


the acquisition of land and acquisition 
and construction of buildings, roads and 
other public works, was repealed by See. 
12-109, Ch. 197, Laws 1965. 


16-2010. (4630.3) Limitation on amount of bonds—issuance in excess 
of limitations void. No county shall issue bonds for any purpose which, 
with all outstanding bonds and warrants, except county high school bonds 
and emergency bonds, will exceed two and one-half per centum (214%) 
of the. value of the taxable property therein, to be ascertained by. the last 
assessment for state and. county taxes previous to. the issuance of such 
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bonds; provided, however, that a county may issue bonds which, with all 
outstanding bonds and warrants will exceed two and one-half per centum 
(214%), but will not exceed five per centum (5%) of the value of such 
taxable property, when necessary to do so for the purpose of acquiring 
land for a site for county high school buildings and for erecting or acquir- 
ing buildings thereon and furnishing and equipping the same for county 
high school purposes; provided, however, that this act shall not be con- 
strued to extend limitations on bonded indebtedness for county high 
school purposes, as fixed by section 75-4114, and acts amendatory thereof; 
and further provided, that the foregoing limitations shall not apply to 
refunding bonds issued for the purpose of paying or retiring county 
bonds lawfully issued prior to January 1, 1932. All bonds issued by any 
county in excess of the limitations herein fixed shall be null and void. 
The words “value of the taxable property,” as used in this section, are used 
in the same sense as in section 5 of article 13, of the constitution, and shall 
be given the same meaning and construction. 


History: En. Sec. 3, Ch. 188, L. 1931; 38 Am. Jur. 110, Municipal Corpora- 
amd. Sec. 1, Ch. 115, L. 1933; amd. Sec. tions, § 422 et seq.; 43 Am. Jur. 289, 
2, Ch. 135, L. 1937; amd. Sec. 12-103, Ch. Public Securities and Obligations, § 23. 


197, L. 1965. mans } 
Obligation for local improvements as 
NOTE.—Section 75-4114, referred to in within municipal debt limit. 33 ALR 
this section, was repealed by Sec. 1, Ch. 1415. 


83, Laws 1951. Funding or refunding obligations as 

subject to conditions respecting limitation 

Collateral References of indebtedness or approval by voter. 97 
Counties€173 (2). ALR 442. 


20 C.J.S. Counties § 259. 


16-2011. (4630.4) Term of bonds—power to redeem—maximum inter- 
est. No bonds issued for any of the purposes designated in subdivisions (a), 
(b), or (¢), of section 16-2008, shall be for a longer term than twenty (20) 
years; no bonds issued for any of the purposes designated in subdivisions 
(d), or (e), of section 16-2008, shall be for a longer term than ten (10) 
years. 


The following limitations as to term shall apply to all bonds issued under 
subdivision (f) of section 16-2008; No bonds shall be issued for a longer 
term than ten (10) years, provided, that if the unexpired term of the bonds 
to be refunded shall be more than ten (10) years then, in such event, the 
refunding bonds may be issued for such unexpired term; or if such ten 
(10) year term will require an annual tax levy for payment of such re- 
funding bonds exceeding ten (10) mills on all property subject to taxation 
in the county, then, in such event, the term may be so extended as to re- 
duce the required annual levy to ten (10) mills, provided, however, that 
the term shall not under any circumstances exceed twenty (20) years. 


No bonds issued for any of the purposes designated in subdivision (g) 
of section 16-2008 shall be for a longer term than five (5) years. 


Bonds issued for any of the purposes designated in subdivisions (h) and 
(1) of section 16-2008 shall not be for a longer term than will be required 
to repay the bonds with interest through a tax levy of ten (10) mills on all 
the property within the county subject to taxation and the term shall not 
exceed (20) years. The length of the term required shall be estimated and 


604 


COUNTY FINANCE—BONDS AND WARRANTS 16-2012 


calculated by the board of county commissioners- based upon the per- 
centage of valuation of the property upon which taxes are levied and paid 
within such county as ascertained from the last completed assessment for 
state and county taxes taking into account probable changes in the tax- 
able valuation and losses in tax collections, provided, however, that 
irrespective of any miscalculation by the county commissioners in fixing 
the term of the bonds the county must from year to year make a sufficient 
tax levy to pay the interest and installments on principal on the bonds as 
the same fall due. 


All bonds issued for a longer term than five (5) years shall be redeem- 
able at the option of the county five (5) years from the date of issue and on 
any payment due date thereafter before maturity and shall be so stated on 
the face of the bonds, The maximum rate of interest which any of such 
bonds may bear shall be six per cent (6%) per annum and shall be pay- 
able semiannually. 


History: En. Sec. 4, Ch. 188, L. 1931; leted former subdivision (c) and ap- 
amd. Sec. 2, Ch. 115, L. 1933; amd. Sec. propriately redesignated the succeeding 
3, Ch. 135, L. 1937; amd. Sec. 1, Ch. 33, subdivisions. Former subdivisions (d) 
L. 1943. through (i) are now subdivisions (c) 
: through (h). 

Compiler’s Note 


References in this section to subdivi- Collateral References 
sions of section 16-2008 are affected by 43 Am. Jur. 362, Public Securities and 
the amendment of section 16-2008 by Sec. Obligations, §§ 112-116. 
12-102, Ch. 197, Laws of 1965 which de- 


16-2012. (4630.5) Form of bonds. All bonds hereafter issued by any 
county shall be either amortization bonds or serial bonds, and all things 
being equal amortization bonds shall be issued in preference to serial bonds, 
otherwise serial bonds may be issued. 

The term “amortization bonds,” as used in this act, is hereby defined 
as meaning that form of bond on which a part of the principal is required 
to be paid each time interest becomes due and payable, which part pay- 
ment of principal increases with each following installment in the same 
amount the interest payment decreases, so that the combined amount pay- 
able on principal and interest is the same on each interest payment date; 
provided, however, that the final payment may vary in amount from the 
other payments to the extent resulting from disregarding fractional 
cents in the other payments. 

The term “serial bonds,” as used in this act, is hereby defined as being 
a bond issue payable in equal annual installments, one (1) installment 
consisting of one (1) or more bonds, becoming due and payable each 
year, the amount to be paid and redeemed each year being determined by 
dividing the total amount of the bonds to be issued by the total number 
of years the issue is to run, so that the total amount of principal to be 
paid each year the bonds are to run will be the same; provided, however, 
that the installments becoming due and payable the first year, or the 
first and second years, may vary in amount from the others to the extent 
resulting from fixing the amounts of each bond of the other installments 
at one hundred dollars ($100.00), five hundred dollars ($500.00) or one 
thousand dollars ($1,000.00) as may be determined by the board of county 
commissioners. 
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-- -20 C.J.S. Counties -§ 268. - 
43 Am. Jur. 356, Public Securities _ 
GER §§ 106- ‘111. 


. History: ..En..Sec. 5, Ch..188, L. 1931; 
amd. Sec. 1, Ch. 112, L. 1961. . 
Collateral References 
Counties€183 (2). 


16-2013. (4630.6) Bonds issued for certain purposes may be issued 
without holding an election. Bonds issued for the purpose of enabling a 
county to liquidate its indebtedness to another county incident to the crea- 
tion of a new county or the changing of a county boundary line; for the 
purpose of refunding, paying and redeeming optional, redeemable or matur- 
ing bonds; for the purpose of funding, paying in full, or compromising, 
settling and satisfying any judgment which may have been rendered 
against the county in a court of competent jurisdiction; and for the 
purpose of refunding any bonds for which the holders have agreed to accept 
less than the full amount of principal and interest in full payment and 
satisfaction; as set forth in subdivisions (d), (e), (f), (g), (h), and (i), 
of section 16-2008, may be issued without submitting the same to an elec- 
tion. Provided, however, that no refunding bonds shall be issued, unless 
such refunding bonds shall bear interest at a rate of at least one-half of one 
per cent (14 of 1%) less than the outstanding bonds which are to be re- 
funded. In order to issue bonds for any of said purposes it shall only be 
necessary for the board of county commissioners, at a regular or duly called 
special meeting, to pass and adopt a resolution setting forth the facts 
in regard to the indebtedness to be paid or bonds to be refunded, showing 
the reason for issuing such bonds and fixing and determining the details 
thereof, giving notice of the sale thereof in the same manner that notice 
is required to be given of the sale of bonds authorized at an election, and 
then following the procedure prescribed in this act for the sale and is- 
suance of such bonds. 


All bonds sold without submitting the question of their issue to an 
election, as herein authorized, shall be sold at open competitive bidding, 
but all sealed and written bids submitted for the purchase of such bonds 
shall be considered the same as open bids. 


History: En. Sec. 6, Ch. 188, L. 1931; 
amd. Sec. 4, Ch. 135, L. 1937; amd. Sec. 2, 
Ch. 33, L. 1943. 


Compiler’s Note 


References to subdivisions of section 
16-2008 in this section are affected by the 
amendment of section 16-2008 by Sec. 12- 


former subdivision (c) and appropriately 
redesignated the succeeding sections. 
Former subdivisions (d) through (i) are 
now subdivisions (c) through (h). 


Collateral References 


Counties€—176-178. 
20 C.J.S. Counties § 266. 


102, Ch. 197, Laws of 1965 which deleted 


16-2014. Floating poor fund indebtedness—special levy to fund. The 
board of county commissioners of any county having, at the close of busi- 
ness on the 30th day of June, 1943, a floating indebtedness consisting of 
valid outstanding warrants drawn and issued against its poor fund, or 
valid and subsisting debts and liabilities, including any amount or amounts 
owing to the state public welfare department, or to any of its funds, by 
way of reimbursement, payable out of such poor fund but for which war- 
rants have not been issued, or consisting of both such warrants and debts 
and liabilities, and being without sufficient money in such poor fund with 


606 


COUNTY FINANCE—BONDS AND WARRANTS 16-2017 


which to pay the same and leave a balance therein. sufficient to meet the 
expenditures which will be required to be made therefrom during the 
period July 1, 1943 to October 31, 1948, may provide for the payment of 
such floating indebtedness, or so much thereof as cannot be paid from the 
money in such poor fund and leave such required balance, by making 
special. levies for and. during either or both of the fiscal years July 1, 1948 
to June 30, 1944, and July 1, 1944 to June 30, 1945, as hereinafter provided. 
History: En. Sec. 1, Ch. 92, L. 1943. 


16-2015. Resolution, contents of. The board of county commissioners 
of any county desiring to take advantage of the provisions of this act 
shall, at the regular meeting of the board in July, 1948, adopt a resolution, 
which shall set forth the following as of the close of business on June 380, 
1948: (a) the amount of such outstanding poor fund warrants; (b) the 
amount of all debts and liabilities for which warrants have not been issued, 
excluding any amount or amounts due to the state public welfare board or 
any of its funds; (c) the amount or amounts due to the state public welfare 
board or any of its funds; (d) the amount of money in the poor fund; (e) 
an estimate of the amount necessary to meet expenditures which will be 
required to be made from the poor fund during the period July 1 to 
October 31, 1943; (f) the excess, if any, of the amount of money in the 
poor fund over the amount of such estimated required expenditures, and 
which excess can be applied in payment of such floating indebtedness; (g) 
the amount of such floating indebtedness which cannot be paid out of 
moneys in the poor fund and leave a balance therein sufficient to meet 
such estimated required expenditures and to the payment of which amount 
the proceeds of the special tax herein authorized to be made shall be ap- 
plied. 

History: Hn. Sec. 2, Ch. 92, L. 1943. 


16-2016. Excess in poor fund, how applied. If it shall appear from 
said resolution that there is any amount of money in the poor fund in ex- 
cess of the amount required for such estimated expenditures, then such 
excess shall be applied in payment of such floating indebtedness, provided, 
that if the resolution shall show that the county is owing any amount or 
amounts to the state public welfare department for reimbursements, then 
any such excess, or so much thereof as may be necessary, shall be applied in 
payment of such amount or amounts owing to such state public welfare 
department. 

History: En. Sec. 3, Ch. 92, L. 1943. 


16-2017. Amount of special levy—disposition of proceeds. The board 
of county commissioners of any such county, after the adoption of such 
resolution shall have the power and authority to make a special tax levy of 
not exceeding one (1) mill for the fiscal year July 1, 1943 to June 30, 1944, 
for the purpose of paying such floating indebtedness, with interest there- 
on, and if the proceeds of such levy are not sufficient for such purpose, then 
to make a levy of not exceeding one (1) mill for the fiscal year July 1, 1944 to 
June 30, 1945, for such purpose, such levies to be made at the time other 
tax levies are made and fixed by the board. The proceeds of such special 
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tax levy or levies shall be by the county treasurer deposited in a special 
fund to be designated “poor fund debt reduction fund” and shall not be 
used for any purpose whatever except for payment of the principal and 
interest of such floating indebtedness as set out in said resolution, provided, 
that if said resolution shall show any amount or amounts owing to the 
state public welfare department or to any of its funds, the proceeds of such 
levy or levies shall first be applied to the payment thereof, and any re- 
maining amount of such proceeds shall then be applied to the payment of 
such other floating indebtedness; and provided, further, that if, after all 
of such floating indebtedness, with interest thereon, has been fully paid, any 
amount remains in such special fund then such amount, with any amounts 
coming into said fund thereafter from payment of delinquent or protested 
taxes, shall be transferred to the poor fund of the county. 
History: En. Sec. 4, Ch. 92, L. 1943. 


16-2018. Grant-in-aid denied counties failing to avail themselves of act. 
No county which may take advantage of the provisions of this act, and 
which fails to do so, and which shall be owing any amount or amounts to the 
state public welfare department or any of its funds by way of reimburse- 
ment, and which amount or amounts, or some part thereof, could have 
been paid by such county taking advantage of this act and making a levy 
or levies as herein provided, shall receive from the state public welfare 
department any grant-in-aid in accordance with or under the provisions 
of sections 71-301 to 71-314 so long as any part of any such amount or 
amounts, shall remain unpaid. 

History: En. Sec. 5, Ch. 92, L. 1943. 


16-2019. Levy of special county tax to pay floating indebtedness— 
when authorized—disposal of proceeds. The board of county commissioners 
of each county having, at the close of business on the 15th day of February, 
1943, a floating indebtedness in excess of two-fifths (2/5) of one (1) per 
cent of the taxable valuation of the county for the fiscal year July 1, 1942, 
to June 30, 19438, consisting of valid and subsisting outstanding warrants 
drawn against any fund or funds, and being without sufficient money in 
any such fund or funds with which to pay the same, and leave a balance or 
balances sufficient to meet the expenditures from such fund or funds neces- 
sary to be made therefrom during the fiscal year ending June 30, 1943, may 
provide for the payment of such floating indebtedness, or so much thereof 
as is in excess of the money in such fund or funds available for the pay- 
ment thereof, by levying a special tax or taxes sufficient to pay such 
floating indebtedness with the interest thereon; provided, however, that the 
board of county commissioners may levy a special tax or taxes during the 
fiscal year commencing July 1, 1943, in an amount sufficient to pay the 
whole of such floating indebtedness, with the interest thereon, during such 
fiscal year, or such board of county commissioners may levy in each year, 
beginning with the fiscal year commencing July 1, 1948, a special tax or taxes 
in an amount sufficient to pay at least twenty (20) per centum of such 
floating indebtedness with interest thereon in each fiscal year, but such spe- 
cial taxes must be levied in such amounts as will be sufficient to fully pay 
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the whole of such floating indebtedness with the interest thereon before the 
Ist day of July, 1947. 


The proceeds of every such special tax levy shall be by the county 
treasurer deposited in a special fund to be designated “debt reduction 
fund,” and shall not be used for any purpose whatever except for payment 
of the principal and interest of such floating indebtedness incurred prior to 
and outstanding on February 15, 1948; provided, that after the principal 
and interest of such floating indebtedness have been fully paid, any amount 
remaining in such special fund, or afterwards coming into the same from 
protested or delinquent taxes, may be transferred to the general fund of 
the county, or to such other county fund as the board of county commis- 
sioners may order. 

History: En. Sec. 1, Ch. 98, L. 1943. 


16-2020. Procedure for taking advantage of act. The board of county 
commissioners having any such floating indebtedness, and desiring to take 
advantage of the provisions of this act, must, not later than the 15th day 
of March, 1948, adopt a resolution stating that it is the intention of the 
board of county commissioners of such county to provide for the payment 
of registered warrants outstanding at the close of business on February 15th, 
1948, and the amount of such warrants issued and outstanding against each 
fund and which are to be paid. Said board shall, in its budget for the fiscal 
year commencing July 1, 1943, and in its annual budget each year there- 
after, make an appropriation sufficient to pay the amount of such war- 
rants as provided by such resolution, with the interest which will be due on 
such amount, and at the time of fixing tax levies for county purposes said 
board shall annually fix a special levy of such number of mills as may be 
necessary to raise such amount with such interest, until such warrants with 
the interest thereon are fully paid. 

History: En. Sec. 2, Ch. 98, L. 1943. 


16-2021. (4630.7) Petition and election required for bonds issued for 
other purposes. County bonds for any other purpose than those enumer- 
ated in section 16-2013 shall not be issued unless authorized at a duly 
called special or general election at which the question of issuing such bonds 
was submitted to the qualified electors of the county and approved, as pro- 
vided in section 16-2027; and no such bond election shall be called 
unless there has been presented to the board of county commissioners a 
petition, asking that such election be held and such question be sub- 
mitted, signed by not less than twenty per centum (20%) of the quali- 
fied electors of the county, who are taxpayers upon property within the 
county and whose names appear on the last completed assessment roll for 
state and county taxes. 

History: En. Sec. 7, Ch. 188, L. 1931. 


16-2022. (4630.8) Form, contents and proof of petition. Every petition 
for the calling of an election to vote upon the question of issuing county 
bonds shall plainly and clearly state the purpose or purposes for which the 
proposed bonds are to be issued, and shall contain an estimate of the 
amount necessary to be issued for such purpose or purposes. There may be a 
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separate petition for each purpose; or two (2) or more purposes may be com- 
bined in one (1) petition if each purpose, with an estimate of the amount 
of bonds necessary to be issued therefor, is separately stated in such peti- 
tion. Such petition may. consist of one (1) sheet, or of several sheets 
identical in form: and fastened together after being circulated and signed 
so-as to form a single complete petition before being delivered to the 
county clerk as hereinafter provided. The petition shall give the post- 
office address and voting precinct of each person signing the same. 

Only persons who are qualified to sign such petitions shall be qualified 
to circulate the same, and there shall be attached to the completed petition 
the affidavit of some person who circulated, or assisted in circulating such 
petition, that he believes the signatures thereon are genuine and that the 
signers knew the contents thereof before signing the same. The completed 
petition shall be filed with the county clerk who shall, within fifteen (15) 
days thereafter, carefully examine the same and the county records show- 
ing the qualifications of the petitioners, and attach thereto a certificate 
under his official signature and the seal of his office, which certificate shall 
set forth: : 

(1) The total number of persons who are registered electors and whose 
names appear upon the last completed assessment roll for state and county 
taxes. ro . 

(2) Which and how many of the persons whose names are subscribed 
to such petition are possessed of all of the qualifications required of signers 
to such petition. 

(3) Whether such qualified signers constitute more or less than twenty 
per centum (20%) of the registered electors whose names appear upon the 
last completed assessment roll for state and county taxes. 

History: En. Sec. 8, Ch. 188, L. 1931. 


16-2023. (4630.9) Consideration of petition—calling election. When 
such petition has been filed with the county clerk and he has found that 
it has a sufficient number of signers, qualified to sign the same, he shall 
place the same before the board of county commissioners at its first meeting 
held after he has attached his certificate thereto. The board shall thereupon 
earefully examine the petition and make such other investigation as it may 
deem necessary. 


If it is found that the petition is in proper form, bears the requisite 
number of signers of qualified petitioners, and is in all other respects suf- 
ficient, the board shall pass and adopt a resolution which shall recite the 
essential facts in regard to the petition and its filing and presentation, the 
purpose, or purposes, for which the bonds are proposed to be issued, and 
fix the exact amount of bonds proposed to be issued for each purpose, 
which amount may be less than but must not exceed the amount set forth in 
the petition, determine the number of years through which such bonds 
are to be paid, not exceeding the limitations fixed in section 16-2011, and 
making provision for having such question submitted to the qualified elec- 
tors of the county at the next general election, or at a special election 
which the board may call for such purpose. 

History: En. Sec. 9, Ch. 188, L. 1931. 
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16-2024. (4630.10) Notice of election—election hours—election officers. 
Whether such election is held at the general election, or at a special elec- 
tion, separate notice shall be given thereof. Such notice shall state the date 
when such election will be held, the hours between which the polls will be 
open, the amount of bonds proposed to be issued, the purpose of the issue, 
the term of years through which the bonds are to be paid, and such other 
information regarding the holding of the election and the bonds proposed 
to be issued as the board may deem proper. If bonds are to be issued for 
two (2) or more purposes, each purpose and the amount therefor must be 
separately stated. Such notice shall be posted in each voting precinct 
throughout the county in the same manner as notices for a general elec- 
tion are required to be posted. Such notice must also be published once each 
week for four (4) consecutive weeks preceding the election in the official 
newspaper of the county. 

If the question of issuing bonds is submitted at a special election called 
for such purpose the board of county commissioners shall fix the hours 
through which the polls are to be kept open, which shall be not less than 
eight (8), and which must be stated in the notice of election, and may 
appoint a smaller number of election judges than is required for a general 
election, but in no ease shall there be less than three (3) judges in the pre- 
cinct, and such judges shall act as their own clerks. 


If the question of issuing bonds is submitted at a general election, the 
polls shall be kept open during the same hours as are fixed for such 
general election and the judges and clerks for such general election shall 
act as the judges and clerks for such bond election. 


History: En. Sec. 10, Ch. 188, L. 1931. NOTE.—See section 23-1203 for hours 
of election. 


16-2025. (4630.11) Form of ballots and conduct of election. The form 
of ballots shall be as prescribed by section 16-2306; but if bonds are 
sought to be issued for two (2) or more separate purposes, then separate 
ballots must be provided for each purpose. The election shall be conducted 
in the manner prescribed by said section 16-2306, and the general election 
laws of the state shall govern in so far as they are applicable; but if such 
question be submitted at a general election the votes thereon must be 
counted separately and separate returns must be made by the judges and 
elerks at such election. 


History: En. Sec. 11, Ch. 188, L. 1931. Collateral References 
43 Am. Jur. 342, Public Securities and 
Obligations, §§ 88-99. 


16-2026. (4630.12) Who are entitled to vote. In. all county bond 
elections hereafter held only qualified registered electors residing within 
the county, who are taxpayers upon property therein and whose names 
appear upon the last completed assessment roll for state, county and 
school district taxes, shall have the right to vote. Upon the adoption of 
the resolution calling for the election, the county clerk must cause to be 
published in the official newspaper of the county a notice, signed by him, 
stating that registration for such bond election will close at noon on the 
fifteenth day prior to the date for holding such election and at that time 
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the registration books shall be closed for such election. Such notice must 
be published at least ten (10) days prior to the day when such registration 
books will be closed. 

After the closing of the registration books for such election the county 
clerk shall promptly prepare lists of the registered electors of such voting 
precinct, who are taxpayers upon property within the county and whose 
names appear on the last completed assessment roll for state, county and 
school district taxes, and who are entitled to vote at such election, and 
shall prepare precinct registers for such election, as provided in section 
23-515, and deliver the same to the judges of election prior to the open- 
ing of the polls. It shall not be necessary to publish or post such list of 
qualified electors. 


History: En. Sec. 12, Ch. 188, L. 1931; 
amd. Sec. 1, Ch. 138, L. 1939; amd. Sec. 
18, Ch. 64, L. 1959. 


16-2027. (4630.13) Percentage of electors required to authorize bond 
issue. Whenever the question of issuing county bonds for any purpose is 
submitted to the qualified electors of a county, at either a general or special 
election, not less than forty per centum (40%) of the qualified electors en- 
titled to vote on such question must vote thereon, otherwise such propo- 
sition shall be deemed to have been rejected; provided, however, that if 
forty per centum (40%), or more of such qualified electors do vote on 
such question, at such election, and a majority of such votes shall be cast 
in favor of such proposition, then such proposition shall be deemed to have 
been approved and adopted. 

History: En. Sec. 13, Ch. 188, L. 1931. 


16-2028. (4630.14) Canvass of election returns—resolution for bond 
issue. If the bonding election be held at the same time as a general election, 
then the returns shall be canvassed at the same time as the returns from 
such general election; but if the bonding election is a special election, then 
the board of county commissioners shall meet within ten (10) days after 
the date of holding such special election and canvass the returns. If it is 
found that at such election forty per centum (40%) or more, of the 
qualified electors entitled to vote at such election voted on such question, 
and that a majority of such votes were cast in favor of the issuing of such 
bonds, the board of county commissioners shall, at a regular or special 
meeting held within thirty (80) days thereafter, pass and adopt a resolu- 
tion providing for the issuance of such bonds. Such resolution shall 
recite the purpose for which such bonds are to be issued, the amount 
thereof, the maximum rate of interest the bonds may bear, the date they 
shall bear, the period of time through which they shall be payable, the 
optional provisions, if any; and provide for the manner of the execution 
of the same. It shall provide that preference shall be given amortization 
bonds but shall fix the denomination of serial bonds in case it shall be 
found advantageous to issue bonds in that form, and shall adopt a form 
of notice of the sale of the bonds. 


The board may, in its discretion, provide that such bonds may be 
issued and sold in two or more series or installments. 
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Provided, however, that if none of said bonds have been sold and 
issued within three years from the date of the bonding election, and no 
vested rights have accrued thereunder, the board of county commissioners 
may rescind the authority to sell and issue such bonds by the passage 
and adoption of a resolution wherein is recited the reason for such rescis- 


sion of authority. 


History: En. Sec. 14, Ch. 188, L. 1931; 
amd. Sec. 1, Ch. 210, L. 1961. 


Resolution for Bond Issue—Compliance 
with Statute 


In view of the purpose of Ch. 24, Laws 
Extraordinary Session 1933-34 (omitted) 
i, e., to permit counties to secure the bene- 
fits of the National Industrial Recovery 
Act by borrowing money from the federal 
government for emergency relief, and the 
fact that it was apparent at the time the 
act was passed that the conditions and re- 
quirements of the government would con- 
flict with the general laws of the state 
with relation to issuance and sale of 


bonds, failure of a board of county 
commissioners strictly to comply with 
the provisions of this section and section 
16-2029, as to the form of resolution 
to be passed by it providing for the is- 
suance of bonds voted to obtain a federal 
loan was not fatal to their validity; hav- 
ing followed those provisions as closely as 
it was possible for it to do, and at the 
same time conform to the requirements of 
the federal government, their action was 
sufficient; so far as not in harmony with 
the federal requirements, this section and 
section 16-2029 must be held inappli- 
cable. Shekelton v. Toole County, 97 
M 213, 216, 33 P 2d 531. 


The notice of sale 


16-2029. (4630.15) Form of notice of sale of bonds. 
shall state the purpose or purposes for which the bonds are to be issued 
and the amount proposed to be issued for each purpose and shall be 
substantially in the following form: 


NOTICE OF SALE OF COUNTY BONDS 


Notice is hereby given by the board of county commissioners of.............. 
Roe | county, state of Montana, that the said board will on the .............. 
GUE C ie. eer ener | oe Loe wae Lie soty Of tee yee tes o’clock 
AR M., at the office of the pond in the courthouse in the (town or city) 
SE meen tap a0 2” Fle Bh Me in the said county, sell to the highest and 
best bidder for cash, either amortization or serial bonds of the said county 
fee omeO la eeIOUTi LOL) kets. rete ge wie dollars* (Gh. 2 ), for the 
OYE ELSIE AN Re As 0) SORE aE Oa St Riv : 


Amortization bonds will be the first choice and serial bonds will be the 
second choice of the said board. 


If amortization bonds are sold and issued, the entire issue may be put 
into one single bond or divided into several bonds, as the said board may 
determine upon at the time of sale, both principal and interest to be pay- 
able in semiannual installments during a period of .....-............-- years from 
the date of issue. 


If serial bonds are issued and sold they will be in the amount of................ 


DS Rade ea ee dollars ($..........................) each, except the last bond which 
oral Hern thetanounthior ts) 22) ees dollars ($24-.naee ys sess UI. Ol-22. 2 
<< PRE Vols. ee dollars (¢................) of the said serial bonds will become 
Dey abletonnihe hy ekit aut ae Cis? (OL is A... 28 ee re et wl teen and 


a like amount on the same day each year thereafter until all of such bonds 
are paid, except that the last installment will be in the amount of .............. 
Gotlare (Ss oar as 
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The said bonds, whether amortization or serial bonds, will bear date of 
, and will bear interest at a rate not exceed- 
ing six per centum (6%). per annum, payable semiannually, on the 
Cay-nor eee er ob The (month) and 
RTGS AS ET EO (month) ............4........... In each year, and will be 
redeemable in full (here insert the optional provisions, if any, to be recited 
in the bonds.) 

The said bonds will be sold for not less than their par value with 
accrued interest to date of delivery, and all bidders must state the lowest 
rate of interest at which they will purchase the bonds at par. The board 
reserves the right to reject any and all bids and to sell the said bonds at 
private sale. 

All bids other than by or on behalf of the state board of land commis- 
sioners of the state of Montana must be accompanied by a certified check 
Ghee RUT Or ee eet ee een dollars 33) 30) se eer. ), payable to the 
order of the clerk, which will be forfeited by the successful bidder in the 
event that he shall fail or refuse to complete the purchase of the said 
bonds in accordance with the terms of his bid. 

All bids should be addressed to the board of county commissioners of 
said county and delivered to BONN) elerk of said county. 


ATTEST: 


ecemenwecseccecccescosseenn VAC YY) VR enw ee ce ewc mmc ewer e crower ccoecron © =6\ SHLAA UTE J eee eee wc ence ce meee cee er er eene seen 


Chairman, Board of County Commissioners 


OL ee eee en ee county, 
3 3 State of Montana. 


See cee seed cw ec cece cere cece ees e cece sees ese see ewes os eee coer seses © See eer eee seco esses eeeseeoss= sees 


Clerk of the Board of County Onn einer: 
Teg A at de lM I ove county, Montana. 
Address: 2.0 ele en 2 oe Reon tanns 


. History: En. Sec. 15, Ch. 188, L. 1931. 


Resolution for Issuance of Bonds . 
In view of the purpose of Ch. 24, 
Laws Extraordinary Session 1933-34 (omit- 
ted) i. e., to permit counties to secure the 


benefits, ‘of the National Industrial Re- . 
covery Act by borrowing money from the 


federal government for emergency relief, 
and the fact that it was apparent at the 
time the act was passed that the condi- 
tions and requirements of the government 
would conflict with the general laws of 
the state with relation to issuance and sale 
of bonds, failure of a board of county 
commissioners strictly to comply with the 
provisions of section 16-2028 and this 


16-2030. 


section, as to the form of resolution to be 
passed by it providing for the issuance 


- of bonds voted to obtain a federal loan 


was not fatal to their validity; having 
followed those provisions as closely as 
it was possible for it to do, and at the 
same time conform to the requirements of 
the federal government, their action was 
sufficient; so far as not in harmony 
with the federal requirements, this section 
and section 16-2028 must be held inap- 
plicable. Shekelton v. Toole County, 97 
M 213, 216, 33 P 2d 531. 


“Collateral References 


Counties€182. 
20 C.J.S. Counties § 275. 


(4630.16) Publication of notice of sale. The board of county 


commissioners shall cause such notice to be published once each week for 
four successive weeks immediately preceding the date of sale in the official 
newspaper of the county; and the board may in its discretion cause such 
notice to be published in some financial newspaper published in the city of 
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New York, or in the city of Chicago, or in financial newspapers published in 
each of said cities. 


History: En. Sec. 16, Ch. 188, L. 1931.. 


16-2031. (4630.17). Notice to the state board of land commissioners. 
At the same time the notice is sent. to the official newspaper of the county 
for publication the county clerk shall send a copy of such notice to the 
secretary of the state board of land commissioners and shall thereupon 
furnish to the said secretary a transcript of the proceedings had for the 
issuance of bonds, and such other information relating thereto as the 
secretary may find necessary. 

History: En. Sec. 17, Ch. 188, L. 1931. 


16-2032. (4630.18) Sale of bonds. The board of county commissioners 
shall meet at the time and place fixed in the notice to consider bids for the 
bonds. The bonds shall be sold at not less than par and accrued interest to 
date of delivery, and each bidder shall specify the form of bonds to be is- 
sued, whether amortization or serial, and the rate of interest at which he 
will purchase the bonds. A bid for amortization bonds shall have the 
preference over a bid for serial bonds, all other things being equal; and in 
determining the kind of bonds to be issued the board shall take into con- 
sideration not only the rate of interest demanded on each kind, but also all 
other known elements affecting the interests of the county, and the board 
shall accept the bid which they shall judge most advantageous to the 
county; provided, that no bid shall be accepted which will require the 
bonds to bear a rate of interest exceeding six per centum (6%) per annum. 
No attorney fees, brokerage or other fees, or commission of any kind shall 
be paid to any person or corporation for assisting in the proceedings, or in 
the preparation of the bonds, or in negotiating the sale thereof. The board 
is authorized to reject any or all bids and to sell the bonds at private sale 
if they deem it for the best interests of the county; provided, however, 
that such bonds shall not bear a greater rate of interest than six per 
centum (6%) and shall not be sold at less Skies par and accrued interest 
to date of delivery. 


History: En. Sec. 18, Ch. 188, L. 1931. Sale of public bonds at less than par 
or face value. 91 ALR 7 and 162 ALR 
Collateral References 396. 


43 Am. Jur. 373, Public Securities and 
Obligations, §§ 126-149. 


16-2033. (4630.19) Form and execution of bonds. At the time of the 
sale of the bonds or at a meeting held thereafter the board of county com- 
missioners shall prescribe the form of the bonds, whether amortization 
bonds or serial bonds, and of the coupons to be attached thereto. Each 
and every county bond and every coupon attached thereto must be signed 
by the chairman of the board of county commissioners and the county 
treasurer and attested by the county clerk, and each ek shall have the 
county seal affixed thereto. 


. History: En. Sec. 19, Ch. 188, L. 1931; Collateral References 
amd. Sec. 8, Ch. 260, L. 1959. ; - Counties¢>183. (2). 
| ‘ia a 20 0.3.8. Counties § 268. 
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16-2034. (4630.20) Printing of the bonds. Under the direction of the 
board, the county clerk shall cause the bonds, with coupons thereto at- 
tached, to be printed or lithographed at the expense of the county at lowest 
commercial rates; provided, however, that a purchaser of such bonds may 
furnish the same to the county for execution if the same is done at his own 
expense and without expense to the county. | 


History: En. Sec. 20, Ch. 188, L. 1931. Printing, lithographing, or other me- 
chanical signature on public bonds, cou- 

Collateral References pons, or other public pecuniary obligation. 

Counties€183 (1). 94 ALR 768. 

20 C.J.S. Counties § 269. 


16-2035. (4630.21) Registration of bonds—copy to be preserved. When 
duly executed by the officers of the county as herein provided, the 
bonds shall be registered by the county treasurer in a book provided for 
that purpose before being delivered to the purchaser. Such registration 
shall show the number and amount of each bond, the date of issue, date re- 
deemable and date when the same becomes due, the amount of all payments 
of both principal and interest required to be made on each bond with the 
dates when the same are required to be paid, and the name and address of 
the purchaser. The county clerk shall also deliver to the county treasurer 
an unsigned and canceled printed copy of a bond of each issue, as so issued 
and registered, to be preserved in his office. 

History: En. Sec. 21, Ch. 188, L. 1931. Collateral References 


Counties@185. 
20 C.J.S. Counties § 274. 


16-2036. (4630.22) Delivery of bonds—payment for same. In case the 
state board of land commissioners is the purchaser of the bonds, the 
county treasurer shall forward the registered bonds to the secretary of 
the board who shall cause the same to be delivered to the state treasurer 
and payment therefor shall be made in the manner provided by law. In 
case the bonds are purchased by other investors the county treasurer 
shall deliver the bonds to the purchaser upon receiving full payment 
therefor. All moneys arising from the sale of such bonds shall be paid to 
the county treasurer and shall be immediately available for the purpose or 
purposes for which the bonds were issued and for no other purpose. 

History: En. Sec. 22, Ch. 188, L. 1931. 


16-2037. (4630.23) Counties liable on bonds. All bonds issued under 
the provisions of this act shall be legal and valid obligations of the county 
issuing the same, and the full faith and credit of such county are hereby 
irrevocably pledged for the prompt payment of both principal and interest 
thereof as the same become due. | 


History: En. Sec. 23, Ch. 188, L. 1931. Collateral References 
Counties¢184. 


References 20 C.J.S. Counties § 273. 
State ex rel. Siegfriedt v. Carbon Coun- 
ty, 108 M 510, 513, 92 P 2a 301. 


16-2038. (4630.24) Treasurer’s certificate as to principal and interest 
to be paid. Whenever any county has any issue or series of bonds out- 
standing and there is not sufficient funds on hand available for the payment 
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of the full amount of the interest and principal thereof, the county treasurer 
of such county shall between the first and fifth days of August in each year 
while such bonds, or any thereof, remain outstanding and unpaid, make out 
and deliver to the board of county commissioners of such county a state- 
ment showing the amount required to be raised by tax levy during the then 
current fiscal year for payment of interest and principal becoming due 
and payable during such fiscal year, or within ninety (90) days thereafter, 
on each issue or series of bonds outstanding, or if no part of the principal 
of any such issue or series of bonds will become due and payable within 
such time, then such statement shall show the amount required to be raised 
by tax levy during such year for payment of interest becoming due dur- 
ing such time and to place the proper amount in the sinking fund for the 
payment of the principal of such bonds when they become due, as provided 
in section 16-2039. 
History: En. Sec. 24, Ch. 188, L. 1931. Collateral References 


Counties¢-187, 


References 20 C.J.S. Counties § 276. 


Rogge v. Petroleum County, 107 M 36, 
44, 80 P 2d 380. 


16-2039. (4630.25) Tax. The board of county commissioners, at the 
time of making the levy of taxes for county purposes, must levy a separate 
and special tax, upon all taxable property in the county, for the payment 
of interest on and principal of each series or issue of bonds outstanding, and 
the tax levy for any one series or issue of bonds must be entirely separate 
and distinct from such levy for any other series or issue of bonds. The levy 
made for the purpose of paying interest on and principal of each series or 
issue of bonds must be high enough to raise an amount sufficient to pay all 
interest on and so much of the principal, if any, of such bonds as will be- 
come due and payable during the then current fiscal year or within ninety 
(90) days thereafter, as such amount is shown by the treasurer’s statement 
provided by section 16-2038; and if no part of the principal of such bonds 
will become due and payable within such time, then such tax levy must be 
high enough to raise an amount sufficient to pay all interest which will be- 
come due and payable during the current fiscal year or within ninety 
(90) days thereafter, and to also place in the sinking fund for such issue or 
series of bonds, for the payment of the principal thereof when the same 
becomes due, an amount not less than a sum produced by dividing the whole 
amount for which such series or issue of bonds were originally issued by 
the number of years for which the same were originally issued to run. 


History: En. Sec. 25, Ch. 188, L. 1931. Collateral References 
CountiesC192. 
References 20 C.J.S. Counties § 281. 


State ex rel. Siegfreidt v. Carbon Coun- 
ty, 108 M 510, 514, 92 P 2d 301. 


16-2040. (4630.26) Liability of members of board of county commis- 
sioners. If the board of county commissioners of any county shall fail, 
neglect or refuse in any year to make a levy sufficient to pay the interest on 
and principal of any issue or series of bonds, as required by the provisions 
of section 16-2039, the holder of any bond of such issue or series, or any tax- 
payer paying taxes on property situated in such county, may apply to the 
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district: court of the county issuing such bonds for a: writ of mandate to 
compel the board of county commissioners of such county to make a proper 
and sufficient levy for such purposes; and if, upon the hearing of such ap- 
plication it shall appear to the satisfaction of the court that the board of 
county commissioners has failed, neglected or refused to make any levy 
whatever for such purposes, or has made a levy but that the same is insuf- 
ficient to raise the amount required to be raised for such purposes under 
the provisions of section 16-2039, the court shall determine the amount of 
the deficiency and shall issue a writ of mandate directed to and requiring 
such board of county commissioners, at the next meeting thereof for the 
purpose of making and fixing county levies, to raise the amount of such de- 
ficiency, which levy shall be in addition to the levy required to be made 
for the then current fiscal year; provided, that any costs which may be al- 
lowed or awarded the petitioner in any such proceeding shall be paid by 
the members of the board of county commissioners, and shall not be a 
charge against such county. 
History: En. Sec. 26, Ch. 188, L. 1931. Collateral References 


Mandamus¢—115. 
55 C.J.S. Mandamus § 182. 


16-2041. (4630.27) County bond funds. The county treasurer of each 
county shall keep in his books a special and separate sinking and inter- 
est fund account for each series or issue of outstanding bonds issued by his 
county, and each such fund must at all times show the exact condition 
thereof. All taxes collected for interest and principal on county bonds 
shall be placed to the credit of the sinking and interest fund for which the 
same were levied, and such fund shall not be used for any purpose other 
than the payment of principal and interest on such bonds so long as any of 
such bonds remain outstanding. When all bonds of any series or issue, with 
the interest thereon, have been fully paid, or called in for payment, and 
there remains in the sinking and interest fund for such series or issue any 
amount not required for the payment of such bonds and interest, such ex- 
cess amount and all amounts subsequently collected for such fund shall be 
transferred to the general fund of the county, or to the sinking and interest 
fund of any other series or issue of bonds outstanding that the board of 
county commissioners may designate. 


History: En. Sec. 27, Ch. 188, L. 1931. Collateral References 
CountiesC186%. 
References 20 C.J.S. Counties § 277. 
Rogge v. Petroleum County, 107 M 36, | 
43, 80 P 2a 380. 


16-2042. (4630.28) Payment of principal and interest. The county 
treasurer shall pay from the proper sinking and interest fund the interest 
and principal of each issue or series of outstanding bonds, as such interest 
and principal become due and at the place where said bonds are payable, 
upon the presentation and surrender of the coupon or coupons, bond or 
bonds to be paid; provided, however, that if the bonds are held by the 
state of Montana, then all such payments shall be made at the office of the 
state treasurer, ah shall cancel the coupons or bonds and return the 
same to the county treasurer together with his receipt. . 
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~~ Any and all installments of interest or principal on bonds held by the 
state and not promptly paid at the office of the state treasurer when due, 
shall draw interest at the rate of six per centum (6%) per annum from 
the date due until actually paid, irrespective of the rate of interest on the 
bonds themselves. - | . age hy 

History: En. Sec. 28, Ch. 188, L. 1931. Collateral References 


43 Am. Jur. 482, Public Securities and 
Obligations, §§ 271-295. 


16-2043. (4630.29) Redemption of bonds before maturity. Whenever 
there is available money in any sinking and interest fund, over and above 
the amount required for payment of principal and interest, becoming due 
on the next interest payment date, sufficient to pay and redeem one or more 
of the outstanding bonds, or coupons in the case of amortization bonds, 
of the issue or series to which such sinking and interest fund belongs, and 
such bonds are held by the state of Montana, the county treasurer must 
apply such available money in payment of as many of such bonds, or 
coupons in the case of amortization bonds, as the same will pay. Not less 
‘than fifteen (15) days before the next interest payment date, the county 
treasurer must give notice to the state board of land commissioners that 
on such interest payment date such bond or bonds, or coupon or coupons, 
will be paid, and the county treasurer, before such interest payment date, 
must remit to the state treasurer the amount required to pay such bond 
or bonds, with the interest thereon, or amortization bond coupon or 
coupons. Upon receipt of such amount the state treasurer must cancel such 
bond or bonds and all unpaid interest coupons attached thereto, and the 
coupons paid in the case of amortization bonds, and return the same, with 
his receipt, to the county treasurer. | 

Whenever there is available money in any sinking and interest fund, 
over and above the amount required for payment of principal and interest 
becoming due on the next interest payment date, sufficient to pay and re- 
deem one or more outstanding optional bonds or coupons in the case of 
amortization bonds of the issue or series to which such sinking and interest 
fund belongs, and which bonds or coupons are not yet due but are then 
redeemable or will become redeemable on: the next interest payment date, 
and such bonds or coupons are not held by the state of Montana, the county 
treasurer must apply such available money in payment and redemption of 
as many of such bonds or coupons in the case of amortization bonds as the 
same will pay and redeem.: The county treasurer must give notice to the 
holder of such bond, bonds, or coupons, if known to him, or to any bank or 
financial institution at which such bonds or coupons are payable, at least 
fifteen (15) days before the next interest payment date, that such bonds 
and coupons will be paid and redeemed on such date. The county treasurer 
must also publish in the official newspaper of the county, once a week for 
two (2) consecutive weeks immediately preceding such interest payment 
date, a notice that such bond, bonds, ‘or coupons have been called in for 
redemption and will be paid in full on such interest payment date. If such 
bonds or coupons are payable at’ some bank or financial institution the 
county treasurer must remit to such bank or financial institution, before 
such interest payment date, an amount sufficient to pay and redeem such 
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bonds or coupons. If such bonds are not presented for payment and re- 
demption on such interest payment date interest thereon shall cease on 
such date. 


All bonds or amortization bond coupons paid and redeemed under the 
provisions of this section must be paid and redeemed in the numerical 
order in which the same were issued or become due. 

History: En. Sec. 29, Ch. 188, L. 1931; Collateral References 


amd. Sec, 1, Ch. 152, L. 1933; amd. Sec. 1, 43 Am. Jur. 474, Public Securities and 
Ch. 46, L. 1939. Obligations, §§ 260-270. 


16-2044. (4630.30) Investment of sinking and interest fund. When- 
ever there is available money in any sinking and interest fund, over and 
above the amount required for payment of principal and interest becoming 
due on the next interest payment date, sufficient to pay and redeem one 
or more outstanding bonds of the issue or series to which such sinking 
and interest fund belongs, and such bonds are not held by the state of 
Montana and are not yet redeemable or due, the county treasurer, at the 
direction of the board of county commissioners, shall purchase such bond 
or bonds of such issue or series, if this can be done at not more than par 
and accrued interest, or at such reasonable premium as the board may feel 
justified in paying, not in any case exceeding five per centum (5%). 


When any bonds have been heretofore or are hereafter purchased with 
any sinking and interest fund moneys under the provisions of this sec- 
tion such bonds, with attached interest coupons, if not then in the pos- 
session of the county treasurer, shall be immediately delivered to him, and 
such county treasurer shall at once endorse across the face of each such 
bond the word “Paid” and the date thereof and shall sign such endorse- 
ment, and such treasurer shall, without detaching the same, cancel each 
interest coupon attached to such bonds by endorsing across the face 
thereof the word “Canceled” and the date thereof and shall sign such en- 
dorsement. After making such endorsements on such bonds and coupons 
the county treasurer shall enter on the record of registration thereof the 
date such bonds and coupons were so endorsed by him as being paid and 
canceled, with the numbers and amounts thereof and the dates when the 
same would have become due and payable if they had not been so pur- 
chased. The county treasurer shall then deliver such bonds, with the 
canceled coupons attached, to the county clerk with a report showing the 
numbers thereof and amount paid on the purchase thereof, and the county 
clerk shall exhibit such bonds, with attached coupons and report, to the 
board of county commissioners at their next regular session. 


If the board cannot purchase any of the outstanding bonds at such 
reasonable price then such available money in such sinking and interest 
fund shall be invested by the county treasurer, under the direction of the 
board of county commissioners, in other bonds of the county, in warrants 
of the county or any other county of the state, in bonds or warrants of 
the state, in bonds or treasury certificates of the United States, or in any 
time or savings deposits; provided, howeyer, that such sinking and interest 
funds shall only be invested in such securities as will become due and pay- 


620 


COUNTY FINANCE—BONDS AND WARRANTS 16-2047 


able at least sixty (60) days before the date when the bonds of the county 
of such series or issue will become redeemable. 


History: En. Sec. 30, Ch. 188, L. 1931; 
amd. Sec. 2, Ch. 46, L. 1939; amd. Sec. 1, 
Ch. 12, L. 1963. 


16-2045. (4630.31) Cancellation of bonds, coupons and warrants. All 
bonds and interest coupons paid by the county treasurer from time to time 
shall be canceled by him, and he shall enter on the record of the registra- 
tion of such bonds the date of the payment of the same and the several 
coupons attached thereto, and he shall deliver the same, after such cancella- 
tion, to the county clerk, with a report showing the numbers of such bonds 
and the amounts paid as principal and interest thereon, and the county 
clerk shall exhibit such bonds and coupons, with such report, to the board 
of county commissioners at the next regular meeting thereof. 

Whenever bonds are issued for the purpose of funding outstanding 
warrants or refunding outstanding bonds it shall be the duty of the county 
treasurer to apply the proceeds derived from the sale of such bonds to the 
payment of such warrants or bonds to be so funded or refunded, and he 
shall, upon taking up such warrants or bonds, cancel the same, keep a 
record thereof, and deliver the same to the county clerk, with a report 
showing the numbers thereof and the amounts paid for principal and inter- 
est, and the county clerk shall exhibit such warrants and bonds with 
such report to the board of county commissioners at the next regular meet- 
ing thereof. 

History: En. Sec. 31, Ch. 188, L. 1931. 


16-2046. (4630.32) Exchange of bonds for amortization bonds. Subject 
to the approval of the state board of land commissioners the board of county 
commissioners of any county is hereby vested with the power and authority 
to issue amortization bonds fer the purpose of refunding any out- 
standing bonds of such county held by the state of Montana and which were 
not issued either as amortization or serial bonds, whether such bonds are 
due or not, and to exchange the same for such outstanding bonds. Such 
amortization bonds shall conform in all respects to the definition of amorti- 
zation bonds as set forth in section 16-2012, and shall bear interest at 
such rate as may be agreed upon between the board of county commis- 
sioners and the state board of land commissioners, but which shall not 
exceed six per centum (6%) per annum. Such amortization bonds may be 
issued and exchanged for such outstanding bonds without submitting the 
question of issuing the same to an election, and it shall not be necessary 
to publish any notice of sale of such bonds. This section shall not be con- 
strued so as to deprive boards of county commissioners of the right to 
advertise, sell and issue refunding bonds in the manner provided by this 
act. 

History: En. Sec. 32, Ch. 188, L. 1931. Collateral References 


Counties€-175. 
20 C.J.S. Counties § 258. 


16-2047. (4630.33) Application to outstanding bonds. All of the pro- 
visions of this act with reference to the payment of interest and principal of 
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bonds, redemption and payment thereof, investment of sinking and interest 
funds, levy of taxes for payment of principal and interest, maintenance of 
separate sinking and interest funds, and all other provisions of this act 
which can be made applicable thereto, shall apply to all bonds hereto- 
fore lawfully issued by any county under any law or laws of this state, and 
which bonds shall be outstanding at the time this act takes effect. 

History: En. Sec. 33, Ch. 188, L. 1931. Collateral References 


Counties€—18614, 187, 192. 
20 C.J.S. Counties §§ 276, 277, 281. 


16-2048. (4631) County commissioners to transfer funds. The board is 
authorized to transfer all surplus moneys that may be on hand in any 
of the several county funds, except the school fund, to such fund or funds 
as they may deem for the best interest of the county, or to appropriate 
said surplus moneys to the payment of the outstanding indebtedness of 
the county; but no moneys belonging to the school fund must be taken 


therefrom except for school purposes. 


History: En. Sec. 371, 5th Div. Rev. 
Stat. 1879; re-en. Sec. 775, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 4256, Pol. C. 1895; 
re-en, Sec. 2921; Rev. C. 1907; re-en. Sec. 
4631, R. C. M. 1921. 


Construction . 


“All surplus moneys,” as referred to in. 


this section, and “cash balances,” referred 
to in section 16-1904, subsection (3), relate 
to the same subject and have the same 
object, which is the disposition of un- 
expended funds on hand in the counties 
at the end of each fiscal year. Chicago, 
Milwaukee, St. Paul & Pacific R. Co. v. 
Bennett, 145 M 191, 399 P 2d 986. 


The provision of this section for the 
transfer of all surplus moneys from one 
fund to another is impliedly repealed by 
section 16-1904, subsection (3), which stip- 
ulates that accrued balance in any one 
fund is not to be deducted from appro- 
priations and authorized expenditures in 


tax levy for that fund. Chicago, Milwau- 
kee, St. Paul & Pacific R. Co. v. Bennett, 
145 M 191, 399 P 2d 986. 


Road Fund 


Increased tax on ti byes for use in 
county road fund was held to be invalid, 
where county board of commissioners had 
transferred moneys from the road fund 
into the general fund before determining 
tax rate for road fund in that fiscal year. 
Chicago, Milwaukee, St. Paul & Pacifie 
R. Co. v. Bennett, 145 M 191, 399 P 2d 
986. 


References 


State ex rel. Board of County Commrs. 
v. District Court, 62 M 275, 280, 204 P 
600. 


Collateral References 


Counties¢161. 
20 C.J.S. Counties § 231. 


determining the amount to be raised by 


16-2049. (4632) Petty cash fund. The board of county commissioners, 
with the approval of the state examiner, may set aside a sum of not less 
than one hundred dollars ($100.00) nor more than one thousand dollars 
($1,000.00) out of the general fund, which shall be known as a petty cash 
fund, for the purpose of paying incidental expenses such as freight, express, 
postage and other similar items which must be paid in cash at time of deliv- 
ery, in counties having a county auditor, the county auditor shall be re- 
sponsible for expenditures from the petty cash fund. In counties not having 
a county auditor, the county clerk shall be responsible for expenditures 
from the petty cash fund. 


History: En. Sec. 4257, Pol. C. 1895; 
re-en. Sec. 2922, Rev. C. 1907; re-en. Sec. 
4632, R. C. M. 1921; amd. Sec. 1, Ch. 141, 
Te 1925.) 1: 


References 


State ex rel. Case v. Bolles, 74 M 54, 
65, 238 P 586. 
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16-2050. (4639.1) Investment of county moneys in county warrants 
and investment of school district or county high school moneys. (1) Except 
as provided in subsection (2) of this section, whenever the county has 
under its control any moneys, for which there is no immediate demand, 
in any special fund subject to deposit which in the judgment of the board 
of county commissioners it would be advantageous to invest in county 
warrants, the county commissioners are authorized in their discretion to 
direct the county treasurer to purchase county warrants of the same 
county, thereafter issued against funds in which there is not sufficient 
money to pay such county warrants at the time of issuance, and in case of 
such purchase the county commissioners shall designate the fund or funds, 
to be so invested, and shall fix the amount thereof, and shall also designate 
the county warrant or warrants which are to be purchased by such 
funds. The county clerk and recorder shall thereupon cause to be attached 
to or stamped, written or printed upon the warrants so ordered to be 
purchased a notice to the effect that the county will exercise its preference 
right to purchase such warrant. The county treasurer shall thereafter 
when such county warrant is presented to him, purchase the same out of 
the proper fund as designated by the board of county commissioners, and 
the warrant so purchased shall be registered as other county warrants, and 
bear interest as provided by law. When the designated amounts have been 
invested the county treasurer shall notify the county clerk and recorder. 
Public funds realized from the sale of bonds by a county for the purpose of 
constructing public buildings, or for other construction, may be invested 
in any time or savings deposits, United States certificates of indebtedness, 
United States treasury notes or United States treasury bonds having a 
maturity date of one (1) year or less when emergency conditions, beyond 
the control of the county commissioners, exist which preclude the con- 
struction of the projects for which the bonds were issued at the time such 
investments are made. 

(2) Whenever the county has under its control any moneys realized 
from the sale of bonds by a school district or county high school for the 
purpose of construction, for which there is no immediate demand, which in 
the judgment of the governing body of the school district or county high 
school it would be advantageous to invest in any time or savings deposits 
or in short-term obligations of the. United States of America, such gov- 
erning body may in its discretion direct the county treasurer to make such 
investments. Interest earned from such investments shall be credited to 
the sinking fund of the said school district or county high school, not- 
withstanding the provisions of subsection (6) of section 16-2618. 


History: En. Sec. 1, Ch. 144, L. 1927; Ch. 223, L. 1961; amd. Sec. 1, Ch. 13, L. 
amd, Sec. 1, Ch. 151, L. 1951; amd. Sec. 1, 1963. 


CHAPTER 21 
RELEASE OF LIEN OF COUNTY SEED GRAIN LOANS 


Section 16-2101. Release of lien of county seed grain loans. 
16-2102. Procedure for executing release. 
16-2103. Intent and purpose of act. 
16-2104. Cancellation of outlawed seed grain contracts. . « 
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16-2101. (4679.1) Release of lien of county seed grain loans. That in 
all cases where the eight (8) year statute of limitations provided by the 
laws of Montana for limiting actions on contracts in writing, shall have run 
against the enforcement of any seed grain contract, note or obligation exe- 
euted to any county under the provisions of the Montana Seed Grain Act 
of 1918, sections 4640 to 4679, inclusive, Revised Codes of Montana, 1921, 
the county commissioners of the several counties of the state, are hereby 
authorized and empowered to direct the county clerk to execute and 
deliver on behalf of the county, a release of any real or personal prop- 
erty described in any such seed grain contract, from the lien of said 
contract and from the len of any so-called “tax” which has heretofore 
been imposed upon said property, real or personal, under the provisions 
of said grain act. 

History: En. Sec. 1, Ch. 121, L. 1935. Cross-Reference 


NOTE.—Sections 4640 to 4679, R. C. M. Cancellation of obligations barred by 
1921, were repealed by Chapter 29, Laws limitations, secs. 84-4215 to 84-4217. 


of 1935, 
Collateral References 


Agriculture¢=3. 
3 C.J.S. Agriculture § 8. 


16-2102. (4679.2) Procedure for executing release. For the purpose of 
carrying out this act, the county commissioners shall enter upon their 
minutes a brief description of the contract in question and an order direct- 
ing the county clerk to execute a release in accordance with the terms of 
this act and the county clerk shall thereupon be fully empowered, and it 
shall be his duty to execute such release on behalf of the county, the same to 
be acknowledged by him as required by law for the acknowledgment of 
erants of real property. 

History: En. Sec. 2, Ch. 121, L. 1935, 


16-2103. (4679.3) Intent and purpose of act. Nothing herein contained 
shall be deemed as a release, diminution, remittance or postponement of 
the said amount due the county under said seed grain contract, it being 
the intent of this act merely to provide for the release and discharge of the 
technical cloud on the title to property, caused by such contracts in cases 
where the running of the statute of limitations has precluded the property 
of recovering the amount due the county. 

History: En. Sec. 3, Ch. 121, L. 1935. 


16-2104. Cancellation of outlawed seed grain contracts. The county 
commissioners of the several counties of the state of Montana and all other 
county officers or departments, affected thereby, are hereby authorized to 
eancel of record all seed grain contracts, notes or obligations executed to or 
held by the various counties of the state of Montana under the provisions 
of sections 4640 to 4679, inclusive, and sections 4680 to 4711, inclusive, Re- 
vised Codes of Montana of 1921, which were defaulted and which have been 
extinguished by reason of the application of the statute of limitations or 
other laws of the state of Montana. 


History: En. Sec. 1, Ch. 120, L. 1945. 1991, were repealed by Chapter 22, Laws 
NOTE.—Sections 4680 to 4711, R. C. M. of 1935. See also note to section 16-2101. 
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VOTE NECESSARY ON PROPOSAL TO RAISE MONEY 16-2301 


CHAPTER 22 
TAX LEVY FOR ROAD AND BRIDGE CONSTRUCTION 
(Repealed—Section 12-109, Chapter 197, Laws of 1965) 


16-2201 to 16-2204. 
Repeal 


These sections (Sees. 1 to 4, Ch. 160, L. 
1919), relating to an increased tax levy 


(4713 to 4716) Repealed. 


for road and bridge purposes, were re- 
pealed by Sec. 12-109, Ch. 197, Laws 1965. 


CHAPTER 23 
VOTE NECESSARY ON PROPOSAL TO RAISE MONEY 


Section 16-2301. Commissioners not to borrow money except as herein provided. 


16-2302. Commissioners to determine amount necessary. 
16-2303. Notice of election to be given. 
16-2304. Ballots—what to contain. 
16-2305. When loan may be made. 
16-2306. Form of ballots—voting. 
16-2301. (4717) Commissioners not to borrow money except as herein 


provided. The board of county commissioners must not borrow money for 
any of the purposes mentioned in this title, or for any single purpose to an 
amount exceeding ten thousand dollars, without the approval of a majority 
of the electors of the county, and without first having submitted the ques- 
tion of a loan to a vote of such electors; provided, that it shall not be 
necessary to submit to the electors the question of borrowing money to 
refund outstanding bonds, or for the purpose of enabling any county to 
liquidate its indebtedness to another county incident to the creation of a 


new county or the change of any county boundary lines. 


History: En. Sec. 4270, Pol. C. 1895; 
re-en. Sec. 2933, Rev. C. 1907; amd. Sec. 
1, Ch. 92, L. 1919; re-en. Sec. 4717, R. C. 
M. 1921. 


Approval of Electors 


The meaning of this section and section 
5, article XIII of the constitution, declar- 
ing that counties shall not incur any in- 
debtedness in an amount exceeding $10,- 
000, without the approval of a majority 
of the electors “voting at an election,” 
etc., coupled with section 16-2305, provid- 
ing that such a loan may be made “if a 
majority of the votes cast” is in favor of 
it, is the same, and the approval of a 
majority.of the electors voting at an elec- 
tion to determine whether a proposed in- 
debtedness shall be incurred was sufficient 
to legalize a bond issue. Morse v. Granite 
County, 44 M 78, 95, 96, 119 P 286. 


The board of county commissioners 
eannot borrow money to refund outstand- 
ing indebtedness exceeding ten thousand 
dollars, by the issuance of bonds or other- 
wise, without having first obtained the 
approval of the electors of the county. 
Edwards v. County of Lewis and Clark, 53 
M 359, 379,.165 .P 297. 


Construction 


Though the language of this section 
deviates from that employed in section 
5, article XIII of the constitution, it was 
evidently enacted in pursuance thereof, 
and must be held to mean the same. Morse 
v. Granite County, 44 M 78, 95, 96, 119 
P 286. 

The term “ineur indebtedness or liabil- 
ity,’ as used in section 5, article XIII 
of the constitution, is not synonymous 
with the term “borrow money” used in 
this section; the former having to do with 
the creation of new indebtedness, while 
the latter deals with borrowing money 
through the instrumentality of issuing 
bonds for any of the purposes mentioned 
in the title of which the section forms a 
part. Edwards v. County of Lewis and 
Clark, 53 M 359, 369, 370, 165 P 297. See 
also State ex rel, Rankin v. State Board 
of Examiners, 59 M 557, 567, 197 P 988. 


Emergency Budget for General Relief 
Not for “Single Purpose” Requiring Elec- 
tors’ Approval 

County commissioners establishing an 
emergency budget under section 16-1907 
for general relief purposes in the amount 
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of $15,000, without approval of the elec- 
tors, is not creating an indebtedness or 
liability for a “single purpose” in” excess 
of $10,000 without such approval within 
the inhibition of this section and section 
5, article XIII of the constitution, since 
the entire debt for all relief purposes 
cannot be regarded a single purpose, but 
arises by virtue of many separate and 
distinct purposes, founded on a duty ex- 
pressly imposed in normal functioning of 
county. State ex rel. Nelson v. Board of 
County Commrs., 111 M 395, 397, 109 P 2d 
1106. 


Legislative Restraint. 


The restraint laid upon the legislature 
by the constitutional provision, limiting 
the amount of new indebtedness that a 
county could incur, did not operate to 


16-2302. 


COUNTIES. 


“prevent it from imposing upon counties 


further limitations in the management of 
county finances. Edwards v. County of 
Lewis and Clark, 53 M 359, 379, 165 P 
297. 


References 


‘Tinkel v. Griffin, 26 M 426, 429, 68 P 
859; State ex rel. Rowe v. Kehoe, 49 M 
582, 592, 144. P.162; State ex rel. Cryder- 
man v. Wienrich, 54 M 390, 399, 170 P 
942; Parker v. City of Butte, 58 M 531, 
533, 193 P 748; State ex rel. Diederichs v. 
Board of Trustees, 91 M 300, 306, 7 P 2d 
543. 


Collateral References 


Counties¢-151. 
20 C.J.S. Counties § 226. 


(4718) Commissioners to determine amount necessary. When- 


ever it is necessary to submit to a vote of the electors of the county the 
question of making a loan, the board must first determine the amount 


necessary to be raised. 


History: En. Sec. 4271, Pol. C. 1895; 
re-en. Sec. 2934, Rev. C. 1907; re-en. Sec. 
4718, R. C. M. 1921. 


Necessity of Loan 


Upon submitting the question of a bond 
issue to the voters, the determination by 
the board of the amount of the issue is 
a necessary prerequisite to the validity of 
subsequent proceedings, and in so doing 
the board may proceed upon its own in- 
itiative and determine the necessity of 
the loan, without waiting for the filing of 
a petition. Morse v. Granite County, 44 Bh 
78, (90,4195 Ps 2863 


Question Submitted to Electors 


The only question which the board of 
county commissioners was required to sub- 
mit to the electors upon the proposition of 


16-2303. 


procuring funds to erect a courthouse was 
whether a loan in the amount found neces- 
sary should be effected for such purpose. 
Morse v. Granite County, 44 M 78, 91, 92, 
93, 119 P 286, distinguishing Carlson v. 
City of Helena, 39 M 82, 102 P 39. 

Where the board of county commission- 
ers has determined the amount necessary 
for the general purpose of a proposed 
bond issue, such as the erection of a court- 
house, it is not required, before submit- 
ting the question to a vote, to ascertain 
the cost of a suitable site for the build- 
ing, nor that of the necessary furnish- 
ings. Morse v. Granite County, 44 M 78, 
905, 01, 119e P2286. 


References 


Tinkel v. Griffin, 26 M 426, 429, 68 
PeBad. 


(4719) Notice of election to be given. Notice of the election, 


clearly stating the amount to be raised and the object of the loan, must be 
given, and the election held and conducted, and the returns made in all 
respects in the manner prescribed by law in regard to the submission of 


questions to the electors of a locality under the general election law. 


History: En. Sec. 4272, Pol. C. 1895; 
re-en. Sec. 2935, Rev. C. 1907; re-en. Sec. 
4719, R. C. M. 1921. 


_ Application of Section feds | . 

This section has no reference to the 
printed form of the ballot, but merely 
requires that the provisions of the general 
election law touching the qualifications: of 


the voters, the appointment of judges and 


clerks, the secrecy of the ballot, and :the 


method of ..voting should be ‘observed: 


Tinkel.v.. Griffin; :26 M’ 426,. 430, 68 -P -859.: 


Authority of Electors — 


A constitutional restriction that a board 
of county commissioners shall not incur 
any indebtedness or liability, above a 
designated amount, is a limitation. upon 
the authority of the board; it has no ref- 
erence to the power of the people. Reid 
v. Lincoln County, 46 M 31, 57, 125 P 429. 


Sufficiency of Notice 
The order and notice for a special elec- 


tion -held for .the. issuance of bonds: to. 
create a highway system,. with bridges, 
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which included public ferries, was not in- 
valid because merely stating those pur- 
poses generally, and not mentioning fer- 
ries, a “ferry” being a mere incident or 
movable portion of a highway where it 
crosses a stream. Reid v. Lincoln County, 
46 M 31, 57, 58, 125 P 429. 

The provision of this section, that the 
notice of election shall clearly state the 
object of the loan, means the general ob- 
ject of the loan. It is not necessary to 


16-2306 


specify all of the details. So long asa 
reasonably comprehensive notice is given, 
the courts have no power to declare it in- 
sufficient. Reid v. Lincoln County, 46 M 
31, 57, 125 P 429. See Mansur v. City of 
Polson, 45 M 585, 593, 125 P 1002. 


References 


State ex rel. Cryderman v. Wienrich, 
54 M 390, 399, 170 P 942. 


16-2304. (4720) Ballots—what to contain. There must be written or 
printed on the ballots the words “For the loan” and “Against the loan,” and 
in voting the elector must vote for the proposition he prefers by making an 


X opposite the proposition. 


History: En. Sec. 4273, Pol. ©. 1895; 
re-en. Sec. 2936, Rev. C. 1907; re-en. Sec. 
4720, R. C. M. 1921. 


Nature and Purpose of Loan 


In an election held for the incurring of 
indebtedness by the issue of bonds for 


courthouse, ballots on which were printed 
the words “for the loan’ and “against 
the loan,” without specifying the nature 
and purpose of the proposed loan, were 
held sufficient. Tinkel v. Griffin, 26 M 
426, 430, 68 P 859; Reid v. Lincoln Coun- 
ty, 46 M 31, 61, 125 P. 429. 


the erection and furnishing of a county 


16-2305. (4721) When loan may be made. If a majority of the votes 
east are in favor of the loan, then the board may make the loan, issuing 
bonds, or otherwise, as may seem best for the interests of the county. 


History: En. Sec. 4274, Pol. C. 1895; References 


re-en. Sec. 2937, Rev. C. 1907; re-en. Sec. Tinkel v. Griffin, 26 M 426, 429, 68 P 
4721, R. C. M. 1921. 859; Morse v. Granite County, 44 M 78, 
94, 119 P 286. 


16-2306. (4722) Form of ballots—voting. Hereafter whenever, in due 
course of law, in the manner and form required by law and according to the 
provisions and requirements of law, any question or proposition of or 
relating to bonded indebtedness, or of issuing bonds or of refunding, in- 
creasing, or creating a bonded indebtedness is submitted, ordered sub- 
mitted, or to be submitted to the electors of any county, at a general or 
other election, when, at the same time, candidates for national, state, or 
county office or offices are to be voted upon or for by the qualified electors 
of such county, such question or proposition relating to bonds or bonded 
indebtedness shall not be placed or printed upon the official ballots fur- 
nished electors at such election for the purpose of voting for candidates 
for any office or offices, and containing the names of candidates for office 
or offices to be voted for at such election, but the county commissioners 
shall authorize, and the county clerk shall have printed and furnished to 
election judges and officials in each voting precinct of such county, separ- 
ate ballots therefor, equal in number to the official ballots so furnished, 
and containing the names of such candidates for office. Said separate ballots 
shall be white in color and of convenient size, being only large enough to 
contain the printing herein required to be done and placed thereon, and 
shall have printed thereon in fair-sized, legible type and black ink, in 
one line or more, as required, the words “For” said bonding proposition 
(stating it and the terms thereof explicitly and.at length), and thereunder 
the words “Against” said bonding proposition (stating it and the terms 
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thereof explicitly and at length in like manner, as above); and there shall 
be before the word “For” and before the word “Against,” each, a square 
space of sufficient size to place a plain cross or X therein, and such arrange- 
ment shall be in this manner: 


For (stating propositions. ) 


Po 


Against (stating propositions. ) 


[| 


Such separate ballots shall be kept, stamped, given out, received, 
counted, returned, and disposed of by election judges in like manner as 
other official ballots herein referred to. Each qualified elector offering to 
vote and permitted to vote shall, at the time he is offered by the election 
judges an official ballot bearing the names of candidates for office, be 
handed one of the separate ballots above described, and he may then and 
there, in a booth as provided by law, and not otherwise, vote on such 
separate ballot for or against said proposition by placing a cross or X 
before the word “For” or the word “Against,” in the vacant square pro- 
vided therefor; and such separate ballot shall be returned to the election 
judges by the voter, with said other official ballot, if the voter chooses to 
vote for candidates for office and is entitled to do so. The election judges 
shall deposit said separate ballot on the bonding proposition, separate from 
the voter’s other official ballot, in the ballot box. 


History: En. Sec. 1, p. 13, L. 1901; 
re-en. Sec. 2938, Rev. C. 1907; re-en. Sec. 
4722, R. C. M. 1921. 


County Highway Bonds 


to be payable in twenty years and re- 
deemable in fifteen, was sufficient under 
this section. Reid v. Lincoln County, 46 
M 31, 59, 125 P 429. See Tinkel v. Griffin, 
26 M 426, 429, 68 P 859. 


The ballot, in a special election to au- 
thorize the issuance of county bonds for a 
public highway system in a county, which 
recited that the issue was the bonding of 
the county in a designated amount to pro- 


References 

Morse v. Granite County, 44 M 78, 89, 
119 P 286; State ex rel. Diederichs v. 
Board of Trustees, 91 M 300, 306, 7 P 


vide funds for a system of public high- 2d 543. 
ways, bridges, and free ferries, said bonds 
CHAPTER 24 


COUNTY OFFICERS—QUALIFICATIONS—GENERAL PROVISIONS 


Section 16-2401. General qualifications for county office. 


16-2402. General qualifications for district and township offices. 

16-2403. County officers enumerated. 

16-2404. Township officers. 

16-2405. County clerk: is clerk of board and ex officio recorder—treasurer is 
collector of taxes. 

16-2406. County and other officers, when elected and term of office. 

16-2407. Election and terms of county commissioners. 

16-2408. District judges and justices of the peace—election and term of office. 

16-2409. poet and township officers may generally appoint deputies at dis- 
cretion. 

16-2410. Mode of making appointments of assistants. 

16-2411. Official mention of principal officer includes deputies. 

16-2412. Vacancies, how filled. 

‘16-2413. Keep office at county seat. 
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16-2414. What offices to be kept open at county seat. 

16-2415. Civil penalty for misconduct in office attaches to official bond. 

16-2416. County officers may administer oaths. 

16-2417. Absence of county officers from state. 

16-2418. Certain officers prohibited from practicing law, ete. 

16-2419. Classification of counties. 

16-2420. County commissioners to designate class. 

16-2421. Official bonds. 

16-2422. Quarterly inspection of official bonds. 

16-2423. County officers must report fees. 

16-2424, Board of county commissioners must examine reports. 

16-2425. Clerk must report to state auditor. 

16-2426. Auditor must make report. 

16-2427. Penalties. 

16-2428. County recording, filing, ete.—photostatic or other mechanical proc- 
ess authorized. 

16-2429. Substitution of reproduction as public record. 

16-2430. Admissibility into evidence—preparation of enlarged copy. 

16-2431. Reproduction of record or document in duplicate—storage of copy— 
display of copy. 


16-2401. (4723) General qualifications for county office. No person is 
eligible to a county office who at the time of his election is not of the age of 
twenty-one years, a citizen of the state, and an elector of the county in 
which the duties of the office are to be exercised, or for which he is elected. 

History: En. Sec. 4310, Pol. C. 1895; Collateral References 


re-en. Sec. 2955, Rev. C. 1907; re-en. Sec. Counties¢>64. 
4723, R. C. M. 1921. Cal. Pol. C. Sec. 4101. 20 C.J.S. Counties § 102. 


42 Am. Jur. 907, Public Officers, § 37 


Cross-References 
et seq. 


Fees, secs. 25-201 to 25-237. 
Salaries, sees. 25-601 to 25-605, 25-608 
to 25-610. 


16-2402. (4724) General qualifications for district and township of- 
fices. No person is eligible to a district or township office who is not of the 
age of twenty-one years, a citizen of the state, and an elector of the district 
or township in which the duties of the office are to be exercised, or for 
which he is elected. 


History: En. Sec. 4311, Pol. C. 1895; 
re-en. Sec. 2956, Rev. C. 1907; re-en, Sec. 
4724, R. C. M. 1921. Cal. Pol. C. Sec. 4102. 


16-2403. (4725) County officers enumerated. The officers of a county 
are: 

A treasurer ; 

A county clerk; 

A clerk of the district court; 

A sheriff ; 

A county auditor, except in the sixth, seventh, and eighth class counties; 

A county attorney ; 

A surveyor; 

A coroner ; 

A public administrator ; 

An assessor ; 

A county superintendent of common schools; 

A board of county commissioners. 
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History: En. Sec. 4312, Pol. C. 1895; 
re-en. Sec. 2957, Rev. C. 1907; amd. Sec. 1, © 


Ch. 112, L. 1913; re-en. Sec. 4725, R. C. M. 
1921.70). sPol. C. Sec. 4103. 


Cross-References 


County assessors, duties, sec: 84-412. 

Group insurance for county officers and 
employees, authority, contribution, sec. 
11-1024. 


Extension Agent 


The extension agent is not a county 
officer who, under section 16-2413, must 
keep his office at the county seat. 
only does the law bringing into existence 
the extension agent fail to designate him 
as a county agent, but this section, which 


Not 


COUNTIES 


. enumerates who are county officers, makes 


no mention of an extension agent. Turn- 


‘bull v. Brown, 128 M 254, 273 P 2d 387, 


390. (Dissenting opinion, 128 M 260, 273 
P 2d 387, 390.) 


References 


State ex rel. Donyes v. Board of Commrs. 
of Granite County, 23 M 250, 252, 58 P 
439; State ex rel. McGinniss v. Dickinson, 
26 M 391, 394, 68 P 468; Gagnon v. Jones, 
103 M 365, 368, 62 P 2d 683. 


Collateral References 
Counties¢—61. 
20 C.J.S. Counties § 100. 


42° Am.. Jur. 901, Publie Officers, § 31 
et seq. 


16-2404. (4726) Township officers. The officers of townships are two 
justices of the peace, two constables, and such other inferior and sub- 
ordinate officers as are provided for elsewhere in this code, or by the 
board of county commissioners. 


History: En. Sec. 4313, Pol. C. 1895; 
re-en. Sec. 2958, Rev. C. 1907; re-en. Sec. 
4726, R. C. M. 1921. Cal. Pol. C. Sec. 4104. 


Collateral References 
Towns¢—27. 
87 C.J.S. Towns § 60 et seq. 


16-2405. (4727) County clerk is clerk of board and ex officio recorder 
—treasurer is collector of taxes. The county clerk is clerk of the board of 
county commissioners and ex officio recorder. The treasurer is collector of 
taxes. 


History: En. Sec. 4314, Pol. C. 1895; 
re-en, Sec. 2959, Rev. C.' 1907; re-en. Sec. 
4727, R. C. M. 1921. Cal. Pol. C. Sec. 4105. 


Collateral References 


Counties©—82, 83. 
20 C.J.S. Counties §§ 133, 136. 


16-2406. (4728) County and other officers, when elected and term of 
office. There shall be elected in each county the following county officers 
who shall possess the qualifications for sufferage prescribed by the constitu- 
tion of the state of Montana, and such other qualifications as may be pre- 
scribed by law: 

One county clerk who shall be clerk of the board of county commis- 
sioners and ex officio recorder; one sheriff; one treasurer, who shall be 
collector of the taxes; provided, that the county treasurer shall not be 
eligible to his office for the succeeding term; one county superintendent of 
schools; one county surveyor; one assessor; one coroner; one public admin- 
istrator. Persons elected to the different offices named in this section shall 
hold their respective offices for the term of four (4) ee and until their 
successors are elected and qualified. 

The county attorneys, county auditors, and all elective township officers, 
must be elected at each general election as now provided by law. The 
officers mentioned in this act must take office on the first Monday of 
January next succeeding their election, except the county treasurer, whose 
term begins on the first Monday of March next succeeding his election. 

Vacancies in all county, township and precinct offices, except that of 
county commissioners, shall be filled by appointment by the board of county 
commissioners, and the appointee shall hold his office until the next general 
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election ; provided, however, that the board of county commissioners of any 
county may, in its discretion, consolidate any two or more of the within 
named offices and combine the powers and the duties of the said offices 
consolidated ; however, the provisions hereof shall not be construed as al- 
lowing one (1) office incumbent to be entitled to the salaries and emolu- 
ments of two (2) or more offices; provided, further, that in consolidating 
county offices, the board of county commissioners shall, six (6) months 
prior to the general election held for the purpose of electing the 
aforesaid officers, make and enter an order, combining any two (2) or more 
of the within named offices, and shall cause the said order to be published 
in a newspaper, published and circulated generally in said county, for a pe- 
riod of six (6) weeks next following the date of entry of said order. 


History: En. Sec. 4315, Pol. C. 1895; Person Elected To Fill Vacancy Not 
re-en. Sec. 2960, Rev. C. 1907; re-en. Sec. Elected for Four Years 
4728, R. C. M. 1921; amd. Sec. 1, Ch. 134, Plaintiff, who was appointed county 


L. 1939. Cal. Pol. C. Sec. 4109. sheriff to fill vacancy caused by death of 
predecessor and at next general election 


Appointment To Fill Vacancy was elected sheriff, was elected only to 


County commissioners who appointed a 
person in November to the office of county 
attorney to take office in January was not 
acting to forestall the rights. and pre- 
rogatives of the board which would be 
in office in January since only one of the 
members would be new in January. State 
ex rel. Koch v. Lexeen, 131 M 161, 308 
P 2d 974. 


16-2407. 


fill unexpired term of predecessor and not 
for a full four-year term, notwithstanding 
ballot did not specify length of time for 
which candidate sought office. Bailey v. 
Knight, 118 M 594, 168 P 2d 843, 844. 


Collateral References 


Counties@—62, 65. 
20 C.J.S. Counties §§ 101, 107. 


(4729) Election and terms of county commissioners. The elec- 


tion and terms of office of county commissioners are provided for in the 


constitution. 


History: En. Sec. 4316, Pol. C. 1895; 
re-en. Sec. 2961, Rev. C. 1907; re-en. Sec. 
4729, R. C. M. 1921. 


16-2408. 


Collateral References 


Counties¢=41, 43. 
20 C.J.S. Counties §§ 75, 77. 


(4730) District judges and justices of the peace—election and 


term of office. The election and terms of office of district judges and jus- 
tices of the peace are provided for in Title 93 of this code. 


History: En. Sec. 4317, Pol. C. 1895; 
re-en. Sec. 2962, Rev. C. 1907; re-en. Sec. 
4730, R. C. M. 1921. Cal. Pol. C. Sec. 4110. 


Collateral References 
Judges@=3, 7. 
48 C.J.S. Judges §§ 12, 20. 


16-2409. 


30A Am. Jur. 10, Judges, §8 et seq.; 
31 Am, Jur. 217, Justices of the Peace, 


§ 8. 


(4731) County and township officers may generally appoint 


deputies at discretion. Every county and township officer, except county 
commissioner and justice of the peace, may appoint as many deputies as 
may be necessary for the faithful and prompt discharge of the duties of his 
office, but no compensation or salary must be allowed any deputy except 
as provided in this code. 


History: En. Sec. 4318, Pol. C. 1895; Cross-Reference 


re-en. Sec. 2963, Rev. C. 1907; re-en. Sec. 
4731, R. C. M. 1921. Cal. Pol. C. Sec. 4112. 


Fixing and limitation of salaries, sec. 
25-604. 
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16-2410 


Application of Section 


The provisions of this section and sec- 
tion 16-2410 have no application to the ap- 
pointment by the court of counsel to as- 
sist a county attorney in prosecuting 
persons charged with crime. State v. 
Whitworth, 26 M 107, 117, 66 P 748. 


Deputy County Attorney 


Under section 59-402 and this section, 
a county attorney may appoint a deputy 
to serve without compensation and such 


16-2410. 


COUNTIES 


deputy may legally act in the name of his 
principal in the filing of informations and 
the prosecution of criminal action. State 
v. Crouch, 70 M 551, 553, 227 P 818. 


References 


Jobb v. County of Meagher, 20 M 424, 
428, 51 P 1034; In re Hyde, 73 M 363, 
366, 236 P 248; State v. Cockrell, 131 
M 254, 309 P 2d 316, 319; State v. 
Moran, 142 M 423, 384 P 2d 777. 


(4732) Mode of making appointments of assistants. The ap- 


pointment of deputies, clerks, and subordinate officers of counties, districts, 
and townships must be made in writing, and filed in the office of the 


eounty clerk. 


History: En. Sec. 4319, Pol. C. 1895; 
re-en. Sec. 2964, Rev. C. 1907; re-en. Sec. 
4732, R. C. M. 1921. Cal. Pol. C. Sec. 4113. 


Cross-References 

Reinstatement of employees after dis- 
charge from military service, secs. 77-501, 
77-701 to 77-708. 

Vacations for employees, secs. 59-1001 
to 59-1007. 


16-2411. 


References 

Jobb v. County of Meagher, 20 M 424, 
429, 51 P 1034; State v. Whitworth, 26 M 
107, 117, 66 P 748. 


Collateral References 
Counties¢-63; Towns¢=—28. 


20 C.J.S. Counties §101; 87 
Towns § 64. 


C.J.S. 


(4733) Official mention of principal officer includes deputies. 


Whenever the official name of any principal officer is used in any law con- 
ferring power, imposing duties or liabilities, it includes his deputies. 


History: En. Sec. 4320, Pol. C. 1895; 
re-en. Sec. 2965, Rev. C. 1907; re-en. Sec. 
4733, R. C. M. 1921. Cal. Pol. C. Sec. 4114. 


16-2412. 


Collateral References 


Counties¢—86. 
20 C.J.S. Counties § 134. 


(4734) Vacancies, how filled. All vacancies in county and 


township offices, except county commissioner, are filled by appointment 
made by the county commissioners. Appointees hold until the vacancies are 


filled by election. 


History: En. Sec. 4321, Pol. C. 1895; 
re-en. Sec. 2966, Rev. C. 1907; re-en. Sec. 
4734, R. C. M. 1921. Cal. Pol. C. Sec. 4115. 


Power To Fill Vacancies 


The general power to fill vacancies is 
lodged in the board, and though such 
power is always to be narrowly construed, 
in case a vacancy is not specifically pro- 
vided for, it should be exercised in order 
to prevent an interregnum in the office 
and the consequent suspension of the pub- 
lic business. State ex rel. Rowe v. Kehoe, 
49 M 582, 590, 144 P 162. 


Term of Office of Appointee 


Where a person has been elected to suc- 
ceed himself as county assessor, but dies 
after his election and before the begin- 
ning of the new term, another person 
appointed immediately after his death to 


fill the vacancy holds office only until the 
expiration of the original term of the 
deceased, and such appointee must, when 
the new term begins, surrender the office 
to one appointed to fill the office for the 
new term. State ex rel. Dunne v. Smith, 
53 M 341, 343, 163 P 784, distinguished 
in 131 M 161, 165, 308 P 2d 974. 
Plaintiff, who was appointed county 
sheriff to fill vacancy caused by death of 
predecessor and at next general election 
was elected sheriff, was elected only to 
fill unexpired term of predecessor and not 
for a full four-year term, notwithstanding 
ballot did not specify length of time for 
which candidate sought office. Bailey v. 
Knight, 118 M 594, 168 P 2d 843, 844. 


Collateral References 


Counties¢—65. 
20 C.J.S. Counties § 107. 
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16-2413. 
keep their offices at the county seat. 


History: En. Sec. 4322, Pol. C. 1895; 
re-en. Sec. 2967, Rev. C. 1907; re-en. Sec. 
4735, R. C. M. 1921. Cal. Pol. C. Sec. 4116. 


Application of Section 


The county extension agent is not a 
county officer who, under this section, must 
keep his office at the county seat. Not 
only does the law bringing into existence 
the extension agent fail to designate him 
as a county agent but section 16-2403, 
which enumerates who are county officers, 


16-2416 


(4735) Keep office at county seat. All county officers must 


makes no mention of an extension agent. 
Turnbull v. Brown, 128 M 254, 273 P 2d 
387, 390. (Dissenting opinion, 128 M 260, 
273 P 2d 387, 390.) 


References 


Atkinson v. Roosevelt County, 66 M 
411, 419, 214 P 74. 


Collateral References 


Counties¢=81. 
20 C.J.S. Counties § 131. 


16-2414. (4736) What offices to be kept open at county seat. The 
sheriff, the county clerk, the clerk of the district court, the treasurer, and 
county attorney, the county auditor in counties where such officer is main- 
tained and the county assessor must keep their offices open for the trans- 
action of business from 8:00 o’clock a. m. until 5 o’clock p. m. con- 
tinuously every day in the year except holidays and Saturdays, provided 
however, that the said offices enumerated herein shall be kept open on 
Saturdays and on holidays and at other times when the business of said 
offices requires them to be kept open. 

The county superintendent of schools shall keep his office open from 
8:00 o’clock a. m. until 5 o’clock p. m. every day when he is not engaged 
in the supervision of schools except on holidays and on Saturdays, pro- 
vided that when the county superintendent has a deputy or clerk the office 
shall be kept open from 8:00 o’clock a. m. until 5 o’clock p. m. every 
day except holidays and except Saturdays. Said office shall be kept open 
at all times as business may require. 

This act shall not apply to counties operating under the county man- 
ager plan. 


History: En. Sec. 4323, Pol. C. 1895; 
re-en, Sec. 2968, Rev. C. 1907; re-en. Sec. 
4736, R. C. M. 1921; amd. Sec. 1, Ch. 108, 
L. 1949; amd. Sec. i, Ch. 199, L. 1957. 
Cal. Pol. C. Sec. 4116. 


236 P 248; Hart v. Barron, 122 M 350, 
204 P 2d 797, 802. 


Collateral References 


Counties¢—89, 90. 
20 C.J.S. Counties §§ 141, 143. 


References 
In re Claims of Hyde, 73 M 363, 369, 
16-2415. (4737) Civil penalty for misconduct in office attaches to of- 


ficial bond. Whenever, except in criminal prosecutions, any special penalty, 
forfeiture, or liability is imposed on any officer for nonperformance or 
malperformance of official duty, the liability therefor attaches to the official 
bond of such officer and to the principal and sureties thereon. 


History: En. Sec. 4324, Pol. C. 1895; 
re-en. Sec. 2969, Rev. C. 1907; re-en. Sec. 
4737, R. C. M. 1921. Cal. Pol. C. Sec. 4117. 


16-2416. 


Collateral References 


Counties96. 
20 C.J.S. Counties § 156. 


(4738) County officers may administer oaths. Every officer 


mentioned in section 16-2403, and every justice of the peace, may administer 


and certify oaths. 


History: En. Sec. 4325, Pol. C. 1895; 
re-en. Sec. 2970, Rev. C. 1907; re-en. Sec. 
4738, R. C. M. 1921. Cal. Pol. C. Sec. 4118. 


Collateral References 


Oath¢—2. 
67 C.J.S. Oaths and Affirmations § 5. 
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16-2417. (4739) Absence of county officers from state. A county officer 
must, in no case, other than herein specified, absent himself from the state 
for a period of more than sixty days, and for no period longer than five (5) 
days without the consent of the board of county commissioners, and if he 
does so absent himself he forfeits his office; provided, however, the sheriff, 
undersheriff, or deputy sheriffs of any county may absent themselves from 
the state, with the permission of the board of county commissioners, for a 
period of more than sixty days for the sole purpose of attending a recog- 
nized and accredited law enforcement training school without effecting 
forfeiture of their offices. 


History: En. Sec. 4326, Pol. C. 1895; 
re-en. Sec. 2971, Rev. C. 1907; re-en. Sec. 
4739, R. C. M. 1921; amd. Sec. 1, Ch. 92, 
L. 1947. Cal. Pol. C. Sec. 4120. 


Sheriff 


he was not entitled to recover on the the- 
ory that the claim was allowable under 
authority of subdivision 2, section 16- 
3802, making the county chargeable with 
expenses necessarily incurred by the coun- 
ty attorney in criminal cases arising with- 


Where a sheriff predicated his demand 
for reimbursement for expenses incurred 
by him for services performed beyond the 
state line upon his legal rights incident 
to his position as sheriff, and not upon a 


in the county. Brannin vy. Sweet Grass 
County, 88 M 412, 419, 293 P 970. 


References 
Gullickson v. Mitchell, 113 M 359, 364, 


»126 P-2d 1106. 


Collateral References 


Counties©=88. 
20 C.J.S. Counties § 139. 


contract of employment by the county 
attorney at whose direction he acted, and 
he did not show that he first obtained the 
consent of the board of county commis- 
sioners to absent himself from the state, 


16-2418. (4740) Certain officers prohibited from practicing law, ete. 
Sheriffs, clerks, and constables, and their deputies are prohibited from 
practicing law or acting as attorneys or counselors at law, or having as a 
partner a lawyer or one who acts as such. 


History: En. Sec. 4327, Pol. C. 1895; 
re-en. Sec. 2972, Rev. C. 1907; re-en. Sec. 
4740, R. C. M. 1921. Cal. Pol. C. Sec. 4121. 


Collateral References 


Clerks of Courts€—65; Sheriffs and Con- 
stablesC77, 79. 

14 C.J.S. Clerks of Courts § 33 et seq.; 
80 C.J.S. Sheriffs and Constables §§ 35, 37. 


16-2419. (4741) Classification of counties. For the purpose of regula- 
ting the compensation and salaries of all county officers, not otherwise pro- 
vided for, and for fixing the penalties of officers’ bonds, the several coun- 
ties of this state shall be classified according to that percentage of the true 
and full valuation of the property therein upon which the tax levy is made, 
as follows: 

First class. All counties having such a taxable valuation of fifty mil- 
lions of dollars or over; 

Second class. All vats having such a taxable valuation of more than 
thirty millions and less than fifty millions of dollars; 

Third class. All counties having such a taxable valuation of more than 
twenty millions and less than thirty millions of dollars; 

Fourth class. All counties having such a taxable valuation of more 
than fifteen millions and less than twenty millions of dollars; 

Fifth class. All counties having such a taxable valuation of more than 
ten millions and less than fifteen millions of dollars; 

Sixth class. All counties having such a taxable valuation of » more than 
five millions and less than ten millions of dollars; 
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16-2421 


Seventh class. All counties having ‘such a taxable valuation of less 


than five millions of dollars; 


Provided, however, that there shall be no reclassification of counties 
until after March 10, 1921, except in counties from which territory has been 
taken by the creation of new counties since January 1, 1919. 


History: En. Sec. 1, Ch. 20, L. 1905; 
re-en. Sec. 2973, Rev. C. 1907; amd. Sec. 1, 
Ch. 70, L. 1915; amd. Sec. 1, Ch. 76, L. 
1917; amd. Sec. 1, Ch. 24, Ex. L. 1919; 
re-en. Sec. 4741, R. C. M. 1921. 


Constitutionality 


Since county officers elected in 1936 
were charged with the knowledge that 
their salaries might be changed by a re- 
classification of their county as provided 
by this section, an act in force since 1905, 
took office with the knowledge that their 
salaries might be reduced depending upon 
assessed valuation of property in the 
county, the provision of section 31, article 
V of the constitution, prohibiting the 
passing of a law increasing or diminishing 
an Official’s salary after his election was 
not violated. State ex rel. Jaumotte v. 
Zimmerman, 105 M 464, 474, 73 P 2d 548. 


Change in Boundaries of County 


When a portion of one county is at- 
tached to another county, the last assess- 


ment on the territory so attached may be 
ascertained by reference to the assessment 
books of the former county in determin- 
ing the classification of the latter county 
as established by the assessed valuation 
of property within its boundaries. State 
ex rel. Herford v. Cook, 14 M 201, 202, 
36 P 44. 


Operates Automatically 

This statute operates automatically to 
place a county in a certain class on the 
ascertainment of such valuation as shown 
from the records of the assessor’s office 
in even-numbered years. State ex rel. Jan- 
motte v. Zimmerman, 105 M 464, 474, 73 
P 2d 548. 


References 


State ex rel. Wallace v. Callow, 78 M 
308, 254 P 187. 


Collateral References 


Counties@~70. 
20 C.J.S. Counties § 110. 


The several 


16-2420. (4742) County commissioners to designate class. 
boards of county commissioners must, at their regular session in September 
1942, and each four years thereafter, make an order designating the class 
to which such county belongs, as determined by the taxable valuation of 
such county for the year in which such order is made, under and in 
accordance with the provisions of section 16-2419, provided that such classi- 
fication shall not change the government of the county then in existence 


until the first Monday in January next succeeding. 


History: En. Sec. 4331, Pol. C. 1895; 
re-en. Sec. 3, Ch. 20, L. 1905; re-en. Sec. 
2975, Rev. C. 1907; re-en. Sec. 4742, R. C. 
M. 1921; amd. Sec. 1, Ch. 43, L. 1941. 


Directory Only 

This statute is directory only, and such 
an order made in February 1937 instead of 
September, 1936, substantially complied 
with the statute, no substantial rights 
having been impaired by the board’s de- 
lay. State ex rel. Jaumotte v. Zimmer- 
man, 105 M 464, 472, 73 P 2d 548. 


16-2421. 
by sections 6-201 and 6-202. 


History: New section recommended by 
code commissioner, 1921. 


-Compiler’s Note 


Sections 6-201 and 6-202, referred id Inv 


this section, have been repealed. The 


References 

State ex rel. MecGinniss v. Dickinson, 
26 M 391, 392, 68 P 468; State ex rel. 
Hauswald v. Ellis, 52 M 505, 507, 159 P 
414; State ex rel. Fadness v. Hie, 53 M 
138, 147, 162 P 164; State ex rel. Wallace 
v. Callow, 78 M 308, 316, 254 P 187. 


Collateral References 


CountiesC47. 
20 C.J.S. Counties § 81. 


(4743) Official bonds. The bonds of county officers are fixed 


amount of county officers’ bonds is now 
determined pursuant to section 6-205. 


Collateral References .. 
43 Am. Jur. 173, ciawrre’ Officers, §§ 394- 
- 459. 
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16-2422. (4744) Quarterly inspection of official bonds. At the regular 
quarterly meetings of all boards of county commissioners in this state, in 
March and September of each year, every board of county commissioners 
shall carefully examine all official bonds of all county and township of- 
ficials of its county, then in force and effect, and investigate the qualifica- 
tions and financial condition and liability of all sureties thereon and their 
sufficiency ; and, if it appear to the satisfaction of any such board of county 
commissioners, or a majority of the members thereof, that any surety upon 
any such bond within and for its county has, since the approval and ac- 
eeptance of such bond, died or withdrawn therefrom, or removed from the 
state, or disposed of all of his property in this state, or become insane, 
insolvent, financially embarrassed, or not good and responsible for the 
amount of his liability thereon, such board of county commissioners shall 
immediately cause the clerk of said board, for it, to notify in writing the 
judge of the district court of that district of its action and conclusion, and 
all facts in connection therewith and the reasons thereof; and said judge 
shall forthwith take cognizance thereof and investigate such matter and 
take steps, by order to show cause or other order, citation, step, or action, 
as may be necessary to make such bond good and sufficient, according to the 
requirements of law in the premises, and ample security for the amount 
thereof. 


History: En. Sec. 1, p. 92, L. 1901; 
re-en. Sec. 2978, Rev. C. 1907; re-en. Sec. 
4744, R. C. M. 1921. 


16-2423. (4745) County officers must report fees. It is the duty of all 
county officers, justices of the peace, and constables to make report in 
writing, under oath, to the board of county commissioners, on the first 
Mondays of March, June, September, and December, showing in detail all 
fees, emoluments, and compensation received, and moneys disbursed by 
them in their official capacity during the quarter preceding the making of 
each report. 


History: Harly act on this subject, pp. Collateral References 


232, 233, L. 1891; this section en. Sec. Counties¢=80 (1); Justices of PeaceC= 
4336, Pol. C. 1895; re-en. Sec. 2981, Rev. 17; Sheriffs and Constables€~71. 


C. 1907; re-en. Sec. 4745, R. C. M. 1921. 20 C.J.S. Counties § 147; 51 C.J.S. Jus- 
tices of Peace §16; 80 C.J.S. Sheriffs and 
Cross-Reference Constables § 260. 


Disposition of fees, sec. 25-201. 


16-2424. (4746) Board of county commissioners must examine reports. 
It is the duty of the board to examine the reports, and if the report of an 
officer is found correct, the chairman of the board must write on the back 
of the same the words, ‘Approved and ordered filed,” and sign his name 
thereto. If any report is found not correct, it must be returned to the of- 
ficer with a statement of its insufficiency, and the report must be corrected 
and returned to the board, and then, if found correct, filed as aforesaid. 


History: En. Sec. 4337, Pol. C. 1895; Collateral References 
re-en. Sec. 2982, Rev. OC. 1907; re-en. Sec. Counties€=80 (3). 
4746, R. C. M. 1921. 20 C.J.S. Counties § 152. 


16-2425. (4747) Clerk must report to state auditor. It is the duty of 
the clerk of the board, within ten days after the adjournment of each 
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regular session, to report in tabular form to the state auditor from the in- 
formation contained in such reports, the amounts so received and for what 
purposes received, and moneys disbursed and for what purposes disbursed, 
which reports must be filed in the office of the state auditor. 


History: En. Sec. 4338, Pol. C. 1895; Collateral References 
re-en. Sec. 2983, Rev. C. 1907; re-en. Sec. Counties@=89. 
4747, R. ©. M. 1921. 20 C.J.S. Counties § 141. 


16-2426. (4748) Auditor must make renort. The state auditor must 
publish such reports in tabular form in the state auditor’s and state treas- 
urer’s reports. Such reports shall show, in tabular form, the amounts 
received and moneys disbursed by each officer in each county, and the 
sources from which said amounts were received. 


History: En. Sec. 4339, Pol. C. 1895; Collateral References 
re-en. Sec. 2984, Rev. C. 1907; re-en. Sec. States¢—73. 
4748, R. C. M. 1921. 81 C.J.S. States § 63. 


16-2427. (4749) Penalties. Every officer who fails to comply with or 
violates any of the provisions of this chapter is punishable as provided in 
section 94-35-1411. 

History: En. Sec. 4340, Pol. C. 1895; Collateral References 
re-en, Sec. 2985, Rev. ©. 1907; re-en. Sec. Counties¢—102. 
4749, R. C. M. 1921. 20 C.J.S. Counties § 146. 
References 


Atkinson y. Roosevelt County, 66 M 
411, 419, 214 P 74. 


16-2428. County recording, filing, etc.—photostatic or other mechanical 
process authorized. Whenever any officer of any county is required or 
authorized by law to record, copy, file, recopy or replace any document, 
plat, paper, written instrument, or book, on file or of record in his office, 
he may do so by photostatic, microphotographic, microfilm, or other me- 
chanical process which produces a clear, accurate, and permanent copy 
or reproduction of the original document, plat, paper, written instrument, 
or record, in accordance with standards not less than those now approved 
for permanent records by the national bureau of standards. 

History: En. Sec. 1, Ch. 117, L. 1959. 


16-2429. Substitution of reproduction as public record. Any such doc- 
ument, plat, paper, written instrument or book reproduced as provided in 
section 16-2428, the original of which is not less than ten (10) years old, 
can be disposed of or destroyed only upon order of the district or probate 
court having jurisdiction, and the reproductions substituted therefor as 
public records. 

History: En. Sec. 2, Ch. 117, L. 1959. 


16-2430. Admissibility into evidence—preparation of enlarged copy. 
The photostatic, microphotographic or microfilmed copy of any such 
record destroyed or disposed of as herein authorized, or a certified copy 
thereof, shall be admissible as evidence in any court or proceeding, and 
shall have the same force and effect as though the original record had been 
produced and proved. It shall be the duty of the custodian of such records 
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-to prepare enlarged typed or photographic copies of the records whenever 
their production is required by law. . 
History: En. Sec. 3, Ch. 117, L. 1959. 


16-2431. Reproduction of record or document in duplicate—storage 
of copy—display of copy. Whenever any record or document is copied 
or reproduced by microphotographic or microfilm, or other mechanical 
process as herein provided it shall be made in duplicate, and the custodian 
thereof shall place one copy, the contents thereof being first duly identified 
and indexed, in a fireproof vault or fireproof storage place, and he shall 
retain the other copy in his office with suitable equipment for displaying 
such record by projection to not less than its original size or for prepar- 
ing, for persons entitled thereto, to copies of the record. 

History: En. Sec. 4, Ch. 117, L. 1959. 


CHAPTER 25 
CONSOLIDATION OF COUNTY OFFICES 


Section 16-2501. Consolidation of county offices—petitions—time for filing—contents. 
16-2502. Examination of petition—hearing and notice. 
16-2503. Conduct of hearing. 
16-2504. outer: right to consolidate offices without petition not 

limite 

16-2505. Board’s order of consolidation to be published. 
16-2506. Transfer of records on consolidation—duty of officers on consolidation. 
16-2507. Salary and bond of officer upon consolidation. 


16-2501. (4749.1) Consolidation of county offices—petitions—time for 
filing—contents. At any time not later than seven (7) months before the 
date of any general election at which any of the county officers enumer- 
ated in section five of article XVI of the constitution of this state are to be 
elected, a petition in writing may be filed with the board of county com- 
missioners of a county asking for the consolidation of any two or more of 
said offices by the board of county commissioners of such county. Said peti- 
tion shall be addressed to the board of county commissioners of such 
county, shall set forth and state the reasons why such consolidation is 
believed by the petitioners to be necessary, desirable or for the best 
interests of the taxpayers of the county, and shall be signed by not less 
than twenty-five per centum (25%) of the qualified electors of such 
county whose names appear on the registration records thereof, and each 
person signing such petition shall place after his name his post-office address 
and voting precinct. 

History: En. Sec. 1, Ch. 125, L. 1935. Collateral References 


Counties¢—61. 
20 C.J.S. Counties § 100. 


16-2502. (4749.2) Examination of petition—hearing and notice. Upon 
the filing of any such petition the board of county commissioners shall cause 
the county clerk to forthwith examine the same and the registration rec- 
ords of the county and if, after such examination, such county clerk 
shall report to said board of county commissioners that such petition has 
been signed by at least twenty-five per centum (25%) of the qualified 
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electors of the county whose names appear on such registration records, 
said board shall set a date for hearing such petition, which said date for 
hearing shall be not more than twenty days after the filing of such petition, 
and the county clerk shall cause notice of such hearing to be published one 
time in the official newspaper of the county, which publication must 
be at least ten days before the date set for said hearing, and if there be no 
newspaper of general circulation printed and published in said county, then 
such notice must be posted by the county clerk, at least ten days before 
the date set for such hearing, in three public places in the county. Said 
notice shall contain a copy of said petition, with the signatures omitted, 
shall state the time and place fixed for hearing the same, and that on such 
hearing any taxpayer of the county may appear and be heard in support 
of or in opposition to said petition. 
History: En. Sec. 2, Ch. 125, L. 1935. 


16-2503. (4749.3) Conduct of hearing. At the time designated in said 
notice, the county commissioners shall proceed to hear said petition and 
the evidence for or against the same. Any taxpayer of the county shall 
have the right to appear and be heard upon said petition subject however 
to the right of the county commissioners to limit cumulative testimony and 
to prevent the undue prolonging of said hearing. Within five days after the 
date set for. said hearing the board of county commissioners shall make 
such order in relation to the consolidation of said offices as it shall deem 
proper. 

History: En. Sec. 3, Ch. 125, L. 1935. 


16-2504. (4749.4) Commissioners’ right to consolidate offices without 
petition not limited. Nothing herein contained shall be deemed as limiting 
in any manner the discretion of the county commissioners to consolidate the 
several offices named in the aforesaid article of the constitution, without 
the filing of the petition provided for in this act. 

History: En. Sec. 4, Ch. 125, L. 1935. 


16-2505. (4749.5) Board’s order of consolidation to be published. 
Whenever a board of county commissioners shall make an order consoli- 
dating two or more of the offices enumerated in section 5 of article XVI of 
the constitution such board shall enter such order in full on its minutes of 
proceedings and shall cause such order to be published in a newspaper of 
general circulation printed and published in said county for a period of six 
successive weeks next following the date of the making and entry of such 
order. " 

History: En. Sec. 5, Ch. 125, L. 1935. 


16-2506. (4749.6) Transfer of records on consolidation—duty of offi- 
cers on consolidation. Whenever any such order is made consolidating 
two or more of such offices it shall be the duty of the officers holding and 
occupying such offices, at the end of their terms of office, to deliver and 
transfer to their successor, or successors, all of the books, files, papers, 
documents, maps, plats and records of such offices, and the officer or 
officers receiving the same shall make and deliver proper receipts therefor 
and shall thereafter be the custodian or custodians of such books, files, 
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papers, documents, maps, plats and records and shall perform all of the 
duties and acts imposed on such consolidated offices as required of them 
by law and shall make and execute, with full legal force and effect, all 
certificates, official statements, official reports, affidavits and other instru- 
ments required to be made by the laws of this state by either or any of 
the officers whose offices have been so consolidated; provided, that if the 
laws of this state, or the rules, regulations, orders or directions of any 
officer or department of the state shall require each of two offices, which are 
consolidated, to keep duplicate or similar records, books, or accounts, after 
such consolidation such consolidated office shall keep but one set of such 
records, books or accounts. 
History: En. Sec. 6, Ch. 125, L. 1935. 


16-2507. (4749.7) Salary and bond of officer upon consolidation. When 
two or more offices are consolidated under a single officer such officer 
shall receive as salary an amount to be determined by the board of county 
commissioners of the county, but which amount must not be more than 
twenty per cent (20%) higher than the highest salary provided by law to 
be paid to any officer whose duties he is required to perform by reason of 
such consolidations; provided that the board of county commissioners 
shall, at the regular meeting of such board in June 1942, and at the regular 
meeting of such board in June of each fourth year thereafter, adopt a reso- 
lution fixing the salary of such officer for the term beginning with the first 
Monday in January immediately following the adoption of such resolution; 
provided further, that such officer shall give a bond in an amount equal to 
the highest bond required by law of any officer whose duties he is required 
to perform by reason of such consolidation; and provided further, that 
where county offices are consolidated as hereinbefore described, that the 
officer of the consolidated offices shall have any deputies they may appoint 
who shall be approved by the board of county commissioners; and pro- 
vided further, that the board of county commissioners shall determine the 
number of deputies, stenographers, and clerks the said officers may ap- 
point. 


History: En. Sec. 7, Ch. 125, L. 1935; Collateral References 
amd. Sec. 1, Ch. 107, L. 1937; amd. Sec. 1, Counties¢—70. 


Ch. 104, L. 1941. 20 C.J.S. Counties § 110. 
CHAPTER 26 
COUNTY TREASURER—DUTIES AS TO WARRANTS AND OTHER COUNTY 
FINANCES 


Section 16-2601. Duties of county treasurer. 
16-2602. Receipt to be given by county treasurer. 
16-2603. Mode of redeeming warrants. 
16-2604. Registry of warrants—interest. 
16-2605. Notice of redemption of warrants. 
16-2606. What it must state and how published. 
16-2607. Priority in payment of warrants. 
16-2608. Warrants must be registered in name of payee. 
16-2609. Funds reserved sixty days therefor. 
16-2610. Notation on warrant of interest paid. 
16-2611. Settlements, how made—monthly and annually. 
16-2612. Treasurer’s report to commissioners—settlement. 
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16-2613. Penalty for not reporting. , 

16-2614. When he must sue county attorney. 

16-2615. When he must sue coroner. 

16-2616. Disposition of property received from coroner. 

16-2617. Money from coroner in treasury may be demanded within six years. 

16-2618. Deposit of public funds by county, city and town treasurers. 

16-2619. Cashier’s checks of federal reserve banks as security for deposit of 
public funds. 

16-2620. Supplementary nature of act. 

16-2621. State examiner to sign trustee and deposit receipts. 

16-2622. County commissioners may suspend treasurer. 

16-2623. No commissions allowed. 

16-2624. Books and vouchers subject to inspection. 

16-2625. Must permit state examiner and county clerk to examine books. 

16-2626. His duty as collector of taxes. 


16-2601. (4750) Duties of county treasurer. The county treasurer must: 

1. Receive all moneys belonging to the county, and all other moneys 
by law directed to be paid to him, safely keep the same, and apply and 
pay them out, rendering account thereof as required by law; 

2. Keep an account of the receipt and expenditures of all such moneys 
in books provided for the purpose, in which must be entered the amount, 
the time when, from whom, and on what account all moneys were received 
by him; the amount, time when, to whom, and on what account all dis- 
bursements were made by him; 

8. So keep his books that the amount received and paid out on account 
of separate funds or specific appropriations is exhibited in separate and 
distinct accounts, and the whole receipts and expenditures shown in one 
general or cash account ; 

4, Enter no moneys received for the current year on his account 
with the county for the past fiscal year, until after his annual settlement for 
the past year has been made with the county clerk; 

5. Disburse the county moneys only on county warrants issued by the 
county clerk, based on orders of the board of county commissioners, or as 
otherwise provided by law; 

6. Keep all school moneys in a separate fund, and keep a separate 
account of their disbursement to the several school districts which are 
entitled to receive them, according to the apportionment of the county 
superintendent of common schools; 

7. Notify the county superintendent of the amount of the county school 
fund in the county treasury subject to apportionment, whenever required, 
and inform him of the amount of school moneys belonging to any other 
fund subject to apportionment ; 

8. Pay all warrants drawn on county or district school moneys, in 
accordance with the provisions of law, whenever such warrants are counter- 
signed by the district clerk and properly endorsed by the holders; 

9. Make, annually, during the month of September of each year, a 
financial report for the last preceding year ending with August 31st, to the 
county superintendent in such form as may be required by him. 


History: En. Sec. 4350, Pol. C. 1895; Bond, sees. 6-203 to 6-211. 
re-en. Sec. 2986, Rev. C. 1907; re-en. Sec. County bond issues, duties, secs. 16-2001 
4750, R. C. M. 1921. Cal. Pol. C. Sec. 4144. to 16-2008, 16-2010 to 16-2050. 
County high school board of trustees, 
Cross-References treasurer, sec. 75-4107. 
Annual tax settlement, sec. 84-448. Deputies, see. 16-3701. 
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Drainage districts, duties, secs. 89-2309, 


89-2401 to 89-2404, 89-2501, 89-4108. 

Hail insurance taxes, duty to collect, 
sec. 82-1509. atte 

Jury commission, member, sec. 93-1401. 

License taxes, duties, sec. 84-2701 et 
seq. 

Hines vehicle registration, duties, secs. 
53-114 to 53-122. 

Rural improvement districts, 
secs. 16-1620, 16-1622, 16-1624. 

Salary, see. 25-605. 

School district bond funds, record, sec. 
75-3928. ie 

School moneys, custody, sec. 75-3722. 

Tax collector, secs. 16-2405, 84-4101 et 
seq. 


duties, 


Accounting for Funds 


The duty of a county treasurer to ac- 
count for and pay over the moneys paid 
directly to him by members of the public, 
as revenue due the county, or directed by 
a court or by statute to be deposited with 
him for safekeeping, is clearly statutory, 
and his liability for dereliction in this re- 
spect is a liability created by statute. Gal- 
latin County v. United States Fidelity & 
Guaranty Co., 50 M 55, 62, 144 P 1085, 
distinguished in 89 M 342, 3538, 297 P 498. 


Disbursement of County Funds 


The provisions of this section are man- 
datory. The use of the word “only” in 
the fifth subdivision limits the power of 
the treasurer to pay out the money of 
the county, both as to the amount and the 
precedent conditions of payment. In re 
Farrell, 36 M 254, 261, 92 P 785. See also 
County of Silver Bow v. Davies, 40 M 
418, 426, 107 P 81. 


Ministerial Officer 


The county treasurer is a ministerial 
officer, without authority other than that 
conferred on him by statute, and he is 
not required to perform any duties not 
imposed on him by law. Rosebud County 
vy. Smith, 92 M 75, 80, 9 P 24 1071. 


Money from Sale of School Building— 
Resulting Trust 


Complaint for writ of mandate by a 
county high school against the county 
treasurer to compel payment of money 
realized from the sale of a building pur- 
chased with high school funds and sold 
by county commissioners as trustee when 
no longer needed for school purposes, 
stated a cause of action on the theory 
of a resulting trust, although the plead- 


16-2602. 


COUNTIES 


ing did not ask that: such a trust be de- 
clared, and was sufficient to authorize is- 


- suance of the writ directing defendant 


to deposit the sale price to the credit of 
plaintiff; incorporation as a county high 
school district after purchase of building 
did not affect its right. State ex rel. Gal- 
latin County High School v. Brandenburg, 
107 M 199, 202, 82 P 2d 593. 


Payment of Juror’s Certificates 


The phrase, “or as otherwise provided 
by law,” in the fifth subdivision of this 
section, includes juror’s certificates, and 
the restrictions as to the power of pay- 
ment by the treasurer applies as well to 
them as to other claims against the coun- 
ty. In re Farrell, 36 M 254, 261, 92 P 
785; County of Silver Bow v. Davies, 40 
M 418, 426, 107 P 81. 


Warrants 


The owner of a warrant which the 
treasurer refuses to pay cannot obtain a 
money judgment against the county in 
an action on the warrant. Greeley v. 
Cascade County, 22 M 580, 588, 57 P 274. 

Where the petition for writ of mandate 
to compel a county treasurer to register 
warrants shows on its face that the war- 
rants were not properly made out, signed 
or executed, it does not state facts suffi- 
cient to justify the granting of the writ, 
since such a warrant is no warrant at all, 
and upon its presentation the officer may 
entirely disregard it. State ex rel. Lock- 
wood v. Tyler, 64.M 124, 130, 208 P 1081. 

As against the contention that holders 
of county bonds cannot be required to ac- 
cept, county warrants in payment of prin- 
cipal and interest due on the bonds, held, 
that such is the manner in which under 
this section, counties discharge their obli- 
gations; and if there be no funds with 
which to pay the warrants but no showing 
that the hondholders cannot cash them 
without a discount, it cannot be said that 
the obligation of the county to such 
holders is in any manner impaired. Great 
Northern Ry. Co. v. Phillips County, 112 
M 542, 544, 118 P 2d 754. 


References 


State ex rel. Sehool District No. 4 v. 
McGraw, 74 M 152, 157, 240 P 812. 


Collateral References 


Counties€—90. 
20 C.J.S. Counties § 143. 


Mandamus to compel payment of war- 
rant. 98 ALR 442. 


(4751) Receipt to be given by county treasurer. When any 


money is paid to the county treasurer, he must issue a receipt for such 
money in triplicate, the original of which shall be delivered to the person 
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paying the same, the duplicate of which shall be delivered to the pearaty 
clerk and the ictieate shall be retained in his office. 


History: En. Sec. 4351, Pol. C. 1895; 4751, R. C. M. 1921; amd. Sec. 1, Ch. 92, 
re-en. Sec. 2987, Rev. C. 1907; re-en. Sec. i. 1923. Cal. Pol. C. Sec. 4146. 


16-2603. (4752) Mode of redeeming warrants. When a warrant is pre- 
sented for payment, if there is money in the treasury for that purpose, he 
must pay the same, and write on the face thereof “Paid,” the date of pay- 
ment, and sign his name thereto. 


History: En. Sec. 4352, Pol. C. 1895; 
re-en. Sec. 2988, Rev. C. 1907; re-en. Sec. 
4752, R. C. M. 1921. Cal. Pol. C. Sec. 4147. 


Collateral References 


Counties€-168 (5). 
20 C.J.S. Counties § 252. 


16-2604. (4753) Registry of warrants—interest. When any county 
warrant, any high school warrant or any school district warrant hereafter 
issued is presented to the treasurer for payment and the same is not paid 
for want of funds, the treasurer must endorse thereon, “not paid for 
want of funds,” annexing the date of presentation, and sign his name 
thereto; and from that time until paid the warrant shall bear interest at 
four (4%) per cent per annum. 


History: Ap. p. Sec. 4353, Pol. C. 1895; 
amd. Sec. 2, p. 99, L. 1899; re-en. Sec. 
2989, Rev. C. 1907; re-en. Sec. 4753, R. C. 
M. 1921; amd. Sec. 2, Ch. 15, Le. 1941; amd. 
Sec. 1, Ch. 53, L. 1945. Cal. Pol. C. Sec. 
4148. 


Power To Issue Anticipatory Warrants 
Under sections 16-2604 to 16-2610, coun- 
ties have the power to issue anticipatory 
warrants. State ex rel. Silver Bow County 
v. Brandjord, 107 M 231, 235, 82 P 2d 589. 


16-2605. 


(4754) Notice of redemption of warrants. 


References 


State ex rel. Case v. Bolles, 74 M 54, 65, 
238 P 586; Rosebud County v. Smith, 92 
M 75, 80, 9 P 2d 1071; State ex rel. Blenk- 
ner v. Stillwater County, 104 M 387, 391, 
66 P 2d 788; Great Northern Ry. Co. v. 
Phillips County, 112 M 542, 545, 118 P 
2d 754. 


Collateral References 


Counties€-168 (4). 
20 C.J.S. Counties § 255. 


When there are 


sufficient moneys to pay the warrants drawing interest, the treasurer must 
give notice in some newspaper published in his county, or, if none is pub- 
lished, then by written notice posted upon the courthouse door, stating 
therein that he is ready to pay such warrants. From the first publication or 
posting of such notice such warrants cease to draw interest. 


History: En. Sec. 4354, Pol. C. 1895; 
re-en. Sec. 2990, Rev. C. 1907; re-en. Sec. 
4754, R. C. M. 1921. Cal. Pol. C. Sec. 4149. 


DeKalb v. Ferrell, 105 M 218, 226, 70 P 
2d 290; State ex rel. Silver Bow County 
v. Brandjord, 107 M 231, 235, 82 P 2d 


589. 

References 
State ex rel. Case v. Bolles, 74 M 54, 
65, 238 P 586; Rosebud County v. Smith, 
92 M 75, 80, 9 P 2d 1071; State ex rel. 


Collateral References 


Counties¢-168 (1) (4). 
20 C.J.S. Counties §§ 252, 255. 


16-2606. (4755) What it must state and how published. In advertising 
warrants under the provisions of this section in any newspaper, the treas- 
urer must not publish the warrants in detail, but give notice only that 
county warrants presented for payment prior to such date, stated in the 
notice, are payable. When a part only of the warrants presented for pay- 
ment on the same day are payable, the treasurer must designate such pay- 
able warrants in the advertisement. 


643 


16-2607 


History: En. Sec. 4355, Pol. C. 1895; 
re-en. Sec. 2991, Rev. C. 1907; re-en, Sec. 
4755, R. OC. M. 1921. Cal. Pol. C. Sec. 4150. 


COUNTIES 


References 


State ex rel. Case v. Bolles, 74 M 54, 
65, 238 P 586. 


16-2607. (4756) Priority in payment of warrants. Warrants drawn on 
the treasury and properly attested are entitled to preference as to payment 
out of moneys in the treasury properly applicable to such warrants accord- 
ing to the priority of time in which they were presented. The time of pre- 
senting such warrants must be noted by the treasurer, and upon the 
receipts of moneys into the treasury not otherwise appropriated, he must set 
apart the same, or so much thereof as is necessarily for the payment of such 
warrants. 


History: Ap. p. Sec. 94, p. 452, Cod. 65, 238 P 586; State ex rel. Blenkner 


Stat. 1871; amd. Sec. 1, p. 68, L. 1874; 
re-en. Sec. 440, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 893, 5th Div. Comp. Stat. 1887; 


v. Stillwater County, 104 M 387, 391, 66 
P 2d 788; State ex rel. DeKalb v. Ferrell, 
105 M 218, 226, 70 P 2d 290. 


amd. Sec. 4356, Pol. C. 1895; re-en. Sec. 
2992, Rev. C. 1907; re-en. Sec. 4756, R. C. 
M. 1921. Cal. Pol. C. Sec. 4151. 


Collateral References 


Counties@-168 (3). 
20 C.J.S. Counties § 254. 
References 


State ex rel. Case v. Bolles, 74 M 54, 


16-2608. (4757) Warrants must be registered in name of payee. The 
county treasurer must not register any county order or warrant in the name 
of any person other than the payee thereof, except at the request of such 
payee, or his agent, assignee, or legal representative, whose authority must 
be produced to the treasurer in writing, and he must not pay any order or 
warrant except to the payee thereof, or to his agent, assignee, or legal 
representative, whose authority must be in writing and delivered to him, 
and must be returned with such order or warrant, when paid, to the board 
of county commissioners. 


History: En. Sec. 98, p. 453, Cod. Stat. 
1871; re-en. Sec. 444, 5th Div. Rev. Stat. 
1879; re-en. Sec. 897, 5th Div. Comp. Stat. 
1887; re-en. Sec. 4357, Pol. C. 1895; re-en. 


Sec. 2993, Rev. C. 1907; re-en. Sec. 4757, 
R. C. M. 1921. 


Collateral References 


Counties€—165, 168 (1). 
20 C.J.S. Counties §§ 249, 252. 


16-2609. (4758) Funds reserved sixty days therefor. If such warrants 
be not re-presented for payment within sixty days from the time of the 
notice hereinbefore provided for is given, the fund set aside for the pay- 
ment of the same must be by the treasurer applied to the payment of unpaid 
warrants next in order of registry. The board of county commissioners may, 
on application and presentation of warrants properly endorsed, which have 
been advertised, pass an order directing the treasurer to pay them out of 


any money in the treasury not otherwise appropriated. 


History: En. Sec. 4358, Pol. C. 1895; 
re-en. Sec. 2994, Rev. C. 1907; re-en. Sec. 
4758, R. C. M. 1921. Cal. Pol. C. Sec. 4152. 


Construction 


The word “may” appearing in this sec- 
tion, which provides that the board of 
county commissioners may on application 
of the holder of a warrant who failed to 
re-present a warrant within sixty days 


after issuance of the call for its payment, 
order the county treasurer to pay it, 
means must or shall. State ex rel. Case 
v. Bolles, 74 M 54, 64, 65, 238 P 586. 


Failure To Present for Payment within 
Time Limit 

While county warrants are not nego- 
tiable instruments in the sense of the law- 
merchant, and the transferee takes them 
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subject to all legal and equitable defenses 
to them which existed in the hands of the 
payee, failure of the transferee to re-pre- 
sent a registered warrant within sixty 
days after it was called for payment (this 
section) does not render it invalid and 
may not be relied upon as a defense in an 
action to compel payment. State ex rel. 
Se v. Bolles, 74 M 54, 64, 65, 238 P 
586. 

The only penalty a holder of a regis- 
tered warrant incurs, under this section, 
for failure to re-present it for payment 
within sixty days after issuance of the 
call is loss of interest thereon. State ex 
rel. Case v. Bolles, 74 M 54, 64, 65, 238 
P 586. 

Where the board of county commis- 
sioners had wrongfully refused to issue 
an order for the payment of a warrant 
not re-presented for payment until after 
the sixty-day period provided for in this 
section, had expired, and thereafter the 
bank in which its funds were deposited 
became insolvent, the county was not dis- 
charged from liability thereon under sec- 
tion 55-717 (since repealed), by the hold- 
er’s neglect to make timely demand for 
payment, since the detriment suffered by 
it was traceable to its improper refusal 
and not to the holder’s failure to act. 
State ex rel. Case v. Bolles, 74 M 54, 64, 
65, 238 P 586. 

Failure to present a warrant for pay- 
ment after it had been called is a com- 


16-2610. 


16-2611 


plete defense to mandamus action to com- 
pel payment, but holder of the warrant 
need not anticipate and negative such 
defense. State ex rel. Blenkner v. Still- 
water County, 104 M 387, 392, 66 P 2d 
788. 


Mandamus To Compel Payment of War- 
rant 


Relator held a registered warrant and 
the fund out of which it was payable had 
sufficient moneys to cover the face value 
of all registered warrants, but insufficient 
to pay them with accrued interest. It did 
not appear whether the treasurer had 
called the warrants for payment as pro- 
vided in section 16-2605 or whether the 
sixty days specified in this section had 
elapsed. Writ of mandate ordering the 
treasurer to pay relator’s warrant with 
interest was improper in the absence of a 
showing that there were sufficient funds 
to pay prior warrants and interest there- 
on entitled to payment, and to pay rela- 
tor’s also. State ex rel. DeKalb v. Fer- 
rell, 105 M 218, 226, 70 P 2d 290. 


References 


Rosebud County v. Smith, 92 M 75, 80, 
9 P 2d 1071. 


Collateral References 


Counties€-168 (3). 
20 C.J.S. Counties § 252. 


(4759) Notation on warrant of interest paid. When the treas- 


urer pays any warrant on which any interest is due, he must note on the 
warrant the amount of interest paid thereon, and enter on his account the 
amount of such interest distinct from the principal. 


History: En. Sec. 4359, Pol. C. 1895; 
re-en. Sec. 2995, Rev. C. 1907; re-en. Sec. 
4759, R. C. M. 1921. Cal. Pol. C. Sec. 4153. 


16-2611. 


Collateral References 


Counties©168 (4). 
20 C.J.S. Counties § 252. 


(4760) Settlements, how made—monthly and annually. The 


treasurer must settle his accounts relating to the collection, care and dis- 
bursement of public revenue, of whatsoever nature and kind, with the 
county clerk, on the first Monday of each month. For the purpose of making 
such settlements he must make out a statement, under oath, of the amount 
of money or other property received prior to the period of such settlement, 
the sources whence the same was derived, the amount of payments or dis- 
bursements, and to whom, with the amount remaining on hand. He must, in 
such settlements, deposit all warrants redeemed by him and take the 
county clerk’s receipt therefor. He must make a full settlement of all 
accounts with the county clerk, annually, on the first Monday of January, in 
the presence of the county commissioners, who have control thereof. 


History: En. Sec. 4360, Pol. C. 1895; Collateral References 


re-en, Sec. 2996, Rev. C. 1907; re-en. Sec. 
4760, R. C. M. 1921. Cal. Pol. C. Sec. 4154. 


Counties€—94 (1). 
20 C.J.S. Counties § 150. 
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16-2612. (4761) Treasurer’s report to commissioners—settlement. Each 
county treasurer must make a detailed report, at every regular meeting of 
the board of county commissioners of his county, of all moneys received 
by him and the disbursement thereof, and of all debts due to and from the 
county, and of all other proceedings in his office, so that the receipts into 
the treasury and the amount of disbursements, together with the debts due 
to and from the county, may clearly and distinctly appear. 


On the first Monday of January, April, July and October of each year 
the county treasurer must settle with the board of county commissioners for 
all moneys collected and on said days must deliver to said board of county 
commissioners affidavits verifying the reconcilement of the balance on 
hand in the county treasury. After the approval of such statements and the 
accompanying affidavits, one (1) copy of such report shall be filed with 
the county clerk of said county, and one (1) copy shall be retained by the 
county treasurer. 


History: En. Sec. 4361, Pol. C. 1895; References 
re-on, Sec. 2997, Rev. 0. 1907; re-en. Sec. State ex rel. School District No. 4 v. 
4761, R. C. M. 1921; amd. Sec. 1, Ch. 75, McGraw, 74 M 152, 156, 240 P 812. 
L. 1941. Cal. Pol. C. Sec. 4155. 
Collateral References 


Counties¢—90. 
20 C.J.S. Counties § 143. 


16-2613. (4762) Penalty for not reporting. If any county treasurer 
neglects or refuses to settle or report, as required in the preceding sec- 
tion, he forfeits and must pay to the county the sum of five hundred dollars 
for every such neglect or refusal, and the board of county commissioners 
must institute suits for the recovery thereof. 


History: En. Sec. 4862, Pol. C. 1895; 
re-en. Sec. 2998, Rev. C. 1907; re-en. Sec. 
4762, R. C. M. 1921. Cal. Pol. C. Sec. 4156. 


16-2614. (4763) When he must sue county attorney. If the county at- 
torney refuses or neglects to account for and pay over money received by 
him, as required by the fifth subdivision of section 16-3101, the county 
treasurer must bring an action against him for the recovery thereof in the 
name of the county, and may recover in such action, in addition to the 
amount so received, fifty per cent thereon by way of damages. 


' History: En. Sec. 4363, Pol. C. 1895; Collateral References 
re-en, Sec. 2999, Rev. C. 1907; re-en. Sec. Counties@=217. 
4763, R. C. M. 1921. Cal, Pol. G. Sec. 4157. 99 C.J.8, Counties § 328. 


16-2615. (4764) When he must sue coroner. If the coroner, or any 
justice of the peace acting as coroner, fails to deliver to the treasurer, 
within thirty days after any inquest upon a dead body, all money and 
property found upon such body, unless claimed in the meantime by the 
public administrator or other legal representative of the decedent, as 
required by section 16-3403, the treasurer must proceed against the coroner, 
or justice acting as coroner, to recover the same by civil action in the name 
of the county. 


History: En. Sec. 4364, Pol. Bp 1895; 
re-en. Sec. 3000, Rev.-C. 1907; re-en. Sec. 
4764, R, C. M. 1921. Cal. Pol. GC. Sec. 4158. 
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16-2616. (4765) Disposition of property received from coroner. The 
treasurer, upon receiving from the coroner, or justice acting as coroner, 
money found on a dead body, must place it to the credit of the county. On 
receiving other property in like manner he must, within thirty days, sell 
it at public auction upon reasonable public notice, and must in like manner 
place the proceeds to the credit of the county. 


History: En Sec. 4365, Pol. C. 1895; Collateral. References 
re-en. Sec. 3001, Rev. C. 1907; re-en. Sec. Coroners¢=20 
4765, R. C. M. 1921. Cal. Pol. C. Sec. 4159. 18 C.J.8. Coroners § 25 


16-2617. (4766) Money from coroner in treasury may be demanded 
Within six years. If the money in the treasury is demanded within six 
years by the legal representatives of the decedent, the treasurer must pay 
it to them, after deducting the fees and expenses of the coroner and of the 
county in relation to the matter; or the same may be so paid at any time 
thereafter upon the order of the board of county commissioners. 


History: En. Sec. 4366, Pol. ©. 1895; 
re-en. Sec. 3002, Rev. C. 1907; re-en. Sec. 
4766, R. C. M. 1921. Cal. Pol. C. Sec. 4160. 


16-2618. (4767) Deposit of public funds by county, city and town 
treasurers. (1) It shall be the duty of all county, city and town treasurers 
to deposit all public moneys in their possession and under their control in 
any solvent bank or banks located in the county, city or town of which 
such treasurer is an officer, subject to national supervision or state exam- 
ination as the board of county commissioners in the case of a county, or 
of the council in the case of a city or town, may designate, and no other. 
The treasurer shall take from such bank such security as the board of 
county commissioners, in the case of a county, or the council in the case 
of a city or town, may prescribe, approve and deem fully sufficient and 
necessary to insure the safety and prompt payment of all such deposits, 
together with the interest on any time or savings deposits, provided that 
said board of county commissioners or city or town council is hereby 
authorized to deposit such public moneys not necessary for immediate use 
by such county, city or town with any bank authorized herein above in 
a Savings or time deposit; and provided that said board of county commis- 
sioners, or city or town council is hereby authorized to invest such public 
moneys not necessary for immediate use by such county, city or town, in 
direct obligations of the United States government, payable within not to 
exceed one hundred eighty (180) days from the time of such investment. 

(2) Said board of county commissioners, city or town council may 
require security for only such portion of deposits as is not guaranteed or 
insured according to law. Such securities shall consist of bonds of some 
surety company authorized to do business in the state of Montana, or 
bonds guaranteed by such companies directly or indirectly, bonds and 
securities of the United States government and its dependents, bonds and 
warrants of the state of Montana or of any county, city, town or school 
district of Montana, Federal Land Bank bonds, bonds of other states and 
counties of other states, bonds of the Dominion of Canada, and Canadian 
Provinces, and other Canadian bonds guaranteed by the Canadian gov- 
ernment or provinces thereof, and bonds issued in the United States of 
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America, which are quoted on the New York market, which shall be 
acceptable at not to exceed ninety per centum (90%) of such market 
quotation. 

(3) When negotiable securities are furnished, such securities may 
be placed in trust and the trustee’s receipt may be accepted in lieu of the 
actual securities when such receipt is in favor of the treasurer, his suc- 
cessors and the state of Montana, and the form of receipt and the trustee 
have been approved by the state examiner. All warrants or other negoti- 
able securities must be properly assigned or endorsed in blank. It shall 
be the duty of the board of county commissioners in the case of county 
funds, or the council in the case of funds of a city or town, upon the ac- 
ceptance and approval of any of the above-mentioned bonds or securities, 
to make a complete minute entry of such acceptance and approval upon 
the record of their proceedings, and such bonds and securities shall be 
reapproved at least quarter annually thereafter. 

(4) When more than one bank is available in any county, for the 
deposit of county funds, or in any city or town for the deposit of city or 
town funds, such deposits shall be distributed ratably among all of such 
banks qualifying therefor, substantially in proportion to the paid-in capital 
and surplus of each such bank willing to receive such deposits under the 
terms of this act, and it shall be the duty of said county, city or town 
treasurer to prorate all such deposits among all of the banks qualified to 
receive the same as in this act provided, to the end that an equitable dis- 
tribution of such deposits shall be maintained. 


(5) Whenever it shall come to the attention of the state examiner 
that the funds of any county, city or town are not properly distributed 
as provided in this act, the state examiner shall order the treasurer of such 
county, city or town to distribute said funds in accordance herewith, and 
if such treasurer shall refuse or neglect to comply with such order, it shall 
be the duty of the state examiner to institute proceedings against such 
treasurer at the cost of the county, city or town of which such treasurer 
is an officer, on the official bond of such treasurer. If no such bank exists 
in the county, city or town, or if any bank or banks existing therein 
fails or refuses to qualify under the terms of this act to receive such de- 
posits, then and in such ease, or in either of such cases, such moneys as 
have not been accepted by any bank or banks within said county, city or 
town, shall be deposited under the terms of this act, in the bank or banks 
most convenient to such county, city or town, willing to accept such de- 
posits under the terms of this act, and qualified as above provided. Any 
bank or banks receiving such deposits, shall, through its president and 
cashier, make a statement quarter annually of account, under oath, showing 
all such moneys that have been deposited with such bank during the quar- 
ter, the amount of daily balance in dollars, and the amount of interest by 
such bank or banks credited or paid therefor, and showing that neither 
such bank nor any officer thereof, nor any person for it, has paid or given 
any consideration or emolument whatsoever to the treasurer or to any 
other person other than the interest provided for herein, for or on account 
of the making of such deposits, with any such bank. All such deposits 
shall be subject to withdrawal by the treasurer in such amounts as may 
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be necessary from time to lime, and no deposit of funds shall be made, or 
permitted to remain in any bank, until the security for such deposits shall 
have been first approved by the board of county commissioners in the case 
of county funds, or by the council in the case of city or town funds, and 
delivered to the treasurer. 


(6) Except as provided in subsection (8) of this section, all interest 
paid and collected on such deposits or investments shall be credited to the 
general fund of the county, city or town to whose credit such funds are 
deposited. Where moneys shall have been deposited in accordance with 
the provisions of this act, the treasurer shall not be liable for loss on 
account of any such deposit that may occur through damage by the ele- 
ments or for any other cause or reason occasioned through means other 
than his own neglect, fraud, or dishonorable conduct. 


(7) Any bank pledging securities as provided in this act at any time it 
deems advisable or desirable may substitute like securities for all or any 
part of the securities pledged. The collateral so substituted shall be ap- 
proved by the governing body of the county, city or town at its next 
official meeting. Such securities so substituted shall at the time of sub- 
stitution be at least equal in principal amount to the securities for which 
substitution is made. In the event that the securities so substituted are 
held in trust, the trustee shall, on the same day the substitution is made, 
forward by registered or certified mail to the county, city or town and to 
the depository bank, a receipt specifically describing and identifying both 
the securities so substituted and those released and returned to the de- 
pository bank. 


(8) Whenever in the judgment of the trustees of any common school 
district, high school district, or county high school it would be ad- 
vantageous to invest any money of such school or school district in sav- 
ings or time deposits in a state or national bank insured by the F.D.1.C., 
or in direct obligations of the United States government, payable within 
one hundred eighty (180) days from the time of investment, such govern- 
ing body may in its discretion direct the county treasurer to make such 
investments. All interest collected on such deposits or investments shall 
be credited to the fund from which the money was withdrawn, provided 
that nothing in this act shall be interpreted to conflict with section 16- 
2050. 


History: Ap. p. Sec. 4367, Pol. C. 1895; 
amd. Sec. 1, Ch. 5, L. 1903; amd. Sec. 
3003, Rev. C. 1907; amd. Sec. 1, Ch. 88, L. 
1913; re-en. Sec. 4767, R. C. M. 1921; 
amd. Sec..1, Ch. 89, L. 1923; amd. Sec. 1, 
Ch. 137, L. 1925; amd. Sec. 1, Ch. 134, 
L. 1927; amd. Sec. 1, Ch. 49, L. 1929; amd. 


502, 507, 248 P 193; City of Parsons v. 
Fidelity & Deposit Co., 29 F 2d 417, 422. 


Collateral References 

Depositaries€—6 et seq. 

26A C.J.S. Depositaries § 7 et seq. 

42 Am. Jur. 724, Public Funds, §11 et 


Sec. 1, Ch. 23, Ex. L. 1933; amd. Sec. 1, 
Ch. 50, L. 1957; amd. Sec. 1, Ch. 66, L. 
1961; amd. Sec. 1, Ch. 40, L. 1963; amd. 
Sec. 1, Ch. 32, L. 1965. Cal. Pol. C. Sec. 
4161. 


References 


State ex rel. Case v. Bolles, 74 M 54, 
238 P 586; City of Missoula v. Dick, 76 M 


seq. 


Liability of publie officer or his bond 
for loss of public funds due to insolvency 
of bank in which they were deposited. 
93 ALR 819 and 155 ALR 436. 

Liability of sureties on official bonds 
for profits realized by principal from use 
or investment of public funds. 104 ALR 
1402. 
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Approval of Bonds 


The. bond required of county deposi- 
taries under this section, as amended by 


chapter 89, Laws of 1923, must be ap- 
proved by the board of county commis- 
sioners as an entity, its approval by the 
chairman of the board being insufficient. 
State ex rel. Urton v. American Bank & 
Trust Co., 75 M 369, 372, 243 P 1093. 

In an action on a bond furnished a 
county under the depositary act which had 
been returned by the board of county com- 
missioners as not needed and canceled but 
subsequently without the knowledge of 
the sureties thereon redelivered to the 
board, evidence reviewed and held suffi- 


cient to justify the conclusion of the court 


that the bond had not been approved by 
the board on a certain day as contended 
by the board. State ex rel. Urton v. 
American. Bank & Trust Co., 75 M 369, 
372, 243 P 1093. 

This section, as amended by chap- 
ter 89, Laws of 1923, providing that a 
county depositary bond shall not be ef- 
fective until approved by the board of 
county commissioners, in the manner pre- 
scribed, is a special statute and controls 
even though there be a general statute on 
the subject inconsistent with it. State ex 
rel. Urton v. American Bank & Trust Co., 
75 M 369, 372, 243 P 1093. 

Where a depositary bond had _ not 
been approved, its return amounted to a 
rejection, and after the sureties had been 
informed of the action of the board of 
county commissioners, it was not within 
the power of the board upon its resub- 
mission by the bank without the knowl. 
edge of the sureties to thereafter approve 
it, a bond being a contract which requires 
the assent of both parties to the same 
thing at the same time. State ex rel. 
Urton v. American Bank & Trust Co., 75 
M 369, 372, 243 P 1093. 

While generally speaking, a depositary 
bond is not binding until it has been ap- 
proved by the proper authority, a differ- 
ent rule applies where the bond was vol- 
untarily entered into and the principal en- 
joyed the benefits which it was intended 
to secure and a breach occurred; in such 
case the sureties are estopped from avail- 
ing themselves of such a defense, if they 
acted with knowledge of their rights, were 
aware of the facts and the county (de- 
positor) was misled by their acts and 
changed its position in reliance thereon, 
was justified in so doing and was preju- 
diced or the sureties were benefited. State 
ex rel. Franks v. Corvallis State Bank, 84 
M 297, 300, 275 P 265. 

Where sureties, on a bond of a bank 
which had been designated as a depositary 
of county funds under this section as 
amended by chapter 89, Laws of 1923, 
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were. stockholders and directors of the 


bank and, thus financially interested in 


the transaction, which bond was about 
-to-expire and, the sureties, desirous that 


the bank be continued as a county de- 
positary, executed a new bond found suffi- 
cient by the county authorities with the 
exception that they required one ad- 
ditional signature which was secured and 
the bond delivered to the treasurer, who 
accepted it and continued his deposits in 
the bank, the sureties were bound al- 
though the bond was not formally approved 
until five days after the failure of the 
bank. State ex rel. Franks v. Corvallis 
State Bank, 84 M 297, 300, 275 P 265. 


Depositary Bonds 

Where a county treasurer had county 
funds on deposit in a bank in the sum of 
$33,000, without first having exacted an 
indemnity bond, and the bank later fur- 
nished bond in the sum of $25,000, the 
legal effect of such latter action was a 
redeposit of a sum equal to one-half the 
amount of the bond, and neither its valid- 
ity nor sufficiency was impaired by the 
wrongful act of the treasurer in keeping 
on deposit a sum in excess of the latter 
amount. Yellowstone County v. First Trust 
& Savings Bank, 46 M 439, 449, 128 P 
596. 

A depositary of public funds is not an 
officer and a depositary bond is not an 
official bond within the meaning of see- 
tion 6-315, providing that if there are any 
defects in the approval or filing thereof, 
etc., the bond shall not be void so as to 
discharge the officer or his sureties. State 
ex rel. Urton v. American Bank & Trust 
Co., 75 M 369, 372, 243 P 1093. 

A bond given in pursuance to section 
4767, R. C. M. 1921, to insure the safety 
and prompt payment of county funds de- 
posited by the county treasurer (disre- 
garding an unintelligible clause therein), 
was a contract for the direct payment of 
money, warranting the issuance of a writ 
of attachment against the property of the 
sureties in an action to recover thereon. 
State ex rel. Nauman v. Pondera Valley 
State Bank, 77 M 1, 5, 248 P 207. 

In the absence of a statute prohibiting 
it, a state bank may pledge its securities 
to indemnify a surety who signs a bond 
in its behalf in order that the bank may 
obtain deposits of public funds. Ains- 
worth v. Kruger, 80 M 468, 475, 260 P 
1055. 

A bank director who became surety 
on a bond given by the bank to secure 
deposits of public funds was not, by virtue 
of his office, disqualified from accepting 
notes and mortgages from the bank to in- 
demnify him for possible loss because of 
his engagement as surety, where the bank 
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was believed to be solvent atthe time 
and the transaction was in entire good 
faith. Ainsworth v. Kruger, 80-M 468, 475, 
260 P 1055.. | ; 


Where the directors of a state’ bank 

on the second last day of 1922 in passing 
a resolution under which certain of its 
securities were pledged to one of their 
number to indemnify the latter for pos- 
sible loss on a depositary bond, had in 
contemplation the execution of a like bond 
for the subsequent year and the director 
in question in 1923 signed a new bond, 
and loss occurred to him under the latter 
bond, he was entitled to hold the securi- 
ties delivered to him under the first bond 
to indemnify himself for such loss. Ains- 
worth v. Kruger, 80 M 468, 475, 260 P 
1055. 
A depositary bond executed to take the 
place of one about to expire and providing 
that the principal should faithfully ac- 
count for all moneys “deposited with it,” 
covered moneys on deposit on the date 
the bond was delivered to the treasurer 
as well as those subsequently deposited, 
the law looking to the purpose for which 
the instrument was required and given 
to determine the tense of the verb. State 
ex rel, Franks v. Corvallis State Bank, 84 
M 297, 300, 275 P 265. 


A depositary bond furnished to a coun- 
ty treasurer under chapter 89, Laws of 
1923, amending section. 4767, R. C. M. 
1921, and approved by the board of coun- 
ty commissioners providing for “conven- 
tional” subrogation, i. e., that in case of 
the bank’s failure and before the county 
was paid in full, the surety should be 
entitled to share with the county in divi- 
dends paid by the receiver, was invalid 
as contrary to public policy, in that it had 
a tendency adversely to affect the public 
welfare and impair the public revenue, 
American Surety Co. of New York v. 
Clarke, 94 M 1, 9, 20 P 2d 831. 


Liability of City Treasurer 


The provisions of section 4767, R. C. M. 
1921 as amended by chapter 89, Laws of 
1923, requires the city treasurer to de- 
posit public funds in banks designated 
by the council, he taking such securities 
as the council may prescribe, approve and 
deem fully sufficient to insure the safety 
of the funds, and when deposits are made 
as prescribed by the act the treasurer 
shall not be liable for losses except when 
due to his neglect or fraud. Defendant 
city treasurer had on deposit in a bank, 
designated by the council as a city de- 
pository, at the time of its closing some 
$23,000 in excess of securities approved 
by the council; the council had not des- 
ignated the amount of the securities which 
the treasurer should require from the 
bank nor taken any action as to the 
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amount which should be deposited therein. 
In an action by the city to recover on 
the official bond of the treasurer the 
amount lost by the failure of the bank, it 
was held that under the act it was the 
duty of the council to see that securities 
fully sufficient to protect the deposits 
were furnished; that under the facts the 
treasurer could not be held guilty of 
neglect of duty in making deposits in ex- 
cess of the securities approved by the 
council, and therefore was not liable on 
his official. bond for the loss sustained. 
(Mr. Justice Angstman dissenting.) City 
of Billings v. Massachusetts Bonding & 
Ins. Co., 88 M 91, 94, 290 P 246. 


Liability of County for Other Funds 


The contention that the legislature by 
the enactment of chapter 128, Laws of 
1923 (75-3939 et seq.), authorizing school 
districts to issue warrants in a stated 
amount where the banks in which their 
funds had been deposited became insol- 
vent—an emergency measure—modified 
or repealed section 4767, R. C. M. 1921, 
so as to relieve the county of its liability 
under that section for funds deposited 
with its treasurer by school districts and 


by him deposited in county depositories, 


has no merit. State ex rel. School District 
No. 4 v. McGraw, 74 M 152, 157, 240 P 


812. 


Under chapter 137, Laws of 1925, amend- 
atory of this section, title to moneys de- 
posited by a school district with the 
county treasurer passes to the county; the 
moneys become county funds; the county 
becomes the debtor of the school district 
and upon redeposit thereof in county de- 
positories is liable to the district for their 
loss occasioned by such depositories be- 
coming insolvent, such loss being the loss 
of county and not school district funds. 
State ex rel. School District No. 4 v. 
McGraw, 74 M 152, 157, 240 P 812. 


A county is liable to an irrigation dis- 
trict for the loss of funds deposited by 
the latter with the treasurer of the former 
as required by this section, and redepos- 


ited by the treasurer in county deposito- 


ries which failed. State ex rel. Cartersville 
Irr. Dist. v. MeGraw, 74 M 164, 240 P 
187. 


Liability of County Treasurer 


The fact that neither the county com- 
missioners nor the state examiner, whose 
duty it was to ascertain the depositaries 
of county funds and inquire into the suffi- 
ciency of the bonds held to secure them, 
interposed any objection to a county treas- 
urer’s wrongful conduct in depositing 
county funds in a bank without exacting 
any security, did not constitute an estop- 
pel on the part of the county to claim 
that his act was wrongful. Yellowstone 


651 


16-2618 


County v. First Trust & Savings Bank, 46 
M 439, 451, 128 P 596. 

A county, not having authority to em- 
power its treasurer to make a_ general 
deposit of its funds without requiring se- 
curity as provided by statute, cannot rati- 
fy the treasurer’s wrongful act in doing 
go, and therefore is not estopped to assert 
that such act was wrongful because of its 
presumed ratification thereof. Yellowstone 
County v. First Trust & Savings Bank, 46 
M 439, 451, 128 P 596. 


By the adoption of chapter 88, Laws of 
1913 and amendment thereof (chapter 
137, Laws of 1925), requiring the county 
treasurer to deposit all “public moneys” 
—which term includes moneys belonging 
to a school district or other branch of the 
state government—in his possession in 
county depositories designated by the 
board of county commissioners, the treas- 
urer becomes the agent of the county in 
handling such funds and he and his 
bondsmen are relieved from liability for 
their loss occasioned through the failure 
of the depositories. State ex rel. School 
District No. 4 v. MeGraw, 74 M 152, 157, 
240 P 812. 

Under section 4767, R. C. M. 1921, as 
amended by chapter 89, Laws of 1923, a 
eounty treasurer may not lawfully deposit 
public funds, nor permit them to remain, 
in a bank unless such bank has been desig- 
nated by the board of county commis- 
sioners, after approval by it of an in- 
demnity bond or other prescribed security, 
as a proper depository; disregard of such 
requirement is a violation of official duty 
and, in case of loss, subjects the treasurer 
to liability upon his official bond. State 
v. Rosman, 84 M 207, 213, 274 P 850, dis- 
tinguished in 88 M 91, 96, 290 P 246. 


Since the enactment of chapter 89, Laws 
of 1923, where the county treasurer de- 
posits county funds in a bank designated 
by the board of county commissioners as a 
county depository, first requiring proper 
security, he is no longer custodian of such 
funds, and liable in ease of loss only if 
occasioned by his own neglect, fraud or 
dishonorable conduct. Rosebud County v. 
Smith, 92 M 75, 81, 9 P 2d 1071. 


The provisions of chapter 89, Laws of 
1923, amendatory of section 4767, R. C. M. 
1921, relating to depositary bonds which 
the county treasurer must furnish and the 
board of county commissioners approve to 
insure the safety and prompt payment of 
deposits made, became as much a part of a 
surety bond at the time it was executed 
and delivered as if wrttten into the con- 
tract. American Surety Co. of New York 
v. Clarke, 94 M 1, 9, 20 P 2d 831. 


Personal Bond 


Where a personal bond is given to se- 
eure county deposits “in addition to” other 
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bonds furnished by surety companies, the 
liability of the sureties on the former is 
not postponed until the corporation bonds 
have been exhausted. State ex rel. Nau- 
man v. Pondera Valley State Bank, 77 M 
1, 5, 248 P 207. 


Preferred Claims 
Banks 


Where a county treasurer has county 
funds on deposit in a bank, in compliance 
with section 3003, Rev. C. 1907, the mon- 
eys so deposited constitute a general de- 
posit and make of the county a general 
creditor of the bank. In case of the bank’s 
failure, it must, under these circumstances, 
either share alike with other general cred- 
itors in the distribution of the bank’s 
assets, or look to the surety for relief. 
Yellowstone County v. First Trust & Sav- 
ings Bank, 46 M 439, 449, 128 P 596. 


That a county treasurer was following 
a custom established by his predecessor 
in depositing public moneys in bank, 
without requiring the security prescribed 
by statute, was no defense to a suit by the 
county to have the bank declared a trustee 
ex maleficio of such moneys for its benefit, 
and to be decreed entitled to preference in 
the distribution of the assets of the bank 
then in the hands of a receiver. Yellow- 
stone County v. First Trust & Savings 
Bank, 46 M 439, 449, 128 P 596. 


The keeping of county funds on de- 
posit to the extent of $20,500, excess over 
and above the sum of $12,500 secured by 
bond, as required by section 3003, Rev. C. 
1907, was unlawful and without the coun- 
ty’s consent, and as to such excess, the 
bank, chargeable with knowledge of the 
unlawful conduct of the county treasurer, 
and therefore an active participant in the 
wrong, became a trustee ex maleficio, for 
the use and benefit of the county. Yellow- 
stone County v. First Trust & Savings 
Bank, 46 M 4389, 449, 128 P 596, distin- 
guished in 83 M 308, 311, 271 P 710. 


In an action by sureties to establish a 
preference upon the assets of an insolvent 
bank to satisfy the amount which they 
were required to pay a county for funds 
on deposit therein at the time of its sus- 
pension, held that in the absence of con- 
stitutional or statutory provision confer- 
ring the right of sovereignty upon coun- 
ties they do not possess it; that therefore 
the county could not assert the right of 
preference with respect to county funds 
lawfully on deposit in the bank which 
the state enjoys in its sovereign capacity, 
and hence that the sureties were not en- 
titled to claim that they were subrogated 
to such right of preference. Bignell v. 
Cummins, 69 M 294, 304, 222 P 797, 36 
ALR 634. See City of Missoula v. Dick, 
as to preference right of a citizen, 76 M 
502, 248 P 193. 


against Insolvent 
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Before it may be said that a bank 
which accepts deposits of public funds 
made illegally by their custodian and 
thereafter becomes insolvent is a trustee 
ex maleficio of such funds for the public 
body to which they belong, it must be 
made to appear that the bank had notice 
or knowledge of the illegality of the de- 
posits. State ex rel. Rankin v. Benton 
State Bank, 81 M 322, 325, 263 P 689. 

Where a bank under the depository law 
had qualified to receive county funds to 
the amount of $325,000 but had reeeived 
deposits only to the amount of $251,538 
without knowledge or notice that the 
county treasurer in depositing that amount 
with it had done so in disregard of section 
4767, R. C. M. 1921, which required him 
to prorate the funds among all the banks 
in the county which had qualified as de- 
positories, the county, upon subsequent 
insolvency of the bank, was not entitled 
to an order declaring it a preferred cred- 
itor to the amount of the excess between 
the sum which the treasurer should have 
deposited under a proper prorating and 
the sum actually deposited, on the theory 
that it was a trustee ex maleficio of the 
excess deposits; not having been an active 
participant in the wrongdoing of the 
treasurer and having received the depos- 
its without knowledge or notice that he 
was transgressing the law, its status as a 
general depository was not changed to 
that of a trustee. State ex rel. Rankin v. 
Benton State Bank, 81 M 322, 325, 263 
P 689. 

Under section 4767, R. C. M. 1921, as 
amended by chapter 89, Laws of 1923, 
making it the duty of the county treas- 
urer to deposit public funds only in such 
banks as may be designated by the 
board of county commissioners, upon re- 
ceipt by him of such securities from them 
as may be prescribed and approved by the 
board as sufficient to safeguard the de- 
posits, the treasurer is absolved from re- 
sponsibility in the selection of the de- 
positary; the deposits when commingled 
with other moneys of the bank become 
general deposits and in case of the bank’s 
subsequent insolvency and the insufficien- 
ey of the securities to save the county 
harmless, the county may not claim a 
preference payment out of its assets to 
the extent of the deficit, but may take 
only as a general creditor. County of Mis- 
soula v. Lochrie, 83 M 308, 312, 271 P 710. 

County depository bank, receiving de- 
posits exceeding amount of its bond con- 
trary to county commissioners’ direction, 
violated section 4767, R. C. M. 1921 as 
amended by chapter 89, Laws of 1923. 
County treasurer’s deposit in depository 


16-2619. 


16-2619 


bank held traceable into cash in receiv- 

er’s hands; presumption being that money 

disbursed therefrom was other money. 

First Nat. Bank of Forsyth, Mont. v. Fi- 

ae & Deposit Co. of Maryland, 48 F 
585. 


Prorating between Depositaries 


The county treasurer who collects taxes 
for a city and which constitutes city and 
not county funds, is without authority to 
prorate such funds among banks desig- 
nated by the board of county commission- 
ers as depositaries for county moneys. 
State ex rel. City of Cut Bank v. Me- 
Namer, 62 M 490, 495, 205 P 951. 


Where a board of county commissioners, 
acting under chapter 88, Laws of 1913 
(this section before amendment), had 
designated a bank a county depository, 
the county treasurer was, in the absence 
of the statute requiring a periodical des- 
ignation thereafter, justified in continuing 
to make deposits therein upon receipt of 
approved securities, until notified to the 
contrary. State ex rel. Rankin v. Madi- 
son State Bank, 77 M 498, 501, 251 P 
548. 

Chapter 88, Laws of 1913, not having 
prescribed that the board of county com- 
missioners in designating a bank as 
county depository should cause its action 
to be recorded in its minutes, the board, 
under the rule that where the mode of the 
exercise of a power granted to it is not 
prescribed it may use its own discretion 
in selecting the mode, could properly 


.choose any method of making known to 


the treasurer the bank entitled to receive 
county deposits it deemed adapted for 
that purpose. State ex rel. Rankin v. 
Madison State Bank, 77 M 498, 507, 251 
P 548. 


Where a board of county commissioners 
made an order pursuant to the provisions 
of chapter 88, Laws of 1913, designating 
a certain bank a county depository, but 
failed to cause such order to be entered 
in its minutes, the board was properly 
permitted, on a taxpayer’s petition to re- 
quire the receiver of the bank upon its 
insolvency to recognize the claim of the 
eounty as a preferred one on the ground 
that the deposits therein had been unlaw- 
fully made in that the board’s order des- 
ignating the bank a depository had not 
been entered in its minutes, to prove its 
action in that regard by oral testimony; 
that the funds were legally deposited and 
that therefore the county was a general 
creditor and not entitled to a preference. 
State ex rel. Rankin v. Madison State 
Bank, 77 M 498, 501, 251 P 548. 


(4767.1) Cashier’s checks of federal reserve banks as se- 


curity for deposit of public funds. From and after the passage and approval 
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of this act, it shall be lawful for county, city or town officials charged by 
law with the duty of requiring security from depositories of their several 
public funds, to accept from such depository bank as security for such 
deposits, or any part thereof, cashier’s checks issued to such depository bank 
by any federal reserve bank. 

History: En. Sec. 1, Ch. 106, L. 1935. Collateral References 


Depositaries€7. 
26A C.J.S. Depositaries §§ 3, 9 (1). 


16-2620. (4767.2) Supplementary nature of act. This act shall be 
deemed to be supplementary to the provisions of section 16-2618, and 
shall not in any manner limit or affect the right of the several officers 
enumerated in said section to accept security of the character specified 
therein. 

History: En. Sec. 2, Ch. 106, L. 1935. 


16-2621. (4767.3) State examiner to sign trustee and deposit receipts. 
The state examiner of the state of Montana is hereby designated and em- 
powered to sign all trustee and deposit receipts and releases required to be 
signed for and on behalf of the state of Montana in all cases where negoti- 
able securities are placed in trust with-a trustee or trustees in lieu of the 
actual securities, for security of county, city, and town deposits, under the 
laws of the state of Montana relating to the deposit of county, city, and 
town funds. 

History: En. Sec. 1, Ch. 44, L. 1931. 


16-2622. (4768) County commissioners may suspend treasurer. When- 
ever any action based upon official misconduct is commenced against any 
county treasurer, the board of county commissioners may, in its discretion, 
suspend him ero office until such suit is determined, and may appoint 
some person to fill the vacancy. . 


History: En. Sec. 4368, Pol. C. 1895; Collateral References 

re-en. Sec. 3004, Rev. C. 1907: re-en. Sec. Counties¢=48, 67. 

4768, R. C. M. 1921. Cal. Pol. C. Sec. 4162. 20 C.J.S. Counties §§ 85, 108. 
References 


Gullickson v. Mitchell, 113 M 359, 366, 
126 P 2d 1106. 


16-2623. (4769) No commissions allowed. In case of the death of any 
county treasurer, his legal representatives must deliver up all official 
moneys, books, accounts, papers, and documents which come into their pos- 
session. No percentage must be allowed to the treasurer on any money by 
him received from his predecessor in office, or from the legal representative 
of such predecessor. 


History: En. Sec. 4369, Pol. ©. 1895; 
re-en. Sec. 3005, Rev. C. 1907; re-en. Sec. 
4769, R. C. M. 1921. Cal. Pol. C. Sec. 4163. 


16-2624. (4770) Books and vouchers subject to inspection. The books, 
accounts, and vouchers of the treasurer are at all times subject to tie 
inspection and examination of the board of county commissioners and 
grand jury. ; . 
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Bete ae Becw qo70s Pol. C.. 1895; _- Collateral. References - 
re-en. Sec. 3006, Rev. C. 1907; re-en. Sec. rads eee 
4770, B. C. M. 1921. Cal. Pol. ©. Sec. 4164. 50 Gh S Ga ties § 85. 


16-2625. (4771) Must permit state examiner and county clerk to 
examine books. The treasurer must permit the state examiner and county 
clerk or the board of county commissioners to examine his books and count 


the money in the treasury, whenever any of them may wish to make an 
examination or counting. | 


It shall be the duty of the county clerk and recorder at the close of 
business each month to count the cash in the office of the county treasurer 
and to certify the same in detail to the state examiner, retaining a copy of 
such certification in his office. 


History: En. Sec. 4371, Pol. C. 1895; -- Collateral References 
re-en. Sec. 3007, Rev. C. 1907; re-en. Sec. Counties¢=154% 
4771, R. C. M. 1921; amd. Sec. 1, Ch. 124, POLGSNELDee sees ero on 
L. 1935, Cal. Pol. C. Sec. 4165. - BOT edi 


16-2626. (4772) His duty as collector of taxes. His duties as collector 
of taxes are prescribed in Title 84 of this code. 


History: En. Sec. 4372, Pol. C. 1895; Collateral References 
re-en. Sec. 3008, Rev. C. 1907; re-en. Sec. TaxationG550. 


4772, R. C. M. 1921. 84 C.J.S. Taxation § 657. 


Cross-References Mandamus to compel collection of taxes. 
Collection of taxes, sec. 84-4101 et seq. 58 ALR 117. 
Special improvement districts, collecto 

of taxes, sec. 11-2233. ; 


CHAPTER 27 
SHERIFF 


Section 16-2701. “Process” and “notice” defined. 
16-2702. Duties of sheriff. 
16-2703. Undersheriff. to be appointed. 
16-2704. Duties of undersheriff. 
16-2705. Action may be prosecuted against executors. 
16-2706. Return by mail to another county. 
16-2707. Return prima facie evidence. 
16-2708. Penalty for nonreturn of process. 
16-2709. Liability for refusing to levy or sell. 
16-2710. Damages for refusing to pay over money. 
16-2711. Liability for permitting an escape. 
16-2712. Liability for a rescue. 
16-2713. No action for escape or rescue after return or recapture. 
16-2714. Direction to sheriff must be in writing. 
16-2715. When office of sheriff deemed vacant. 
-16-2716. When sheriff justified in executing process. 
16-2717. Officer to exhibit process. 
16-2718. Sheriff to act as crier. 
16-2719. Service on sheriff, how made. 
16-2720. Coroner to execute process when sheriff is a party. 
16-2721. Elisors to act in cases designated. 
16-2722. Other duties of sheriff. 
16-2723. Mileage and expense of sheriff. 


16-2701. (4773) “Process” and “notice” defined. “Process,” as used in 
this chapter, includes all writs, warrants, summons, and orders of courts of 
justice or judicial officers. “N otice” includes all papers and orders (except 
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process) required to be served in any proceeding before any court, board, 
or officer, or when required by law to be served independently of such pro- 


ceeding. 


History: En. Sec. 4380, Pol. C. 1895; 
re-en. Sec. 3009, Rev. C. 1907; re-en. Sec. 
4773, R. ©. M. 1921. Cal. Pol. C. Sec. 4175. 


Writ of Supreme Court Is Process 


The decision of the supreme court, i. e., 
its opinion, on application for a writ under 
its original jurisdiction, constitutes the 
judgment of the court and the writ itself 
which is thereafter issued is merely the 
court process issued for the enforcement 


16-2702. 
1. Preserve the peace; 


thereof. State ex rel. Clark v. District 
Court, 103 M 145, 147, 61 P 2d 836. 


References 

State ex rel. Brooks v. Cook, 84 M 478, 
487, 276 P 958. 

Collateral References 


Sheriffs and Constables¢=87. 
80 C.J.S. Sheriffs and Constables § 44. 


(4774) Duties of sheriff. The sheriff must: 


2. Arrest and take before the nearest magistrate, for examination, all 
persons who attempt to commit or have committed a public offense ; 

3. Prevent and suppress all affrays, breaches of the peace, riots, and 
insurrections which may come to his knowledge; 

4. Perform duties of humane officer within his county with reference 


to the protection of dumb animals; 


5. Attend all courts, except justices and police courts, at their respec- 
tive terms or sessions held within his county, and obey their lawful orders 


and directions; 


6. Command the aid of as many male inhabitants of his county as he 
may think necessary in the execution of these duties; 

7. Take charge of and keep the county jail and the prisoners therein; 

8. Endorse upon all notices and process the year, month, day, hour, 
and minute of reception, and issue therefor to the person delivering it, on 
payment of fees, a certificate showing the names of the parties, file of 


paper, and time of reception; 


9, Serve all process or notices in the manner prescribed by law; 
10. Certify under his hand upon the process of notices the manner and 
time of service, or, if he fails to make service, the reasons of his failure, and 


return the same without delay. 


History: En. Sec. 4381, Pol. C. 1895; 
re-en. Sec. 3010, Rev. C. 1907; re-en. Sec. 
4774, R. C. M. 1921; amd. Sec. 1, Ch. 157, 
L. 1925. Cal. Pol. C. Sec. 4176. 


Cross-References 


Deputies, sees. 16-3701, 16-3705. 

Failure to pay over fines, penalty, sec. 
94-1504. 

Failure to receive person arrested, pen- 
alty, sec. 94-3915. 

Fees, sec. 25-226. 

Importation of nonresident deputies for- 
bidden, sec. 94-3920. 

Not to practice law, secs. 
2119. 

Presenting false accounts, penalty, see. 
94-1517. 

Refusal to aid in arrest, penalty, sec. 
94-35-1777, 


93-902, 93- 


Return of execution, see. 93-5804. 
Selling property without notice, pen- 
alty, sec. 93-8525. 


Authority Limited to State 


A sheriff is without authority, as such, 
beyond the confines of the state; the or- 
dinary discharge of-his duties does not 
authorize him “to leave the state except 
where he is designated the agent of the 
state in cases of extradition. Brannin v. 
ook. Grass County, 88 M 412, 416, 293 

7 


Breaches of the Peace 


Whether it was necessary for the sheriff 
to assemble his deputies, the policemen, 
and the employees of the defendant as a 
posse comitatus we need not inquire. Pre- 
sumably the sheriff was acting within his 
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authority; and he was the one to judge 
whether he needed help to preserve the 
peace. It was his duty to prevent and 
suppress breaches of the peace, riots and 
insurrections, and to command the aid of 
as many male inhabitants of his county 
as he thought necessary to execute that 
duty. Upon such an occasion the sheriff 
is the commander of all he summons to 
his aid and all under his command are in 
duty bound to obey his lawful orders. 
McCarthy v. Anaconda Copper Min. Co., 
70 M 309, 313, 225 P 391. 


Guarding Railroad Strikers 


Where a sheriff had employed a num- 
ber of men, sworn in as deputy sheriffs, 
to guard railroad strikers, after having 
assured the company that he was able to 
enforce the peace without such aid, and 
the company had agreed to pay for such 
services, the company was liable for such 
payment, notwithstanding the statutory 
provision empowering the sheriff to call 
to his aid such persons as may be neces- 
sary to suppress unlawful assemblies, and 
the provision prohibiting a sheriff from 
demanding for official services any great- 
er fees than are allowed by law. Sullivan 
v. Utah & Northern Ry. Co., 11 M 236, 
243, 28 P 307. 


Liability of Sheriff 


This section is merely declaratory of 
the common law and the sheriff is not 
liable in damages for damage caused by 
mob violence. Annala v. MeLeod, 122 M 
498, 206 P 2d 811, 8135. 


16-2703. 


16-2704 


References 


Charles Sears v. Gallatin County, 20 
M 462, 464, 52 P 204; State ex rel. Hillis 
v. Sullivan, 48 M 320, 324, 137 P 392; 
State v. Driscoll, 49 M 558, 565, 144 P 
153; Majors v. County of Lewis and 
Clark, 60 M 608, 615, 201 P 268; State 
ex rel. Beazley v. District Court, 75 M 
116, 120, 241 P 1075; Plummer v. North- 
ern Pacific Ry. Co., 79 M 82, 89, 255 P 
18; Cline v. Tait, 113 M 475, 484, 129 P 
2d 89; Husky Hi Power, Inc. v. Schmidt, 
140 M 3538, 372 P 2d 142, 144, 


Collateral References 


Sheriffs and Constables€=86 et seq. 

80 C.J.S. Sheriffs and Constables § 42. 

47 Am. Jur. 839, Sheriffs, Police, and 
Constables, §§ 26-95. 


Liability for death of or injury to pris- 
oners. 46 ALR 94; 50 ALR 268 and 61 
ALR 569. 

Personal liability of peace officer or his 
bond for negligence causing damage to 
property. 53 ALR 41. 

Liability for damage to person or goods 
during execution of eviction process. 56 
ALR 1038. 

Liability of sheriff or other officer exe- 
cuting process of execution or attachment 
for failure to seize sufficient property. 93 
ALR 316. 

Mistreatment of prisoner as ground for 
removal of sheriff. 100 ALR 1401. 

Duty of sheriff as to eare of property 
levied upon by him. 138 ALR 710. 


(4775) Undersheriff to be appointed. The sheriff, as soon as 


may be after he enters upon the duties of his office, must, except in counties 
of the seventh and eighth classes, appoint some person undersheriff to hold 
during the pleasure of the sheriff. Such undersheriff has the same powers 


and duties as a deputy sheriff. 


History: En. Sec. 851, 5th Div. Comp. 
Stat. 1887; amd. Sec. 4382, Pol. C. 1895; 
re-en. Sec. 3011, Rev. C. 1907; re-en. Sec. 
4775, R. C. M. 1921; amd. Sec. 1, Ch. 24, 
L. 1933. 


References 


Jobb v. County of Meagher, 20 M 424, 
429, 51 P 10384. 


Collateral References 
Sheriffs and Constables¢—15. 


16-2704. 


80 C.J.S. Sheriffs and Constables §§ 2, 
22. 

47 Am. Jur. 929, Sheriffs, Police, and 
Constables, § 154 et seq. 


Liability of public officer or his bond 
for the defaults and misfeasances of his 
clerks, assistants, or deputies. 1 ALR 222; 
102 ALR 174; 116 ALR 1064 and 71 ALR 
2d 1140. 

Compensation of additional deputies. 26 
ALR 1309. 


(4776) Duties of undersheriff. Whenever a vacancy occurs 


in the office of sheriff, the undersheriff must in all things execute the office 
of sheriff until a sheriff is elected or appointed and duly qualified. Any de- 
fault, misfeasance, or malfeasance of such undersheriff in the meantime, as 
well as before, is a breach of the condition of the bond given by the sheriff 
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who appointed him, and also a breach of. the conditions of the bond given 


by him to the sheriff. 


History: En. Sec. 4383, Pol. C. 1895; 
re-en. Sec. 3012, Rev. C. 1907; re-en. Sec. 
4776, R. C. M. 1921. 


Collateral References 


Sheriffs and Constables¢79. 
80 C.J.S. Sheriffs and Constables § 37. 


16-2705. 


(4777) Action may be prosecuted against executors. 


Liability of sheriff for arrest unde. 
warrant by deputy where action is based 
on mistake as to identity of person ar- 
rested. 10 ALR 2d 752. . 

Civil liability of sheriff or other officer 
charged with keeping jail or prison. for 
act of deputy causing death or injury of 
prisoner. 14 ALR 2d 353. 


Any 


action for default or misconduct of any sheriff, his undersheriff, jailer, or 
any of his deputies, may be prosecuted against the executors or adminis- 


trators of such sheriff. 


History: En. Sec. 4384, Pol. C. 1895; 
re-en. Sec. 3013, Rev. C. 1907; re-en. Sec. 
4777, BR. C. My 1921. 


16-2706. 


Collateral References 


Abatement and Revival@-73. 
1 C.J.S. Abatement and Revival § 175. 


(4778) Return by mail to another county. When process or 


notices are returnable to another county, the sheriff may enclose such proc- 
ess or notice in an envelope, addressed to the officer who sent them, and de- 
posit it in the post office, prepaying postage. 


History: En. Sec. 4385, Pol. C. 1895; 
re-en, Sec. 3014, Rev. C. 1907; re-en. Sec. 
4778, R. C. M. 1921. Cal. Pol. C. Sec. 4177. 


16-2707. 


Collateral References 


Sheriffs and Constables¢87. 
80 C.J.S. Sheriffs and Constables § 44. 


(4779) Return prima facie evidence. The return of the sher- 


iff, upon process or notices, is prima facie evidence of the facts in such re- 


turn stated. 


History: En. Sec. 4386, Pol. C. 1895; 
re-en. Sec. 3015, Rev. C. 1907; re-en. Sec. 
4779, BR. C. M. 1921. Gal. Pol. C. Sec. 4178. 


Cross-Reference 


Proof of service of summons, sec. 93- 


1318. 


Certainty of Proof 

Proof necessary to overcome the state- 
ments and recitals in a sheriff’s return 
must be clear, unequivocal and convine- 
ing. Sewell v. Beatrice Foods aoe 145 M 
337, 400 P 2d 892. 


Evidence To Contradict Return 
A sheriff’s return stating that he of- 


fered land for sale in separate parcels, 


as required by the statute, is prima facie 


evidence of the facts stated therein and 


may be overcome only by clear, un- 
equivocal, and convincing evidence. An 
affidavit later executed by the sheriff and 
stating that he did not offer the land in 
separate parcels, but containing no ex- 
cuse, explanation, or suggestion of mis- 
take in the return, may be found not to 
be such clear, unequivocal, and convine- 
ing evidence. Husky Hi Power, | Inc.. “Vv. 
Schmidt, 140.M 353, 372 P 2d 142, 144. 


which plaintiff was injured while riding 
in corporate defendant’s truck, prima 
facie presumption of service was rebutted 
by plaintiff’s: long unexplained delay in 
asserting his claim, the testimony of de- 
fendant’s district manager that there had 
been no service, and sheriff’s failure to 
make return within the required time. 
Sewell v. Beatrice Foods Co., 145 M 337, 
400 P 2d 892. 


Execution 


A sheriff’s return on execution is merely 
prima facie evidence of the facts therein 
stated—it may be overcome by other evi- 
dence; hence, where his return in an ac- 
tion for the rescission of a land contract 
recited that he had delivered certain ar- 
ticles of personal property as directed, 
evidence regarding loss of or damage 
thereto was properly admissible. Silfvast 
v. Asplund, 99 M 152, 158, 42 P 2d 4652. 


Execution Sale 


The return of a sheriff on execution 
sale is only prima facie evidence of the 
facts stated therein; it may be contra- 
dicted by other evidence, especially where 


. the return is at variance with the officer’s 
-: certificate..of sale, by virtue of which 

In reversing. a default judgment ob- 7 
tained seven years after an accident in > 


latter instrument. title to the property 
passes, subject to redemption; nor can 
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the title of a purchaser at an execution 


sale be affected by defects or informali- 


16-2709 


ex rel. Merrell v. District Court, 72 M 77, 
Zalek 1107, 


ties in the return. Commercial Bank & 


Trust Co. v. Jordan, 85 M 375, 386, 278 P References 
832, 65 ALR 968. Rothrock v. Bauman, 73 M 401, 406, 
OOOLE BLOT Te) 


Search Warrant 


The return of an officer upon a search 
warrant is prima facie evidence only of 
the facts stated therein and may, there- 
fore, be overcome by other evidence. State 


Collateral References 


Process€141. 
72 C.J.S. Process § 100. 


16-2708. (4780) Penalty for nonreturn of process. If the sheriff does 
not return a notice or process in his possession with the necessary endorse- 
ment thereon without delay, he is liable to the party aggrieved for the 
sum of two hundred dollars and for all damages sustained by him. 

History: En. Sec. 4387, Pol. C. 1895; 


re-en. Sec. 3016, Rev. C. 1907; re-en. Sec. 
4780, R. C. M. 1921. Cal. Pol. C. Sec. 4179. 


Collateral References 


Sheriffs and Constables@=123. 
80 C.J.S. Sheriffs and Constables § 110. 
47 Am, Jur. 874, Sheriffs, Police, and 
Cross-Reference Constables, § 72 et seq. 
Refusal to serve process, penalty, sec. 
93-1316. Personal liability of officer or his bond 
as affected by his failure to file return of 
his proceedings after seizing property un- 


der writ or process. 98 ALR 692. 


References 


Husky Hi. Power, Inc. v. Schmidt, 140 
M 353, 372 P 2d 142, 144. 


16-2709. (4781) Liability for refusing to levy or sell. If the sheriff 
to whom a writ of execution or attachment is delivered neglects or refuses, 
after being required by the creditor or his attorney, to levy upon or sell 
any property of the party charged in the writ which is lable to be levied 


upon or sold, he is liable to the creditor for the value of such property. 


History: En. Sec. 4388, Pol. C. 1895; 
re-en. Sec. 3017, Rev. C. 1907; re-en. Sec. 
4781, R. C. M. 1921. Cal. Pol. C. Sec. 4180. 


Mandamus—When Required 


Where a judgment creditor is entitled 
to the possession of specific property and 
the sheriff refuses to proceed under exe- 
cution, the remedy of an action for dam- 
ages on the officer’s bond is not adequate, 
and mandamus lies to compel action. State 
ex rel. Duggan v. District Court, 65 M 
197, 200, 210 P 1062. 


Mandamus—When Unnecessary 


Where a sheriff wrongfully refuses to 
levy upon and sell property on execution 
issued on a money judgment, he is liable 
in damages to the judgment creditor on 
his official bond, and therefore the latter 
has a plain, speedy and adequate remedy 
and is not entitled to a writ of mandate 
to compel the officer to proceed under 
the execution. State ex rel. Duggan v. 
District Court, 65 M 197, 200, 210 P 1062. 


Sufficiency of Complaint | 
Complaint in an action against a sheriff 


and his official bondsman for damages 
flowing from the refusal of the officer to 
levy a writ of attachment, alleging that 
the judgment in the attachment suit and 
all of the rights of the judgment creditor 
against the defendants had been assigned 
to plaintiff and that plaintiff is the as- 
signee of all of the rights of the said 
judgment creditor against them, was suffi- 
cient to show an assignment of the cause 
of action in the absence of a special 
demurrer or motion to make more definite 
and certain. Gotzian & Co. v. Morris, 89 
M 307, 311, 297 P 489. 


References 

State ex rel. Grantier v. Woods, 67 M 
337, 339, 215 P 671; Weir v. Hum Tong, 
100 M 1, 7,46 P-2d 45; Stokke v. Graham, 
129 M 96, 281 P 2d 1025, 1027. 


Collateral References 


- Sheriffs and Constables€106. 12014. 
80 C.J.S.. Sheriffs and Constables §§ 57, 


88-90. 


47 Am. Jur, Sheriffs, Police, and Con- 
ste bles,” p. 856, § 47; p. 881, § 83. 
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16-2710. (4782) Damages for refusing to pay over money. If he 
neglects or refuses to pay over, on demand, to the person entitled thereto, 
any money which may come into his hands by virtue of his office (after de- 
ducting his legal fees), the amount thereof, with twenty-five per cent dam- 
ages and interest at the rate of ten per cent per month from the time of de- 


mand, may be recovered by such person. 


History: En. Sec. 4389, Pol. C. 1895; 
re-en. Sec. 3018, Rev. C. 1907; re-en. Sec. 
4782, R. C. M. 1921. Cal. Pol. C. Sec. 4181. 


Application of Section 


This section, providing that if a sheriff 
refuses to pay over money which came 
into his hands by virtue of his office, the 
person entitled thereto may recover it 
with twenty-five per cent damages, has 
application only to cases of intentional 
delinquency, merely prescribes punishment 
for willful or corrupt neglect of duty, and 
is therefore inapplicable to a case where 
his failure to pay was due to the closing 


of a bank in which the money was de-. 


posited. Wells-Dickey Co. v. Benjamin, 
74 M 170, 175, 239 P 771. 


Loss Due to Bank Failure 


An officer who comes into possession of 
funds by virtue of his office and deposits 
the same, exercising good faith and due 
care in the selection of the depository, is 


16-2711. 


not liable on his official bond for their loss 
resulting from the failure of the bank. 
Wells-Dickey Co. v. Benjamin, 74 M 170, 
iO; cod, Bet ike 


Mandamus—When Unnecessary 


Since under this section a means is pro- 
vided for compelling a sheriff to pay 
moneys which may have come into his 
hands by virtue of his office, to the per- 
son entitled thereto, mandamus does not 
lie to compel him to do so. State ex rel. 
Grantier v. Woods, 67 M 337, 339, 215 P 
671. 


References 


Oppenheimer v. Regan, 32 M 110, 79 P 
695. 


Collateral References 


Sheriffs and Constables¢~122. 

80 C.J.S. Sheriffs and Constables § 95. 

47 Am. Jur. Sheriffs, Police, and Con- 
stables, p. 871, § 67 et seq.; p. 906, § 122. 


(4783) Liability for permitting an escape. A sheriff who suf- 


fers the escape of a person arrested in a civil action, without the consent or 
connivance of the party in whose behalf the arrest or imprisonment was 


made, is liable as follows: 


1. When the arrest is upon an order to hold to bail or upon a sur- 
render in exoneration of bail before judgment, he is liable to the plaintiff 


as bail; 


2. When the arrest is on an execution or commitment to enforce the 
payment of money, he is liable for the amount expressed in the execution 


or commitment; 


3. When the arrest is on an execution or commitment other than to 
enforce the payment of money, he is liable for the actual damages sus- 


tained ; 


4. Upon being sued for damages for an escape or rescue, he may in- 
troduce evidence in mitigation or exculpation. 


History: En. Sec. 4390, Pol. C. 1895; 
re-en. Sec. 3019, Rev. C. 1907; re-en. Sec. 
4783, R. C. M. 1921. Cal. Pol. C. Sec. 4182. 


16-2712. 


Collateral References 


Sheriffs and Constables€-104. 

80 C.J.S. Sheriffs and Constables § 118. 

47 Am. Jur. 885, Sheriffs, Police, and 
Constables, § 95. 


(4784) Liability for a rescue. He is liable for a rescue of a 


person arrested in a civil action, equally as for an escape. 


History: En. Sec. 4391, Pol. C. 1895; 
re-en. Sec. 3020, Rev. C. 1907; re-en. Sec. 
4784, R. C. M. 1921. Cal. Pol. C. Sec. 4183. 


Collateral References 


Sheriffs and Constables¢=104. 
80 C.J.S. Sheriffs and Constables § 117. 
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16-2713. (4785) No action for escape or rescue after return or recap- 
ture. An action cannot be maintained against a sheriff for a rescue, or for 
an escape of a person arrested upon an execution or commitment, if, after 
his rescue or escape and before the commencement of the action, the pris- 
oner returns to the jail, or is retaken by the sheriff. 


History: En. Sec. 4392, Pol. C. 1895; 
re-en. Sec. 3021, Rev. C. 1907; re-en. Sec. 
4785, R. C. M. 1921. Cal. Pol. C. Sec. 4184. 


16-2714. (4786) Direction to sheriff must be in writing. No direction 
or authority by a party or his attorney to a sheriff, in respect to the execu- 
tion of process or return thereof, or any act or omission relating thereto, is 
available to discharge or excuse the sheriff from a liability for neglect or 
misconduct, unless it is contained in a writing signed by the attorney 
of the party or by the party. 


History: En. Sec. 4393, Pol. C. 1895; 
re-en. Sec. 3022, Rev. C. 1907; re-en. Sec. 
4786, R. C. M. 1921. Cal. Pol. C. Sec. 4185. 80 C.J.S. Sheriffs and Constables § 56. 


16-2715. (4787) When office of sheriff deemed vacant. When the 
sheriff is committed under an execution or commitment for not paying over 
money received by him by virtue of his office, and remains committed for 
sixty days, his office is vacant. 


History: En. Sec. 4394, Pol. C. 1895; 
re-en. Sec. 3023, Rev. C. 1907; re-en. Sec. 
4787, R. C. M. 1921. Cal. Pol. C. Sec. 4186. 


Collateral References 


Sheriffs and Constables¢>104. 
80 C.J.S. Sheriffs and Constables § 119. 


Collateral References 
Sheriffs and Constables¢101. 


Collateral References 


Sheriffs and Constables¢=5. 
80 C.J.S. Sheriffs and Constables §8 et 
seq. 


16-2716. (4788) When sheriff justified in executing process. A sheriff, 
or other ministerial officer, is justified in the execution of and must execute 


all process and orders regular on their face and issued by competent au- 
thority, whatever may be the defect in the proceedings upon which they 


were issued. 


History: En. Sec. 4395, Pol. C. 1895; 
re-en. Sec. 3024, Rev. C. 1907; re-en. Sec. 
4788, R. C. M. 1921. Cal. Pol. C. Sec. 4187. 


Actions from Which Sheriff Protected 
against Loss When Process Regular on 
Face 


Where a sheriff seized oil well piping 
under a search warrant and subsequently 
released it by order of the same justice of 
the peace to the custody from which he 
seized it, incidentally enabling the person 
who procured the warrant to take it, un- 
der claim of ownership, claim and delivery 
does not lie against sheriff on theory of 
wrongful and negligent loss of possession; 
conversion does not lie where no facts are 
alleged that he instigated or assisted in 
the alleged wrongful taking; trespass and 
trespass on the case do not lie unless the 
injury is “proximate result” of sheriff’s 
wrongful or negligent acts or defaults. 


16-2717. 


Harri v. Isaac, 111 M 152, 156, 107 P 2d 
137. 


Valid Judgment Required 


In an action against a sheriff for the 
value of personal property sold under ex- 
ecution issued against the property of a 
third person, the officer cannot justify 
under the execution, without proving the 
existence of a valid judgment. Ford v. 
McMaster, 6 M 240, 241, 11 P 669; Mar- 
cum vy. Coleman, 8 M 196, 200, 19 P 394; 
Palmer v. McMaster, 10 M 390, 394, 25 P 
1056. 


References 
Folsom v. Fisco, 62 M 194, 197, 204 P 
367. 


Collateral References 


Sheriffs and Constables¢=87. 
80 C.J.S. Sheriffs and Constables § 44. 


(4789) Officer to exhibit process. The officer executing such 


process must then, and at all times subsequent, so long as he retains it, upon 
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request show thie: same, yt al papers attached, to any, ‘person ‘interested 
therein. - 


_ History: En. Sec. “4396, Pol. c. 1895; Collateral References 
re-en. Sec. 3025, Rev. C. 1907; re-en. Sec. Process¢=64. 


16-2718. (4790) Sheriff to act as crier. The sheriff in attendance upon 
court must act as the ecrier thereof, call the parties and witnesses and all 
other persons bound to appear before the court, and make proclamation of 
the opening and adjournment of the court, anal of Np other matter under 
its direction. 

History: En. Sec. 4397, Pol. C. 1895; Collateral References 


re-en. Sec. 3026, Rev. C. 1907; re-en. Sec. Sheriffs and Constables¢=95. 
4790, R. C. M. 1921. Cal. Pol. C. Sec. 4189. 89. C.J.8. Sheriffs and Constables § 49. 
References : 


State ex rel. Hillis v. Sullivan, 43 M 
320, 324, 1387 P 392. 


16-2719. (4791) Service on sheriff, how made. Service of a paper, 
other than a process, upon the sheriff may be made by delivering it to him 
or to one of his deputies, or to a person in charge of the office during of- 
fice hours, or if no such person is there, by leaving it in a conspicuous place 
in the office. 


History: En. Sec. 4398, Pol. C. 1895; Collateral References 
re-en. Sec. 3027, Rev. C. 1907; re-en. Sec. Notice@10. 
4791, R. C. M. 1921. Cal. Pol. C. Sec. 4190. 66 C.J.S. Notice § 18. 


16-2720. (4792) Coroner to execute process when sheriff is a party. 
When the sheriff is a party to an action or proceeding, the process and 
orders therein, which it would otherwise be the duty of the sheriff to exe- 
cute, must be executed by the coroner of the county. 


History: En. Sec. 4399, Pol. C. 1895; Collateral References 
re-en. Sec. 3028, Rev. C. 1907; re-en. Sec. Sheriffs and ConstablesG=80. 
4792, R. C. M. 1921. Cal. Pol. C. Sec. 4191. 80 C.J.S. Sheriffs and Constables § 38. 


47 Am. Jur. 844, Sheriffs, Police, and 
Constables, § 33. 


16-2721. (4793) Elisors to act in cases designated. Process or orders 
in an action or proceeding may be executed by a person residing in the 
county, designated by the court or a judge thereof, and denominated an 
elisor, in the following cases: 


1. When the sheriff and coroner are both parties; 


2. When either of these officers is a party and the process is against 
the other; and 


3. When either of eee officers is a party and there is a vacancy in 
the office of the other; or, when it appears by affidavit to the satisfaction 
of the court in which the proceeding is pending, or the judge thereof, that 
both of these officers are disqualified, or by reason of any bias, preju- 
dice, or other cause would not. act promptly or impartially. When process 
is delivered to an elisor, he must execute and return it in the same manner 
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as the sheriff is required to execute similar process. The court or judge 
may at any time on its own motion appoint an elisor. 


History: En. Sec. 4400, Pol. C. 1895; 
re-en. Sec. 3029, Rev. C. 1907; re-en. Sec. 
4793, R. C. M. 1921. Cal. Pol. C. Sec. 4192. 


16-2722. (4794) Other duties of sheriff. The sheriff must perform such 
other duties as are required of him by law. 
History: En. Sec. 4401, Pol. C. 1895; ) Collateral References 


re-en. Sec. 3030, Rev. C. 1907; re-en. Sec. Sheriffs and Constables@277 
4794, R. C. M. 1921. Cal. Pol. C. Sec. 4193. 80.C.J.S8. Sheriffs and Constables § 35. 


References 


Brannin v. Sweet Grass County, 88 M 
412, 416, 293 P 970. 


16-2723. (4885) Mileage and expense of sheriff. Sheriffs delivering 
prisoners at the state prison or mentally ill persons at the state hospital, 
shall receive actual expenses necessarily incurred in their transportation, 
which shall include the expenses of the sheriff in going and returning 
from such institution. They shall take vouchers for every item of ex- 
penses incurred by them in such transportation, the amount of which 
expenses, as shown by the said vouchers when served by said sheriff, 
shall be audited and allowed by the state controller or by the board of 
county commissioners, as the case may be, and paid out of the same 
money and in the same manner as are other expense claims against the 
state or counties, and no other or further compensation shall be received 
by sheriffs for such expenses, provided that in determining the actual 
expense, if travel be by a privately owned vehicle, the mileage rate shall 
be allowed as herein provided. While in the discharge of his duties, both 
civil and criminal, the sheriff shall receive eleven cents (11¢) per mile 
for each and every mile actually and necessarily traveled; and for trans- 
porting any person by order of court, except as hereinbefore provided, he 
shall receive eleven cents (11¢) additional per mile, the same to be in 
full for transporting and dieting of such person during such transporta- 
tion; provided that where more than one person is transported by the 
sheriff or when one or more papers are served on the same trip made for 
the transportation of one or more prisoners, but one mileage shall be 
charged. The county shall not be liable for, nor shall the board of county 
commissioners pay for any claim of the sheriff or other officer, for any 
other expense incurred in travel or for subsistence, in cases where mileage 
is allowed under this section; the fees for mileage named in this section 
being in full for all such traveling expenses in both civil and criminal 
work. 


History: En. Sec. 1, Ch. 86, L. 1905; 80 C.J.S. Sheriffs and Constables §§ 230, 
re-en. Sec. 3137, Rev. C. 1907; re-en. Sec. 232. 
4885, R. C. M. 1921; amd. Sec. 3, Ch. 121, 47 Am. Jur. 886, Sheriffs, Police, and 
L. 1941; amd. Sec. 1, Ch. 59, L. 1949; amd. Constables, § 96 et seq. 
Sec. 1, Ch. 82, L. 1957; amd. Sec. 85, Ch. 


199, L. 1965. Constitutional inhibition of change of 

officer’s compensation as applicable to al- 

Collateral References lowance for expenses or disbursements. 
Sheriffs and Constables¢—40, 41. 106 ALR 779. 
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COUNTIES 


DECISIONS UNDER FORMER LAW 


Constitutionality 


Chapter 86, See. 1, Laws 1905, allowing 
sheriffs only actual traveling expenses for 
transporting prisoners and insane persons 
was constitutional when applied to officers 
elected prior to its passage. Scharren- 
broich v. Lewis and Clark County, 33 M 
250, 256, 260, 83 P 482. 


Amendment of Claim To Include Mile- 
age Up to Ten Cents—Where Limitation 
Statute Not Applicable 


Where a _ sheriff’s claims during two 
terms in office had been approved by the 
commissioners for mileage at the rate of 
seven cents and eight and a half cents per 
mile, and after retiring from office he 
presented additional claims for the dif- 
ference between those rates and ten cents 
per mile under section 4885 R. C. M. 1921, 
he was not required to present the latter 
claims within a year after the last claim 
accrued, under section 16-1802, they hav- 
ing amounted to amendments of the orig- 
inal claims, the merits of which had been 
passed upon by the board before approval. 
Weir v. Silver Bow County, 113 M 237, 
241, 124 P 2d 1008. 


Construction 


The term “fees,” as used in section 3137, 
Rev. C. 1907, connotes mileage payable to 


the sheriff by the county in certain cases. 
State v. Story, 53 M 573, 578, 165 P 748. 
The provision in section 4885, R. C. M. 
1921, that the sheriff “while in the dis- 
charge of his duties, both civil and erim- 
inal,’ shall receive ten cents per mile 
actually and necessarily traveled, did not 
mean that he might collect that amount 
per mile in the performance of every 
duty imposed upon him, but rather that, 
in the performance of duties for which 
by other provisions of the law he is au- 
thorized to charge mileage, it shall be 
fixed at ten cents per mile. Brannin v. 
eee Grass County, 88 M 412, 416, 293 
970. 


Misconduct in Office 


A sheriff, constable, or other peace offi- 
cer, traveling in the discharge of his du- 
ties, is entitled to charge only for each 
mile “actually and necessarily” traveled; 
and a chief of police is guilty of miscon- 
duct in office in claiming and collecting 
mileage fees for services performed by an- 
other officer, he paying to the latter his 
actual traveling expenses and retaining 
for himself the balance of the total 
amount received. State ex rel. Wynne v. 
Examining and Trial Board, 43 M 389, 
SACS Cela Sacha ie 


CHAPTER 28 
COUNTY JAILS - 


Section. 16-2801. 


A jail must be built in each county. 


Provision and agreement for use of county jails for federal prisoners. 


16-2802. Other jails authorized. 
16-2803. County jails, by whom kept and for what used. 
16-2804. Rooms required in county jails. 
16-2805. Prisoners to be classified. 
16-2806. Prisoners must be actually confined. 
16-2807. Sheriff must receive federal prisoners. 
16-2808. 
16-2809. Sheriff answerable for safekeeping of such prisoners. 
16-2810. When jail of a contiguous county may be used. 
16-2811. Keeper of jail in contiguous county to receive prisoners. 
16-2812. When jail in contiguous county to cease to be used. 
16-2813. Prisoners to be returned to proper county. 
16-2814. Prisoners may be removed in ease of fire. 
16-2815. Prisoners may be removed in case of pestilence. 
16-2816. Papers served on jailer for prisoner. 
16-2817. Guard for jail. 
16-2818. Sheriff to receive al! persons duly committed—medical expense. 
16-2819. Prisoners on civil process, when not to be received. 
16-2820. Prisoners may be required to labor. 
16-2821. Rules and regulations for the performance of labor. 
16-2822. Authority of commissioners. 
16-2823. Duty of sheriff. 

16-2801. 


(12466) A jail must be built in each county. There must be 


built or provided and kept in good repair in each county one common jail, 
at the expense of the county, at the county seat. 
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History: Earlier acts relating to jails 
and prisoners were Secs. 1-11, pp. 402-404, 
Bannack Stat.; re-en. and new sections 
added as Secs. 1-17, pp. 501-503, Cod. Stat. 
1871; re-en. as Secs. 746-762, 5th Div. Rev. 
Stat. 1879; re-en. with slight amendments 
as Secs. 1267-1285, 5th Div. Comp. Stat. 
1887. 

This section en. Sec. 3020, Pen. C. 1895; 
re-en. Sec. 9757, Rev. C. 1907; re-en. Sec. 
12466, R. C. M. 1921. 


Cross-References 


Attorney, right to consult prisoners, sec. 
93-2117, 


16-2802. 


16-2804 


Rescues and escapes, secs. 94-4201 to 
94-4209, 


References 


Pacific Coal Co. v. Silver Bow County, 
79 M 323, 324, 256 P 386. 


Collateral References 

Prisons¢1. 

72 C.J.S. Prisons § 2. 

41 Am. Jur. 886, Prisons and Prisoners, 
§ 3 et seq. 


(12467) Other jails authorized. Whenever, in the discretion 


of the commissioners of the several counties, it is necessary or desirable to 
build a jail or lockup in any town other than the county seat, they are here- 
by authorized so to do, but no such jail or lockup must cost to exceed one 
thousand dollars. 


History: En. Sec. 3021, Pen. C. 1895; 
re-en. Sec. 9758, Rev. C. 1907; re-en. Sec. 
12467, R. C. M. 1921. 


16-2803. (12468) County jails, by whom kept and for what used. The 
common jails in the several counties of this state are kept by the sheriffs of 
the counties in which they are respectively situated and are used as follows: 

1. For the detention of persons committed in order to secure their 
attendance as witnesses in criminal cases. 

2. For the detention of persons charged with crime and committed for 
trial. 

3. For the confinement of persons committed for contempt, or upon 
civil process, or by other authority of law. 

4. For the confinement of persons sentenced to imprisonment therein 
upon a conviction of crime. 


History: En. Sec. 3022, Pen. ©. 1895; References 


re-en. Sec. 9759, Rev. C. 1907; re-en. Sec. 
12468, R. C. M. 1921. Cal. Pen. C. Sec. 
1597. 


Cross-Reference 


Use of county jail as state prison, sec. 
80-1907. 


16-2804. 


Majors v. County of Lewis and Clark, 
60 M 608, 615, 201 P 268; Pacific Coal 
Co. v. Silver Bow County, 79 M 323, 324, 
256 P 386; State v. MacLean, 129 M 500, 
291 P 2d 250, 252. 


(12469) Rooms required in county jails. Hach county jail 


must contain a sufficient number of rooms to allow all persons belonging to 
either one of the following classes to be confined separately and distinctly 
from persons belonging to either of the other classes: 

1. Persons committed on criminal process and detained for trial. 

2. Persons already convicted of crime and held under sentence. 

3. Persons detained as witnesses, or held under civil process, or under 
an order imposing punishment for a contempt. 


4. Males separately from females. 


History: En. Sec. 3023, Pen. C. 1895; 
re-en. Sec. 9760, Rev. C. 1907; re-en. Sec. 
12469, R. C. M. 1921. Cal. Pen. C. Sec. 
1598. 


Construction 

While the word “board” may inelude 
both room rent and meals, such word as 
used in section 25-227, fixing the fee al- 
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lowable to a sheriff for “board. of pris- jail with a sufficient number of rooms to 
oners” confined in the county jail, means accommodate the prisoners confined there- 
food or meals only, since under this sec- in. Pacific Coal Co. v. Silver Bow County, 
tion, counties must provide for a county 79 M 323, 325, 256 P 386. 


16-2805. (12470) Prisoners to be classified. Persons committed on 
criminal process and detained for trial, persons convicted and under sen- 
tence, and persons committed upon civil process must not be kept or put 
into the same room, nor shall male and female prisoners (except husband 
and wife) be kept or put into the same room. 


History: En. Sec. 3024, Pen. C. 1895; 12470, R. C. M. 1921. Cal. Pen. C. Sec. 
re-en. Sec. 9761, Rev. C. 1907; re-en. Sec. 1599. 


16-2806. (12471) Prisoners must be actually confined. A prisoner com- 
mitted to the county jail for trial, or for examination, or upon conviction 
for a public offense, must be actually confined in the jail until he is legally 
discharged; and if he is permitted to go at large out of the jail, except 
by virtue of a legal order or process, it is an escape. 

History: En. Sec. 3025, Pen. C. 1895; References 


re-en. Sec. 9762, Rev. C. 1907; re-en. Sec. Pacifie Coal Co. v. Silver Bow County, 
12471, R. C. M. 1921. Cal. Pen. ©. Sec. 79 M 323, 325, 256 P 386. 


1600. 


16-2807. (12472.1) Sheriff must receive federal prisoners. The sheriff 
must receive, and keep in the county jail, any prisoner committed thereto 
by process or order issued under the authority of the United States, until he 
is discharged according to law, as if he had been committed under process 
issued under the authority of this state. 


‘History: En. Sec. 1, Ch. 120, L. 1923. Collateral References 
Prisons¢=2. 
References 72 O.J.S. Prisons § 3. 


State v. MacLean, 129 M 500, 291 P 
2d 250, 252. 


16-2808. (12472.2) Provision and agreement for use of county jails for 
federal prisoners. Provision and agreement for the use of said jails and 
the support and subsistence of such federal prisoners shall first be made by 
the United States through or by the proper officer or officers, with the board 
of county commissioners of the county wherein such prisoners are to be 
confined, such agreement to be in writing and contain a provision that 
the United States shall, upon claim presented for the county by its county 
clerk and recorder, pay into the county treasury of the county the sum 
of one dollar ($1.00) per day for each and every prisoner held in the 
county jail upon order or commitment of the United States government 
or any department or officer thereof. The sheriff of the county, who has 
custody of such prisoners, shall be paid by the county for their support 
and subsistence at the rate of seventy-five cents (75¢) per day, per prisoner. 


History: En. Sec. 2, Ch. 120, L. 1923; 
amd. Sec. 1, Ch. 34, L. 1931. 


16-2809. (12473) Sheriff answerable for safekeeping of such prisoners. 
A sheriff to whose custody a prisoner is committed, as provided in the last 
section, 1s answerable for his cane tan a in the courts of the United States, 
according to the laws thereof. 
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History: En. Sec. 3027, Pen. OC. 1895; 
re-en. Sec. 9764, Rev. C. 1907; re-en. Sec. 
12473, R. C. M. 1921. Cal. Pen. C. Sec. 
1602. 


Contract with Federal Government 


The provision of section 5547, United 
States Revised Statutes, making it the 
duty of the attorney general of the 
United States to contract with “the mana- 
gers or proper authorities having control” 
of federal prisoners in county jails for 
their subsistence, contemplates that the 


16-2810. (12474) When jail of 


16-2814 


contract shall be made with the sheriffs 
and not with the boards of county com- 
missioners, the former, under code provi- 
sions, being the custodians of the jails and 
answerable for the safekeeping of the per- 
sons therein confined. Majors v. County 
one and Clark, 60 M 608, 615, 201 P 


Collateral References 


Mistreatment of prisoner as ground for 
removal of sheriff. 100 ALR 1401. 


a contiguous county may be used. 


When there is no jail in the county, or when the jail becomes unfit or unsafe 
for the confinement of prisoners, the district judge may, by written ap- 
pointment, filed with the clerk, designate the jail of a contiguous county for 
the confinement of the prisoners of his county, or any of them, and may at 
any time modify or annul the appointment. 


History: En. Sec. 3028, Pen. C. 1895; 
re-en. Sec. 9765, Rev. C. 1907; re-en. Sec. 
12474, R. C. M. 1921. Cal. Pen. C. Sec. 


Collateral References 


Criminal Law¢=1218. 
24B C.J.S. Criminal Law §§ 1976, 2000. 


1603. 


16-2811. (12475) Keeper of jail in contiguous county to receive pris- 
oners. A copy of the appointment, certified by the clerk, must be served 
on the sheriff or keeper of the jail designated, who must receive into his 
jail all prisoners authorized to be confined therein, pursuant to the last 
section, and who is responsible for the safekeeping of the persons so com- 
mitted, in the same manner and to the same extent as if he were sheriff of 
the county for whose use his jail is designated, and with respect to the 
persons so committed he is deemed the sheriff of the county from which they 
were removed. 


History: En. Sec. 3029, Pen. C. 1895; 
re-en. Sec. 9766, Rev. C. 1907; re-en. Sec. 


16-2812. (12476) When jail in contiguous county to cease to be used. 
When a jail is erected in the county for the use of which the designation 
was made, or its jail is rendered fit and safe for the confinement of prison- 
ers, the district judge of that county must, by a written revocation, filed 
with the clerk, declare that the necessity for the designation has ceased, and 
that it is revoked. 


History: En. Sec. 3030, Pen. C. 1895; 
re-en. Sec. 9767, Rev. C. 1907; re-en. Sec. 


16-2813. (12477) Prisoners to be returned to proper county. The clerk 
must immediately serve a copy of the revocation upon the sheriff of the 
county, who must thereupon remove the prisoners to the jail from which 
the removal was had. 

History: En. Sec. 3031, Pen. C. 1895; 
re-en. Sec. 9768, Rev. C. 1907; re-en. Sec. 
12477, R. C. M. 1921. Cal. Pen. C. Sec. 
1606. 

16-2814. (12478) Prisoners may be removed in case of fire. When a 
county jail or building contiguous to it is on fire, and there is reason to be- 
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12475, R. C. M. 1921. Cal. Pen. C. Sec. 
1604. 


12476, R. C. M. 1921. Cal. Pen. C. Sec. 
1605. 


Collateral References 


Prisons€-13. 
72 C.J.S. Prisons § 18. 


16-2815 COUNTIES 


lieve that the prisoners may be injured or endangered, the sheriff or jailer 
must remove them to a safe and convenient place, and there confine them 
as long as it may be necessary to avoid the danger. 


History: En. Sec. 3032, Pen. C. 1895; 12478, R. C. M. 1921. Cal. Pen. C. Sec. 
re-en. Sec. 9769, Rev. C. 1907; re-en. Sec. 1607. 


16-2815. (12479) Prisoners may be removed in case of pestilence. 
When a pestilence or contagious disease breaks out in or near a jail, and 
the physician thereof certifies that it is likely to endanger the health of the 
prisoners, the district judge may, by a written appointment, designate a 
safe and convenient place in the county, or the jail in a contiguous 
county, as the place of their confinement. The appointment must be filed 
in the office of the clerk, and authorize the sheriff to remove the prisoners 
to the place or jail designated, and there confine them until they can be 
safely returned to the jail from which they were taken. 


History: En. Sec. 3033, Pen. C. 1895; 12479, R. C. M. 1921. Cal. Pen. C. Sec. 
re-en. Sec. 9770, Rev. C. 1907; re-en. Sec. 1608. 


16-2816. (12480) Papers served on jailer for prisoner. A sheriff or 
jailer upon whom a paper in a judicial proceeding, directed to a prisoner in 
his custody, is served, must forthwith deliver it to the prisoner, with a 
note thereon of the time of its service. For a neglect to do so he is liable to 
the prisoner for all damages occasioned thereby. 


History: En. Sec. 3034, Pen. C. 1895; Collateral References 
re-en. Sec. 9771, Rev. C. 1907; re-en. Sec. Prisons¢=13. 
12480, R. C. M. 1921. Cal. Pen. C. Sec. 72 OlyTcse Prisons § 18. 
1609. 


16-2817. (12481) Guard for jail. The sheriff, when necessary, may, 
with the assent in writing of the district judge, employ a temporary guard 
for the protection of the county jail, or for the safekeeping of prisoners, 
the expenses of which are a county charge. 


History: En. Sec. 3035, Pen. C. 1895; Collateral References 
re-en. Sec. 9772, Rev. C. 1907; re-en. Sec. Prisons€=9. 
12481, R. C. M. 1921. Cal. Pen. C. Sec. 72 C.J.S. Prisons § 11. 
1610. 


16-2818. (12482) Sheriff to receive all persons duly committed— 
medical expense. The sheriff must receive all persons committed to jail 
by competent authority, and provide them with necessary food, clothing, 
and bedding, for which he shall be allowed a reasonable compensation, to 
be determined by the board of county commissioners, and, except as 
provided in the next section, to be paid out of the county treasury. If 
in the opinion of the sheriff any prisoner, while detained, requires medica- 
tion, medical services or hospitalization, the expense of the same shall be 
borne by the agency or authority at whose instance the prisoner is detained 
when the agency or authority is not the county wherein the prisoner is 
being detained. The county attorney shall initiate proceedings to collect 
any charges arising from such medical services or hospitalization for the 
prisoner involved if it is determined the prisoner is financially able to 
pay. 

History: En. Sec. 3086, Pen. C. 1895; 179, L. 1965; amd. Sec. i, Chee2cs. i, 


re-en. Sec. 9773, Rev. C. 1907; re-en. Sec. 1967. Cal. Pen. C. Sec. 1611. 
12482, R. C. M. 1921; amd. Sec. 1, Ch. 
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Cross-Reference References 
Failure to receive person arrested, pen- In re Mettler, 50 M 299, 305, 146 P 
alty, sec. 94-3915. 747; Pacific Coal Co. v. Silver Bow Coun- 


ty, 79 M 323, 324, 256 P 386. 


16-2819. (12483) Prisoners on civil process, when not to be received. 
Whenever a person is committed upon process in a civil action or proceed- 
ing, except when the state is a party thereto, the sheriff is not bound to 
receive such person, unless security is given on the part of the party at 
whose instance the process is issued, by a deposit of money, to meet the 
expenses for him of necessary food, clothing, and bedding, or to detain such 
person any longer than these expenses are provided for. This section does 
not apply to cases where a party is committed as a punishment for dis- 
obedience to the mandates, process, writs, or orders of court. 


History: En. Sec. 3037, Pen. C. 1895; 12483, R. C. M. 1921. Cal. Pen. C. Sec. 
re-en. Sec. 9774, Rev. C. 1907; re-en. Sec. 1612. 


16-2820. (12484) Prisoners may be required to labor. Persons confined 
in the county jail under a judgment of imprisonment rendered in a crimi- 
nal action or proceeding may be required by the board of county com- 
missioners to perform labor on the public works or ways in the county. 


History: En. Sec. 3038, Pen. C. 1895; Collateral References 
re-en. Sec. 9775, Rev. C. 1907; re-en. Sec. ConvictsG=7. 
12484, R. C. M. 1921. Cal. Pen. C. Sec. 18 C.J.S. Convicts § 13. 
1613. 41 Am. Jur. 901, Prisons and Prisoners, 
§ 25 et seq. 


16-2821. (12485) Rules and regulations for the performance of labor. 
The board of county commissioners making such order may prescribe and 
enforce the rules and regulations under which such labor is to be performed. 


History: En. Sec. 3039, Pen. C. 1895; 12485, R. C. M. 1921. Cal. Pen. C. Sec. 
re-en. Sec. 9776, Rev. C. 1907; re-en. Sec. 1614. 


16-2822. (12486) Authority of commissioners. The county commis- 
sioners have the care of building, inspecting, and repairing the jail, and 
must, once every three months, inquire into its state, as respects the se- 
curity thereof, and the treatment and condition of prisoners, and must 
take all necessary precaution against escape, sickness, or infection. 


History: En. Sec. 3040, Pen. C. 1895; Collateral References 
re-en. Sec. 9777, Rev. C. 1907; re-en. Sec. Prisons¢~1. 
12486, R. C. M. 1921. 72 C.J.8. Prisons § 2. 


16-2823. (12487) Duty of sheriff. The sheriff of each county must, on 
the first Monday in January, and every three months thereafter, return to 
the county commissioners a certified list of the names of all prisoners in his 
custody on the last day of the preceding month, with the time and cause 
of their confinement, the length of time for which they were committed, 
and the number received and discharged during the preceding three 
months, and in case he fails so to do, the said sheriff must not receive any 
compensation for the sustenance of the prisoners in his custody. 


History: En. Sec. 3041, Pen. C. 1895; Collateral References 
re-en. Sec. 9778, Rev. C. 1907; re-en. Sec. PrisonsO=9. 
12487, R. C. M. 1921. 72 C.J.S. Prisons § 11. 
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CHAPTER 29 
COUNTY CLERK 


Section 16-2901. 
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such instruments. 
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Index to maps and plats. 


16-2905. 
16-2906. 
16-2907. 
16-2908. 
16-2909. 
16-2910. 


Must keep a map book. 


indexes. 
16-2911. 

recorder. 
16-2912. 
16-2913. 
16-2914. 
16-2915. 
16-2916. 
16-2917. 
16-2918. 
16-2919. 
16-2920. 
16-2921. 
16-2922. 


Making of searches. 
Fees to be prepaid. 
Duties of county clerk. 


Other duties. 
Duty of county clerk. 
Repealed. 


extinction of lien. 
16-2923. 
16-2924. 
16-2925. 
16-2926. 
ty funds. 


16-2901. 


Records open to inspection. 


County clerk as ex officio recorder to procure record books. 


Recordation of certain instruments declared proper. 
Recordation of certain instruments declared proper—validation of 


Recording decrees of partition or affecting title to real property. 
Filing of copy to impart notice. 


May keep two or more indexes in the same volume—arrangement of 
Duty on receipt of instrument to be recorded by the county clerk and 
Recorded instrument to be endorsed. 


Liable for neglect of certain duties. 


Warrants to be numbered. 


Seed and threshers’ liens to be retained eight years from and after 


Destruction of records, when allowed. 

Annual report of county clerk. 

Salary may be withheld until annual statement made. 

Membership in associations and organizations—payment from coun- 


(4795) County clerk as ex officio recorder to procure record 


books. The county clerk, as ex officio recorder, must procure such books 
for records as the business of his office requires, but orders for the same 
must first be obtained from the board of county commissioners. He has the 
custody and must keep all the books, records, maps, and papers deposited in 


his office. 


History: En. Sec. 4410, Pol. C. 1895; 
re-en. Sec. 3031, Rev. C. 1907; re-en. Sec. 
4795, R. C. M. 1921. Cal. Pol. C. Sec. 4234. 


Cross-References 


Abandoned beds of lakes and streams, 
filing surveys, sec. 81-2303. 

Abandonment of counties, duties, secs. 
16-4002 to 16-4023. 

Acknowledgments, power to take, sec. 
39-102. 

Annual financial statement, sec. 16-1023. 

Attachment books, duty to keep, sec. 
93-4340. 

Attachment of range stock, sec. 93-3246. 

Board of county commissioners, clerk, 
sec. 16-907. 

Bond, see. 6-201. 

Budgets, duties, secs. 16-1904 to 16-1908. 

Certificates of redemption, filing, sec. 
93-5836. 

Claims against county, duty, secs. 
1801 to 16-1811. 


16- 


County bonds, duties, secs. 16-2001 to 
16-2008, 16-2010 to 16-2050. 
County welfare board, clerk, sec. 71-215. 
Deputies, sec. 16-3701. 
Equalization board, duties, sec. 84-610. 
Estray and lost property book, duty to 
keep, sec. 20-412. 
Highways, duties, sec. 32-301. 
Irrigation district records, secs. 89-1204, 
89-2106. 
License blanks, duties, sec. 84-2701. 
Location of county seat, duties, secs. 
16-401 to 16-412. 
Lost property, duties concerning, secs. 
20-412, 20-416. 
fie DHEA aeT register, keeping, sec. 23- 
Notary public, certificate of official char- 
acter, sec. 56-112. 
Practice of law forbidden, sec. 93-902. 
ee of county seat, secs. 16-301 to 
16-309. 
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Rural improvement districts, duties, Water rights appropriations, duties, 
secs. 16-1614, 16-1616, 16-1628. secs. 89-810, 89-816, 89-838. 

Salary, sec. 25-605. 

Soldiers’ discharge certificates, record- Collateral References 
ing without charge, sec. 77-801. Counties©—89, 

Tax sale certificate, filing, sec. 84-4135. 20 C.J.S. Counties § 141. 


Verification of signatures on initiative 
and referendum, sec. 37-103. 


16-2902. (4796) What to be recorded. He must, upon payment of his 
fees for the same, record, or photograph, or correctly copy, separately, in 
large and well-bound, or to be bound, separate books, either in a fair hand 
or by printing or by typewriting, or by photographic process, or by the use 
of prepared blank forms: 

1. Deeds, grants, transfers, contracts to sell or convey real estate and 
mortgages of real estate, releases of mortgages, powers of attorney to con- 
vey real estate, and leases which have been acknowledged or proved; 

2. Certificates of births and deaths; 

3. Wills devising real estate admitted to probate; 

4. Official bonds; 

0. Transcripts of judgments which by law are made liens upon real 
estate ; 

6. Instruments describing or relating to the separate property of mar- 
ried women, and sole trader judgments; 

7. All orders and decrees made by the district court in probate matters 
affecting real estate which are required to be recorded; 

8. Notice of pre-emption claims; 

9. Notice and declaration of water rights; 

10. Assignments for the benefit of creditors; 

11. Affidavits of annual work done on mining claims; 

12. Notices of mining locations and declaratory statement ; 

13. Estrays and lost property ; 

14. A book containing appraisement of state lands; 

15. Such other writings as are required or permitted by law to be 
recorded; provided, nothing herein shall be construed as preventing the 
recording or photographing or copying of such instruments, separately, 
upon a single or loose page or pages of a book, if such page or pages shall 
immediately become a part of such book or volume, which, when com- 
pleted, shall be firmly bound and the pages thereof securely locked or sealed 
into the volume. 

Whenever the laws of the state of Montana require or permit any instru- 
ment to be recorded, such recording may be made in the manner or by any 
of the processes hereinbefore prescribed. 


History: En. Sec. 4411, Pol. C. 1895; Option To Purchase Land 
re-en. Sec. 3032, Rev. C. 1907; amd. Sec. 1, Since an option to purchase land is not 
Ch. 68, L. 1917; re-en. Sec. 4796, RB. C. M. itself a contract to purchase the land, 


Pol. C. Sec. 4235. recorder for the recording of contracts 
for the purchase or sale of real property 
Cross-Reference is not, but the miscellaneous record book 


Certified copies of instruments affecting required by this section, subdivision 15, 
real property admissible in evidence, sec. for entry of such other writings as are 
93-1101-21. 
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required or permitted by law to be re- of such a contract. Guerin v. Sunburst Oil 
corded, is the proper book for recordation & Gas Co., 68 M 365, 369, 218 P 949. 


16-2903. (4797) Recordation of certain instruments declared proper. 
All instruments which have heretofore been filed for record in the several 
recorders’ offices of the state of Montana, including all instruments which 
were offered for record pursuant to the previous section, which have been 
recorded in the offices of the recorders of the several counties by being 
correctly copied, separately, in large and well-bound, or to be bound, 
separate books, either in fair hand or by printing or by typewriting, or 
by the use of prepared blank forms, or by being so inscribed or printed 
on a single loose-leaf or leaves of a book, which leaf or leaves have here- 
tofore or are to become a permanent part of any such book or volume, 
which, when completed, has or shall have the pages thereof securely 
locked, sealed, or bound into the volume, shall be and are hereby declared 
to be properly recorded under the laws of the state of Montana. 

All instruments included in the first paragraph above, may be recorded 
and preserved by use of microfilm in lieu of handwriting, typewriting, or 
printing, and the same shall be and are hereby declared to be properly 
recorded under the laws of the state of Montana. 


History: En. Sec. 1, Ch. 138, L. 1917; by photostatic or other process, secs. 16- 
re-en. Sec. 4797, R. C. M. 1921; amd. Sec. 2428 to 16-2431. 


1, Ch. 116, L. 1959. 
Collateral References 


Cross-Reference Records¢=6. 
Recording of documents and records 76 C.J.S. Records § 10. 


16-2904. (4798) Recordation of certain instruments declared proper 
—validation of such instruments. And all such instruments as have been 
recorded in accordance with the requirements of the foregoing section are 
hereby expressly validated, in so far as validation may be necessary to 
establish them as correctly or legally recorded instruments for all purposes. 


History: En. Sec. 2, Ch. 138, L. 1917; 
re-en. Sec. 4798, R. Cc. M. 1921. 


16-2905. (4799) Indexes to be kept. Every county clerk, as ex officio 
recorder, must keep: 

1. An index of deeds, grants, and transfers, and contracts to sell or 
convey real estate, labeled “Grantors,” each page divided into four col- 
umns, headed respectively: “Names of grantors,” “Names of grantees,” 
“Date of deeds, grants, tranfers, or contracts,’ and “Where recorded”; 

2. An index of deeds, labeled “Grantees,” each page divided into four 
columns, headed respectively: “Names of grantees,” “Names of grantors,” 
“Date of deeds, grants, transfers, or contracts,” and ‘Where recorded”; 

8. An index of mortgages, labeled “Mortgages of real property,” with 
the pages thereof divided into six columns, headed respectively: ‘““Names 
of mortgagor,” “Names of mortgagees,”’ “Dates of mortgages,” “Where 
recorded,” “When filed,” “When canceled” ; 

4, An index of mortgages, labeled “Mortgages of real property,” with 
the pages thereof divided into six columns, headed respectively: “Names of 
mortgagees,’ “Names of mortgagors,’ “Date of mortgage,” “Where 
recorded,” “When filed,” “When canceled” ; 
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5. An index of mortgages, labeled ‘Releases of mortgages of real 
property—Mortgagees,” with the pages thereof divided into six columns, 
headed respectively: “Parties whose mortgages are released,” “Parties re- 
leasing,” “Date of release,’ “Where recorded,” “Date of mortgages re- 
leased,” “Where mortgages released are recorded.” 

6. An index of powers of attorney, labeled “Powers of attorney,” each 
page divided into five columns, headed respectively: “Names of parties 
executing powers,” “To whom powers are executed,” “Date of powers,” 
“Date of recording,” “To whom powers are executed” ; 

7. An index of leases, labeled “Leases,” each page divided into four 
columns, headed respectively : “Names of lessors,” “Names of lessees,” “‘Date 
of leases,” ““When and where recorded” ; 

8. An index of leases, labeled “Lessees,” each page divided into four 
columns respectively: “Names of lessees,” “Names of lessors,’ “Date of 
leases,” “When and where recorded” ; 

9. An index of marriage certificates, labeled “Marriage certificate— 
Men,” each page divided into six columns, headed respectively: “Men 
married,’ “To whom married,” “When married,’ “By whom married,” 
“Where married,” “Where certificates are recorded” ; 

10. An index of marriage certificates, labeled “Marriage certificates— 
Women,” each page divided into six columns, headed respectively : 

“Women married,” (and under this head placing the family names of the 
women), “To whom married,’ “When married,” “By whom married,” 
“Where married,” “Where certificates are recorded” ; 

11. An index of assignments of mortgages and leases, labeled ‘“Assign- 
ments of mortgages and leases—Assignors,”’ each page divided into five 
columns, headed respectively: “Assignors,’ “Assignees,” “Instruments as- 
signed,” “Date of assignment,” ““When and where recorded” ; 

12. An index of assignments of mortgages and leases, labeled “Assign- 
ments of mortgages and leases—Assignees,” each page divided into five 
columns, headed respectively: “Assignees,” “Assignors,” “Instruments,” 
‘Date of assignments,” “When and where recorded” ; 

13. An index of wills, labeled “Wills,” each page divided into four 
columns, headed respectively: “Names of testators,” “Date of wills,” “Date 
of probate,” “When and where recorded” ; 

14. An index of official bonds, labeled “Official bonds,” each page di- 
vided into five columns, headed respectively: “Names of officers,’ “Names 
of offices,” “Date of bonds,’ “Amount of bonds,’ “When and where re- 
corded” ; 

15. An index of notices of mechanics’ liens, labeled “Mechanics’ liens,” 
each page divided into three columns, headed respectively: “Parties claim- 
ing liens,” “Against whom claimed,” “Notices, when filed” ; 

16. An index to transcripts of judgments, labeled “Transcripts of 
judgments,” each page divided into seven columns, headed respectively : 
“Judgment debtors,” “Judgment creditors,’ “Amount of judgments,” 
“Where recovered,” ‘When recovered,” “When transcript filed,’ “When 
judgment satisfied” ; 

17. An index of attachments, labeled “Attachments,” each page divided 
into six columns, headed respectively: “Parties against whom attachments 
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are issued,” “Parties issuing attachments,” 
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“Notices of attachments,” 


“When filed,” “When attachments discharged” ; 

18. An index of notices of the pendency of actions, labeled “Notices 
of actions,’ each page divided into three columns, headed respectively: 
“Parties to actions,” “Notices, when recorded,” “When filed” ; 

19. An index of certificates of sale of real estate sold under execution 
or under orders made in any judicial proceedings, labeled “Certificates of 


sale,” each page divided into four columns, headed respectively: 


“Plain- 


tiff,” “Defendant,” “Purchaser at sale,” “Date of sale” ; 
20. An index of the separate property of married women and sole 


trader judgments labeled 
traders,” 


“separate property of married women and sole 
each page divided into five columns, headed respectively: “Names 


of married women,” “Names of their husbands,” “Nature of instruments re- 
corded,” “When recorded,” “Where recorded” ; 

21. An index to affidavits for annual work done on mining claims, 
showing the name of the affiant, the name of the claim, where situated, 
and the year when the work was done, labeled “Annual work on mining 


claims” 


22. An index of mining claims and declaratory statements, labeled 


“Notices of location of mining claims and declaratory statements,” 
page divided into four columns, headed respectively : 


each 
“Locators,” “Name of 


claim,” “Notice, when filed,” “Where recorded” ; 

23. An index to the register of births and deaths; 

24. An index to notices and declarations of water rights; 

25. An index to the “Estray and lost property book” ; 

26. An index to the record of assignments for the benefit of creditors, 
containing names of assignor and assignee, or and where recorded, and 


inventory when filed ; 


27. An index es financing statements as provided in Part 4 of the 
Uniform Commercial Code—Secured Transactions. 
28. A miscellaneous index, in which must be indexed papers not here- 


inbefore stated. 


History: En. Sec. 4412, Pol. C. 1895; 
re-en. Sec. 3033, Rev. C. 1907; re-en. Sec. 
4799, R. C. M. 1921; amd. Sec. 11-111, Ch. 
264, L. 1963. Cal. Pol. C. Sec. 4236. 


Tract Index—Implied Powers 


In view of the provisions of sections 
84-4151, 84-4152 and 84-4156 and the pow- 
ers conferred upon the commissioners by 
sections 16-1001 to 16-1032, and under the 
rule that any appropriate means of earry- 
ing out a statutory power conferred on a 
public officer or board without prescribing 
the mode of its exercise may be adopted, 


16-2906. 


the commissioners, under their implied 
powers, may authorize the installation 
and maintenance of a tract index in the 
clerk’s office for information on tax sales 
and application for tax deeds. Ransom v. 
Pingel, 104 M 119, 122, 65 P 2d 616. 


References 


Guerin v. Sunburst Oil & Gas Co., 68 M 
365, 369, 218 P 949. 


Collateral References 


Records€=8. 
76 C.J.S. Records § 16. 


(4800) Index to maps and plats. He must keep an index to 


the book of maps and plats, which must contain the name of the proprietor 
of the town, village, or addition platted, and a general description of the 


same, 


History: En. Sec. 4413, Pol. C. 1895; 
re-en. Sec. 3034, Rev. C. 1907; re-en. Sec. 
4800, R. C. M. 1921. 
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16-2907. (4801) Recording decrees of partition or affecting title to real 
property. He must file and record with the record of deeds, grants, and 
transfers, certified copies of final judgments or decrees partitioning or af- 
fecting the title or possession of real property, any part of which is situate 


in the county. 


History: En. Sec. 4414, Pol. C. 1895; 
re-en, Sec. 3035, Rev. C. 1907; re-en. Sec. 
4801, R. C. M. 1921. Cal. Pol. C. Sec. 4238. 


Recording Is Not Condition Precedent 
to Judgment Becoming a Lien 

This section and section 16-2908 define 
the effect of recording a final judgment 
as far as imparting constructive notice is 
concerned, but they are not controlling 
as to when the judgment becomes a lien; 


16-2908. 


it is section 93-5708 which determines 
when the lien becomes effective—that the 
lien attaches when the judgment is 
docketed; recordation of the judgment is 
not made a condition precedent to its be- 
coming a lien. Gaines v. Van Demark, 106 
M 1, 9, 74 P 2d 454. 


Collateral References 


Judgment¢—766. 
49 C.J.S. Judgment § 463. 


(4802) Filing of copy to impart notice. Every such certified 


copy of a judgment of partition or any other judgment, from the time of 
filing the same for record, imparts notice to all persons of the contents 
thereof, and subsequent purchasers, mortgagees, and lien holders purchase 
and take with like notice and effect as if such property or judgment was a 
duly recorded deed, grant, or transfer. 


History: En. Sec. 4415, Pol. C. 1895; 
re-en. Sec. 3036, Rev. C. 1907; re-en. Sec. 
4802, R. C. M. 1921. Cal. Pol. C. Sec. 4239. 


Recording Is Not Condition Precedent 
to Judgment Becoming a Lien 


This section and section 16-2907 define 
the effect of recording a final judgment 
as far as imparting constructive notice is 
concerned, but they are not controlling as 
to when the judgment becomes a lien; it is 


section 93-5708 which determines when the 
lien becomes effective. The lien attaches 
when the judgment is docketed and re- 
cordation of the judgment is not made a 
condition precedent to its becoming a 
lien. Gaines v. Van Demark, 106 M 1, 9, 
74 P 2d 454. 


Collateral References 


Judgment€787. 
49 C.J.S. Judgment § 485. 


16-2909. (4803) Must keep a map book. He must keep a well-bound 
book, which must contain maps of towns, villages, or additions to the same 
within his county, together with the description, acknowledgment, or other 
writing thereon. 


History: En. Sec. 4416, Pol. C. 1895; 
re-en. Sec. 3037, Rev. C. 1907; re-en. Sec. 
4803, R. C. M. 1921. 


16-2910. (4804) May keep two or more indexes in the same volume— 
arrangement of indexes. He may keep in the same volume any two or more 
of the indexes mentioned in section 16-2905 of this code, but the several 
indexes must be kept distinct from each other, and the volumes distinctly 
marked on the outside in such way as to show all the indexes kept therein. 
The names of the parties in the first column of the several indexes must be 
arranged in alphabetical order, and when a conveyance is executed by a 
sheriff, the name of the sheriff and the party charged in the execution 
must both be inserted in the index; and when an instrument is recorded 
to which an executor, administrator, or trustee is a party, the name of 
such executor, administrator, or trustee, together with the name of the 
testator or intestate, or party for whom the trust is held, must be inserted 
in the index. 
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History: En. Sec. 4417, Pol. C. 1895; will be impaired or affected by the failure 
re-en. Sec. 3038, Rev. C. 1907; re-en. Sec. of a county clerk and recorder to index or 
4804, R. C. M. 1921. Cal. Pol. C. Sec. 4240. enter the same, as required by statute. 


Palmer v. Murray, 8 M 174, 183, 19 P 553. 
Failure To Index Recorded Instrument us aL ’ , 


No rights under a recorded instrument 


16-2911. (4805) Duty on receipt of instrument to be recorded by the 
county clerk and recorder. When any instrument, paper, or notice, author- 
ized by law to be recorded, is deposited in the office of the county clerk, as 
ex officio recorder, for record, accompanied by the required fee, he must en- 
dorse upon the same, the time it was received, noting the year, month, day, 
hour and minute of its reception, and the reception of the instrument must 
be immediately entered in the county clerk and recorder’s reception book. 
The county clerk must record said instrument without delay, together with 
the acknowledgment, proofs, and certificates written upon or annexed to 
the same, with the plats, surveys, schedule, and other papers thereto an- 
nexed, in the order and as of the time when the same was received for 
record, and must note at the foot of the record the exact time of its 
reception. The county clerk shall not receive for recording, any deed, mort- 
gage or assignment of mortgage unless the post-office address of the 
erantee, mortgagee or assignee of the mortgagee, as the case may be, is 
contained therein, provided that this requirement shall not affect the 
validity of the record of any instrument which has been or may be recorded. 


History: En. Sec. 4418, Pol. C. 1895; Collateral References 
re-en. Sec. 3039, Rev. C. 1907; re-en. Sec. Records¢=6. 
4805, R. C. M. 1921; amd. Sec. 1, Ch. 2, 76 C.J.S. Records § 11. 


L. 1929; amd. Sec. 1, Ch. 27, L. 1931; amd. 
Sec. 1, Ch. 11, L. 1949. Cal. Pol. C. Sec. 
4241, 

16-2912. (4806) Recorded instrument to be endorsed. He must also en- 
dorse upon each instrument, paper, or notice, the time when and the book 
and pages in which it is recorded, and must thereafter deliver it, upon re- 
quest, to the party leaving the same for record, or to his order. 


History: En. Sec. 4419, Pol. C. 1895; 
re-en. Sec. 3040, Rev. C. 1907; re-en. Sec. 
4806, R. C. M. 1921. Cal. Pol. C. Sec. 4242. 


16-2918. (4807) Making of searches. He may, upon the application of 
any person, and upon the payment or tender of the fees therefor, make 
searches for conveyances, mortgages, and all other instruments, papers, or 
notices recorded or filed in his office, and furnish a certificate thereof, stat- 
ing the names of the parties to such instruments, papers, and notices, the 
dates thereof, the year, month, day, hour, and minute they were recorded 
or filed, the extent to which they purport to affect the property to which 
they relate, and the book and pages where they are recorded. 


History: En. Sec. 4420, Pol. C. 1895; 
re-en. Sec. 3041, Rev. C. 1907; re-en. Sec. 
4807, R. C. M. 1921. Cal. Pol. C. Sec. 4243. 


16-2914, (4808) Liable for neglect of certain duties. If any county 
clerk, as ex officio recorder, to whom an instrument, proved or acknowl- 
edged according to law, or any paper or notice which may be by law re- 
corded, is delivered for record: 
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1. Neglects or refuses to record such instrument, paper, or notice, 
within reasonable time after receiving the same; or 


2. Records any instruments, papers, or notices untruly, or in any other 
manner than as hereinbefore directed ; or 


3. Neglects or refuses to keep in his office such indexes as are required 
by this article, or to make the proper entries therein; or 


4. Neglects or refuses to make the searches and to give the certificates 
required by this chapter; or if such searches or certificates are incomplete 
or defective, when such incompleteness or defect is due to his direct re- 
sponsibility particularly affecting the property in respect to which it is 
requested ; or 


d0. Alters, changes, or obliterates any records deposited in his office, 
or inserts any new matter therein, he is liable to the party aggrieved for 
three times the amount of the damages which may be occasioned thereby, 


and is punishable as provided in this code. 


History: En. Sec. 4421, Pol. C. 1895; 
re-en. Sec. 3042, Rev. C. 1907; re-en. Sec. 
4808, R. C. M. 1921. Cal. Pol. C. Sec. 4244. 


16-2915. 


(4809) Fees to be prepaid. He is not bound to record any in- 


strument, or file any paper or notice, or furnish any copies, or to render any 
Service connected with his office, until the fee for the same, as prescribed 
by law, is, if demanded, paid or tendered. 


History: En. Sec. 4422, Pol. C. 1895; 
re-en. Sec. 3043, Rev. C. 1907; re-en. Sec. 
4809, R. C. M. 1921. Cal. Pol. C. Sec. 4245. 


Cross-Reference 
Fees enumerated, sec. 25-231. 


Construction 


Under this section the county clerk 
may, but is not required to, demand pre- 
payment of filing or other fees; section 
25-208 having to do with the payment of 
fees in advance, being inapplicable. Min- 
neapolis Steel & Machinery Co. v. Thomas, 
54 M 132, 135, 168 P 40. 

Where a corporation sent its annual 
report to the county clerk with the request 
that he advise it as to his fee for filing 
his answer, accompanying his refusal to 


16-2916. 


file it because not acknowledged, “will 
state that the fee for filing is one dol- 
lar,” was not such a demand for prepay- 
ment as is contemplated by this section. 
Minneapolis Steel & Machinery Co. v. 
Thomas, 54 M 132, 135, 168 P 40. 


What Constitutes Filing 


Where a paper entitled to be filed is 
deposited with the proper custodian, and, 
if prepayment of the filing fee is required, 
the fee tendered, it is filed, the marking 
thereof as “filed” not constituting the 
filing. In re Dewar’s Estate, 10 M 426, 
437, 25 P 1026. 


Collateral References 


Records€=—5. 
76 C.J.S. Records § 22. 


(4810) Records open to inspection. All books or records, 


maps, charts, surveys, and other papers on file in his office, must, during 
office hours, be open for the inspection of any person who may desire to in- 
spect them, and may be inspected without charge; and he must arrange 
the books of record and indexes in his office in such suitable places as to fa- 
cilitate their inspection. 


History: En. Sec. 4423, Pol. ©. 1895; 
re-en. Sec. 3044, Rev. C. 1907; re-en. Sec. 
4810, R. C. M. 1921. Cal. Pol. C. Sec. 4246. 


References 


State ex rel. Holloran v. McGrath, 104 


M 490, 497, 67 P 2d 838. 


Collateral References 


‘ Records¢€14. 
76 C.J.S. Records § 35. 
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16-2917. (4811) Duties of county clerk. The county clerk must: 


1. Take charge of and safely keep, or dispose of according to law, all 
books, papers, and records which may be filed or deposited in his office; 


2. Actas clerk of the board of county commissioners ; 


3. Draw warrants on the county treasurer in favor of all persons en- 
titled thereto in payment of all claims and demands chargeable against 
the county, which have been legally examined, allowed, and ordered paid by 
the board of county commissioners; also for all debts and demands against 
the county, when the amounts are fixed by law, and which are not directed 
to be audited by some other person or tribunal; which warrants shall be 
signed by the county clerk and the chairman of the board of county com- 
missioners, excepting warrants drawn on the redemption fund ; 

4. He must keep accounts current with the treasurer, and when any 
person deposits with the county treasurer any money paid into the treasury, 
the county clerk shall be furnished by the treasurer with a duplicate of the 
receipt issued to such person, which duplicate receipt shall be filed in the 
office of the county clerk, and such county clerk shall charge the treasurer 
with the amount thereof. hes Tree 


5. Make the annual statement as prescribed in section 16-2924. 


History: En. Sec. 4424, Pol. C. 1895; 
re-en. Sec. 3045, Rev. C. 1907; re-en. Sec. 
4811, R. C. M. 1921; amd. Sec. 1, Ch. 79, 
L. 1923. Cal. Pol. C. Sec. 4204. 


Cross-Reference 


Duties regarding issuance of identifica- 
tion cards showing age of 21 reached, 
secs.. 4-506 to 4-508. 


Drainage District Assessments, Liqui- 
dated Claims 


Assessments made by drainage district 
under section 89-2813, for construction, 
maintenance, etc. become judgments when 
confirmed. by district court, 
levied for benefits accruing to highways 
are liquidated claims which do not require 


and when 


audit by board of commissioners, how- 
ever,, Budget Law (16-1901 to 16-1911) 
must be observed in payment. State ex rel. 
Valley Center Drain District v. Board of 
County Commrs. of Big Horn County, 100 
M 581, 588, 51 P 2d 635. 


References 

State ex rel. Dolin v. Major, 58 M 140, 
147, 192 P 618; State ex rel. Bullock v. 
District Court, 62 M 600, 601, 205 P 
955; State ex rel. Lockwood v. Tyler, 64 
M 124, 131, 208 P 1081; Kalman v. Treas- 
ure County, 84 M 285, 288, 275 P 743. 


. Collateral References 


Counties¢=89, 164. 
20 C.J.S. Counties §§ 141, 248. 


16-2918. (4812) Warrants to be numbered. All warrants issued by the 
county clerk during each year, commencing with first Monday in January, 
must be numbered consecutively, and the number, date, and amount of each, 
and the name of the person to whom payable, and the purpose for which 
drawn, must be stated thereon, and they must, at the time they are issued, 
be registered by him. 


History: En. Sec. 4425, Pol. C. 1895; 
re-en. Sec. 3046, Rev. C. 1907; re-en. Sec. 
4812, R. ©. M. 1921. Cal. Pol. C. Sec. 4219. 


Collateral References 


Counties€-165. 
20 C.J.S. Counties § 249. 


16-2919. (4813) Other duties. The county clerk must keep such other 
records and books, and perform such other duties as are prescribed by 
law. 


History: En. Sec. 4426, Pol. C. 1895; 
re-en. Sec. 3047, Rev. C. 1907; re-en. Sec. 
4813, R. C. M. 1921. Cal. Pol. C. Sec. 4205. 
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16-2920. (4813.1) Duty of county clerk. The county clerk of any 
county is also clerk of the county commissioners and ex officio recorder. 
Any duty imposed by law upon such officer, either as county clerk, clerk 
of the county commissioners, or as recorder, shall be performed by the 
county clerk, and any official act performed or certified by the county clerk 
shall be as valid and effectual as if performed and certified to by him as clerk 
of the county commissioners, or as recorder. 


History: En. Sec. 4671, Civ. C. 1895; 
re-en. Sec. 6233, Rev. C. 1907; re-en. Sec. 
4813a, R. C. M. 1921. 


16-2921. (4813.2) Repealed—Chapter 264, Laws of 1963. 


Repeal gages, conditional sales contracts and 
This section (See. 1, Ch. 46, L. 1931), satisfactions after ten years, was repealed 
authorizing destruction of chattel mort- by Sec. 10-102, Ch. 264, Laws 1963. 


16-2922. (4813.3) Seed and threshers’ liens to be retained eight years 
from and after extinction of lien. All seed liens and threshers’ liens, which 
have heretofore or shall hereafter be filed for record in the office of any 
county clerk and recorder of the several counties in the state shall be re- 
tained by such county clerk in a file kept by him for such purposes, for 
a period of eight years from and after the time when said seed lien, or 
threshers’ lien has ceased to be a lien on the property described therein. 


History: En. Sec. 1, Ch. 113, L. 1935; 
amd. Sec. 11-112, Ch. 264, L. 1963. 


16-2923. (4813.4) Destruction of records, when allowed. Upon the 
expiration of the period of time specified in section 16-2922, the county 
clerk and recorder may destroy all seed liens and threshers’ liens which 
have been preserved for the period of time specified in this act. | 


History: En. Sec. 2, Ch. 113, L. 1935; Cross-Reference 
amd. Sec. 11-113, Ch. 264, L. 1963. Destruction of records, sec. 59-514. 


16-2924. (4814) Annual report of county clerk. Within forty days 
after the close of each fiscal year, the county clerk shall make out and pre- 
sent to the board of county commissioners and the state examiner, a full, 
true and complete statement of the financial condition of the county. Such 
statement shall be made out on the form designated by the state ex- 
aminer and must show: 

(1) A detailed description of all of the resources and liabilities of the 
county and the book value thereof ; 

(2) The amount of moneys received showing the source of such reve- 
nue; 

(3) The amount of moneys disbursed, with the purpose of disburse- 
ment ; 

(4) The operation of each of the cash and warrant accounts, showing 
the balance at the beginning of the year, the credits, the debits and the 
balance at the end of the year. 

(5) The assessed valuation of the real and personal property of the 
county, the rate of taxation, the amount of taxes delinquent for the pre- 
ceding years and such other items as the state examiner may prescribe. 
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History: Ap. p. Sec. 778, 5th Div. Cross-Reference 


Comp. Stat. 1887; amd. Sec. 4294, Pol. C. Annual financial statement, sec. 16-1023. 
1895; re-en. Sec. 2953, Rev. C. 1907; re- 


en. Sec. 4814, R. C. M. 1921; amd. Sec. 1, Collateral References 
1927. 20 C.J.S. Counties § 232. 


16-2925. (4814.1) Salary may be withheld until annual statement made. 
The state examiner is hereby authorized to cause the salary warrant of the 
county clerk of any county to be withheld from said officer until he has 
complied with the provisions of this act. 

History: En. Sec. 2, Ch. 106, L. 1927. Collateral References 


Counties€-74 (2). 
20 C.J.S. Counties § 117. 


16-2926. Membership in associations and organizations — payment 
from county funds. The county clerk and recorders of the counties of the 
State of Montana are hereby authorized and empowered to take out county 
membership in, and to co-operate with, associations and organizations of 
county clerk and recorders of this state and of other states for the further- 
ance of good government and the protection of county interests, and to 
pay for such membership in such associations or organizations out of 
county funds. 

History: En. Sec. 1, Ch. 84, L. 1963. 


CHAPTER 30 


CLERK OF THE DISTRICT COURT 


Section 16-3001. Duties and records to be kept. 
16-3002. Other duties. 
16-3003. Indexes to court records. 
16-3004. Duties concerning indexes to court records. 
16-3005. Index of bonds in criminal cases to be kept. 
16-3006. Memberships in clerks’ associations—payment from county funds. 


16-3001. (4815) Duties and records to be kept. The clerk of the dis- 
trict court, in addition to the duties prescribed elsewhere, must: 


1. Take charge of and safely keep, or dispose of according to law, all 
books, papers, and records which may be filed or deposited in his office; 


2. Act as clerk of the district court, and attend each term or session 
thereof, and upon the judges at chambers when required ; 


3. Issue all process and notices required to be issued; enter all orders, 
judgments, and decrees proper to be entered; keep in each court a register 
of action, as provided in the code of civil procedure, which must also state 
the names of the attorneys and all fees charged in each action, and a list of 
all the fees charged; 


4. Keep for the district court, in separate volumes, an index of all 
suits, labeled “General index—Plaintiffs,”’ each page of which must be 
divided into seven columns, under their respective heads, alphabetically 
arranged as follows: “Number of suit,” “Plaintiffs,” “Defendants,” “Date 
of judgment,” “Number of judgment,” “Page of entry of judgment in 
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judgment book,” “Page of minute book of district court”; also, an index 
labeled “General index—defendants,” each page of which must be divided 
into seven columns under their respective heads, alphabetically arranged 
as follows: “Number of suit,’ “Defendants,” “Plaintiffs,” “Date of judg- 
ment,” “Number of judgment,” “Page of entry of judgment in judgment 
book,” “Page in minute book of district court” ; 


0. Keep a minute book, which must contain the daily proceedings of 
court, which may be signed by the clerk, which minute book must be in- 
dexed in the names of both defendant and plaintiff ; 

6. Keep a book called “Record of probate proceedings,” which must 
contain all the orders and proceedings of the district court sitting in pro- 
bate matters, as prescribed elsewhere in this code, which index must 
be indexed in the name of the deceased person, the executor or adminis- 
trator, the guardian or ward; 

7. Keep a book ealled the “Probate record book,” in which must be 
recorded all wills, bonds, letters of administration, letters testamentary, 
and other papers as prescribed elsewhere in this code, which record 
must be indexed in like manner as the “Record of probate proceedings” ; 

8. Keep two books, in one of which must be entered in alphabetical 
order the names of all persons who from the organization of the court have 
declared, or who may hereafter declare their intention to become citizens 
of the United States, and the date of such declaration, which book must 
be labeled “Declaration of intention to become citizens of the United 
States,” and in the other of which must be entered in alphabetical order 
the names of all persons who have been or may be hereafter admitted citi- 
zens of the United States by the court of which he is clerk, which book must 
be labeled ‘Naturalization—F inal papers,” and enter in a separate column, 
opposite each name, the country of which such person was before a citizen 
or subject, the date of his admission, and the page of the minute book or 
book of record containing the order admitting him a citizen; 

9. Keep a book, called “Register of criminal actions,” in which must 
be entered the title and number of the action, with a memorandum of every 
paper filed, order or proceeding had therein, with the date thereof, and 
the name of every witness, number of days in attendance, and his legal 
fees, and a proper index to the same; 

10. Keep a book, called a “Register of probate and guardianship pro- 
ceedings,” in which must be entered the name of the estate, the register 
number, with a memorandum of every paper filed, order or proceeding 
had therein, with the date thereof, and the fees charged ; 

11. .Keep an index book of persons sent to the insane asylum, as pro- 
vided in section 38-208 ; 

12. Keep a fee book, in which must be shown, in an itemized form, all 
fees that he has received for any services rendered as such clerk ; 

13. Keep a book, called a “Book of jurors’ certificates,’ in which must 
be contained the blank certificates and stubs to be filled, as provided in 
this code; 

14. Keep a “witness book,” in which must be contained blank certifi- 
cates and stubs to be filled, as provided in this code; 
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15. Keep a record of the attendance of all jurors, and. of witnesses in 
criminal actions, and compute the mileage of each. Bat 

History: En. Sec. 4440, Pol. C. 1895;  M 51, 61, 210 P 756; State v. Turlock, 76 
re-en, Sec, 3048, Rev. ©. 1907; re-en. Sec. M 549, 559, 248 P 169. 


4815, R. C. M. 1921. Cal. Pol. C. Sec. 4204. 
; Collateral References 


References Clerks of Courts¢=67; Courts€—113. 
State ex rel. Anderson v. District Court, 14 C.J.S. Clerks of Courts § 38; 21 C.J.S. 
56 M 244, 184 P 218; State v. Reed, 65 Courts §§ 226, 228, 229. 


16-3002. (4816) Other duties. He must keep such other records and 
perform such other duties as are prescribed by law. 
History: En. Sec. 4441, Pol. ©. 1895; 


re-en. Sec, 3049, Rev. C. 1907; re-en. Sec. 
4816, R. C. M. 1921. 


16-3003. (4817) Indexes to court records. Hereafter each clerk of 
court in each county of the respective judicial districts of the state shall 
keep, in addition to the records now required by law, a book ealled ‘“Gen- 
eral index to court records,” and also a second book to be called “Inverse 
general index to court records.” The pages of the “General index” shall be 
divided into eighteen columns, and the pages of the “Inverse general index” 
shall be divided into five columns, with heads to the respective columns as 
follows: 


FOR THE “GENERAL INDEX” THUS: 


| 
| & | | Judg- | Judg- Execu- |Order 
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_FOR THE “INVERSE ‘GENERAL INDEX” THUS 


! 


Date Begun 


No. 
Plaintiffs 


History: En. Sec. 4442, Pol. C. 1895; 
re-en. Sec. 3050, Rev. C. 1907; re-en. Sec. 
4817, R. C. M. 1921. 


16-3004. (4818) Duties concerning indexes to court records. Said clerk 
shall cause to be made in each of said index books correct entries, under 
the appropriate headings, of each and every action begun in the court of 
which he is clerk, entering them alphabetically by the name of the plaintiff 
in the “General index” and alphabetically by the name of the de- 
fendants in the “Inverse general index,” continuing to make such entries in 
the manner aforesaid from time to time as the progress of the case may 
require. 


History: En. Sec. 4443, Pol. C. 1895; 
re-en. Sec. 3051, Rev. C. 1907; re-en. Sec. 
4818, R. C. M. 1921, 


16-3005. (4818.1) Index of bonds in criminal cases to be kept. That 
clerks of the district courts of the counties in the state of Montana, shall 
hereafter keep proper books for indexing bonds given in criminal cases and 
all such bonds filed therein shall be entered showing the title and docket 
number of the case in which such bond is filed, the names of principals and 
sureties on such bonds in alphabetical order, the date and amount of 
the bond and upon its release, the date of the order or authority for such 
release. 

History: En. Sec. 1, Ch. 47, L. 1923. 


16-3006. Memberships in clerks’ associations—payment from county 
funds. The county clerks of the district court of the counties of the state 
of Montana are hereby authorized and empowered to take out county 
membership in, and to co-operate with, associations and organizations of 
county clerks of the district courts of this state and of other states for 
the furtherance of good government and the protection of county interests, 
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and to pay for such membership in such associations or organizations out 
of county funds. 
History: En. Sec. 1, Ch. 64, L. 1967. 


CHAPTER 31 
COUNTY ATTORNEY 


Section 16-3101. Duties of county attorney. 
16-3102. Legal adviser of board of county commissioners. 
16-3103. Authority to sue to recover money illegally paid. 
16-3104. Must not act as attorney for claims against his own county. 
16-3105. Other duties. 


16-3101. (4819) Duties of county attorney. The county attorney is the 
public prosecutor, and must: 

1. Attend the district court and conduct, on behalf of the state, all 
prosecutions for public offenses and represent the state in all matters 
and proceedings to which it is a party, or in which it may be beneficially 
interested, at all times and in all places within the limits of his county ; 

2. Institute proceedings before magistrates for the arrest of persons 
charged with or reasonably suspected of public offenses, when he has 
information that such offenses have been committed, and for that purpose, 
whenever not otherwise officially engaged, must attend upon the magis- 
trate in cases of arrest, and attend before and give advice to the grand 
jury, whenever cases are presented to them for their consideration ; 

3. Draw all indictments and informations, defend all suits brought 
against the state or his county, prosecute all recognizances forfeited in 
the courts of record, and all actions for the recovery of debts, fines, penal- 
ties, and forfeitures accruing to the state or his county ; 

4. Deliver receipts for money or property received in his official ca- 
pacity, and file duplicates thereof with the county treasurer ; 

5. On the first Monday of January, April, July, and October, in each 
year, file with the county clerk an account, verified by his oath, of all 
moneys received by him in his official capacity during the preceding three 
months, and at the same time pay it over to the county treasurer ; 

6. Give when required, and without fee, his opinion in writing to the 
county, district, and township officers, on matters relating to the duties 
of their respective offices ; 

7. Act as counsel, without fee, for fire districts in unincorporated ter- 
ritories, towns or villages within his county ; 

8. Keep a register of all official business, in which must be entered a 
note of every action, whether criminal or civil, prosecuted officially, and 
of the proceedings therein. 

9. When ordered or directed by the attorney general so to do, to 
promptly institute and diligently prosecute in the proper court, and in the 
name of the state of Montana, any criminal or civil action or special pro- 
ceeding, it being hereby declared that the supervisory powers granted to 
the attorney general by section 82-401 (5), include the power to order and 
direct said county attorneys in all matters pertaining to the duties of their 
office. 
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History: En. Sec. 4450, Pol. C. 1895; 
amd. Sec. 1, p. 76, L. 1899; re-en. Sec. 
3052, Rev. C. 1907; re-en. Sec. 4819, R. C. 
M. 1921; amd. Sec. 1, Ch. 187, L. 1935; 
amd. Sec. 1, Ch. 17, L. 1965. Cal. Pol. C. 
Sec. 4256. 


Cross-References 


Abatement of public nuisance, secs. 94- 
1001 to 94-1011. 

Abstracts of title to proposed city plats 
submitted to, sec. 11-607. 

Adviser to cemetery associations, sec. 
9-116. 

Adviser to county welfare board, sec. 
71-215. 

Bastardy proceedings, prosecution, sec. 
94-9905. 

Bond, sees. 6-203 to 6-209. 

Dams and reservoirs, duties, sec. 89-702. 

Doors in public buildings, duties, sec. 
69-2103. 

Drug addicts, duties, secs. 
66-1520. 

Firearms, use by children, prosecution, 
sec. 94-3580. 

Food and drug act violations, prosecu- 
tions, sec. 27-707. 

Gambling, prosecution, sec. 94-2415. 

Grand jury attendance, sec. 95-1406. 

Information, duty to file, sec. 95-1302. 

Irrigation districts, duties, secs. 59-536, 
89-2107. 

Juvenile delinquent cases, sec. 10-629. 

Livestock, branding, enforcement of 
law, sec. 94-3520. 

Lotteries, duties, sec. 94-3008. 

Obscene literature, destruction, sec. 94- 
3606. 

School bond proceedings, assistance, sec. 
75-3923. 

School officers, legal adviser, sec. 75- 
4708. 

School trustees, 
1832. 

Tax recovery from assessor, sec. 84-446. 

Undertaking to keep the peace, prosecu- 
tion, sec. 94-5112. 


66-1517 to 


prosecution, sec, 75- 


Criminal Cases 
After a criminal case has been appealed 


to the supreme court, the duties of the 
county attorney therein and his power to 
eontract expenses for the county cease. 
Independent Publishing Co. v. County of 
Lewis and Clark, 30 M 83, 85, 75 P 860. 


Criminal cases arising under the state 
laws must be prosecuted in the name of 
the state and by the county attorney, 
under this section and the constitution. 
State ex rel. Streit v. Justice Court, 45 M 
375, 380, 123 P 405. 


Except when the county attorney is 
himself the accused, the duty devolves 
upon him to prosecute publie offenses. 
State ex rel. MeGrade v. District Court, 
52 M 371, 373, 157 P1157. 


16-3101 


Delegation of Powers Restricted 


County attorney cannot delegate to un- 
official counsel his right to advise the 
grand jury, assist them in their investiga- 
tions and examine witnesses, and an order 
of the district judge appointing such 
special prosecutor when the county at- 
torney was present and able to act could 
not give such authority. State ex rel. 
Porter v. District Court, 124 M 249, 220 
P 2d 1035, 1051. 


Legal Adviser of Justice of Peace 


It is the duty of the county attorney to 
advise the justice of the peace in prepa- 
ration of a proper record for appeal to 
the district court and improper submis- 
sion of such record may not bar defend- 
ant’s right to appeal. Reidelbach v. Dis- 
trict Court, 142 M 52, 381 P 2d 470; Clark 
v. District Court, 142 M 56, 381 P 2d 472. 


Power of Attorney General To Institute 
Actions in District Courts 


The statutes of this state do not au- 
thorize the institution of an action in the 
district courts by the attorney general on 
behalf of the state but rather they specif- 
ically state that such an action must be 
brought by the county attorney of the 
county, however, under the common-law 
powers and duties of the attorney general 
he can institute such an action where the 
public interest is affected and the state is 
a party in interest. State ex rel. Olsen v. 
Public Service Commission, 129 M 106, 
283 P 2d 594. 


Supervision of Attorney General 


The county attorney, in his every duty, 
is under the supervisory powers of the 
attorney general; nor is there any official 
aet to be discharged by him in the per- 
formance of which he may not, where 
public interests require it, be assisted by 
that official. State ex rel, Nolan v. Dis- 
trict Court, 22 M 25, 30, 55 P 916. 


References 

State v. Barry, 45 M 582, 585, 124 P 
774; State v. Vuckovich, 61 M 480, 491, 
203 P 491; State Bank of Outlook v. 
Sheridan County, 72 M 1, 5, 230 P 1097; 
State ex rel. Juhl v. District Court, 107 
M 309, 314, 84 P 2d 979. 


Collateral References 


District and Prosecuting Attorneys¢=8, 
¢ 

27 C.J.S. District and Prosecuting At- 
torneys §§ 10, 14, 15. 

42 Am. Jur, 253, Prosecuting Attorneys, 
§ 19. 


Power of district, county, or prosecut- 
ing attorney to bring action of quo war- 
ranto. 153 ALR 899. 
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Authority of attorney acting in official 
capacity to dismiss or otherwise terminate 
action. 56 ALR 2d 1295. 


Duty and discretion of district or pro- 
secuting attorney as regards prosecution 
for criminal offenses. 155 ALR 10. 


16-3102. (4820) Legal adviser of board of county commissioners. The 
county attorney is the legal adviser of the board of county commissioners. 
He must attend their meetings when required, and must attend and oppose 
all claims and accounts against the county which are unjust or illegal. 

History: En. Sec. 4451, Pol. C. 1895; 


re-en. Sec. 3053, Rev. C. 1907; re-en. Sec. 
4820, R. C. M. 1921. Cal. Pol. C. Sec. 4257. 


References 


State Bank of Outlook v. Sheridan Coun- 
ty, 72 M 1, 5, 230 P 1097; In re Claims 
of Hyde, 73 M 363, 366, 236 P 248. 


16-3103. (4821) Authority to sue to recover money illegally paid. If 
the board of county commissioners, without authority of law, order any 
money paid as a salary, fees, or for any other purposes, and such money 
has been actually paid; or if any other county officer has drawn any warrant, 
or warrants in his own favor, or in favor of any other person, without being 
authorized thereto by the board of county commissioners or by law, and 
the same has been paid, the county attorney is empowered, and it is his 
duty, to institute an action in the name of the county against such person 
or persons to recover the money so paid, and twenty-five per cent dam- 
ages for the use thereof; and no order of the board of county commis- 
sioners therefor is necessary to maintain such suit; but when the money 
has not been paid on such order or warrants, it is the duty of the county 
attorney, upon receiving notice thereof, to commence an action in the 
name of the county for restraining the payment of the same, and no order 
of the board of county commissioners is necessary to maintain such action. 


History: En. Sec. 4452, Pol. C. 1895; 
re-en. Sec. 3054, Rev. C. 1907; re-en. Sec. 
4821, R. C. M. 1921. 


Construction 


Under this section an action to recover 
county funds unlawfully paid must be 
brought by the county attorney in the 
name of the county, it being the real 
party in interest, and cannot therefore be 
maintained by a taxpayer. Gregg v. Bay- 
ers, 73 M 165, 166, 255 P 337. 

Failure of a taxpayer to appeal to the 
district court from an order of the board 
of county commissioners allowing a claim 
against the county under the authority 
given him by section 16-1808, does not 
limit the right of the county attorney to 


16-3104. 


sue in the name of the county to recover 
moneys illegally paid under this section. 
Carbon County! v. Draper, 84 M 413, 417, 
276 P 667. 


Failure To Bring Action 


Where a county attorney fails or re- 
fuses to bring an action to recover 
county funds illegally paid out, he may 
be compelled to act by mandamus or pro- 
ceedings for his summary removal may be 
instituted. Gregg v. Bayers, 73 M 165, 
166, 235 P 337. 


Collateral References 


Counties¢217. 
20 C.J.S. Counties § 328. 


(4822) Must not act as attorney for claims against his own 


county. The county attorney, except for his own services, must not present 
any claim, account, or other demand for allowance against the county, nor 
in any way Gens the relief asked on the claim or demand made by an- 
other. 


-History: En. Sec. 4453, Pol. 
re-en. Sec. 3055, Rev. 
4822, R. C. M. 1921. 


References 


C. 1907; re-en. Sec, State Bank of Outlook v. 
Cal. Pol. C. Sec. 4258. County, 72 M 1, 5, 230 P 1097. 
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C. 1895; 
Sheridan 


COUNTY AUDITOR 16-3202 


16-8105. (4823) Other duties. The county attorney must perform such 


other duties as are prescribed by law. 


History: En. Sec. 4454, Pol. C. 1895; 
re-en. Sec. 3056, Rev. C. 1907; re-en. Sec. 
4823, R. C. M. 1921. 


References 


State ex rel. McGrade v. District Court, 
52 M 371, 375, 157 P 1157. 


CHAPTER 32 
COUNTY AUDITOR 


Section 16-3201. Creation of office of county auditor. 


16-3202. Performance of duties heretofore performed by county auditors. 
16-3203. Election—term—qualifications. 
16-3204. Oath. 
16-3205. Location of principal office—salary. 
16-3206. May administer oath. 
16-3207. Must keep records. 
16-3208. Must audit and investigate claims. 
16-3209. Must record list of claims. 
16-3210. Must examine books and accounts. 
16-3211. Repealed. 
16-3212. Other duties. 
16-3201. (4824) Creation of office of county auditor. The office of 


county auditor is hereby created and the same shall exist in all counties 
of the state of Montana of the first, second, third and fourth classes. 
Provided, however, that the provisions of this act shall not apply to 
counties having a population of less than fifteen thousand (15,000) persons 
according to the last federal census of 1960. In counties of the 5th class 
where a county auditor has been elected he shall hold office until the 


expiration of his present term, but no longer. 


History: En. Sec. 1, p. 227, L. 1891; 
re-en. Sec. 4560, Pol. C. 1895; re-en. Sec. 
3100, Rev. C. 1907; re-en. Sec. 4824, R. C. 
M. 1921; amd. Sec. 1, Ch. 117, L. 1923; 
amd. Sec. 1, Ch. 52, L. 1961. 


NOTE.—For history of earlier acts, see 
State ex rel. McGinniss v. Dickinson, 26 
M 391, 68 P 468. 


Cross-References 


County budgets, duties, sec. 16-1908. 
Market master, sec. 16-1138. 


County of Sixth Class 


Under this section a county of the 
sixth class is not entitled to an auditor 
and where such a county entered into 
a contract with a public accountant for 
an audit of its books at a monthly com- 
pensation of $150 for a period of several 
years, the contract was void for the rea- 
son that it nullified this section. Judith 
Basin County ex rel. Vralsted v. Livings- 
ton, 89 M 438, 446, 298 P 356. 


16-3202. 


Failure of Commissioners To Provide 
Suitable Office Room 


The acts of the county commissioners in 
furnishing the auditor as an office, an 
eight by twenty-two foot partitioned 
space, with no windows, insufficient ven- 
tilation, and but artificial lighting was an 
abuse of discretion and an arbitrary act. 
State ex rel. Taylor v. Board of County 
Commrs. of Missoula County, 128 M 102, 
270 P 2d 994, 999. (Dissenting opinion, 
128 M 102, 270 P 2d 994, 999.) 


References 


State ex rel. MeGinniss v. Dickinson, 
26 M 391, 392, 68 P 468; Jones v. Cooney, 
81 M 340, 263 P 429. 


Collateral References 


Counties@>61. 
20 C.J.S. Counties § 100. 


(4824.1) Performance of duties heretofore performed by 


county auditors. That hereafter the duties heretofore performed by audi- 
tors in counties in which they shall have been elected, shall be performed 
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16-3203 COUNTIES 
by: the same officers charged with the pebR Sy Bis ee of igh duties: in 
counties below the fifth class. 4 

History: En. Sec. 2, Ch. 117, L. 1923. Collateral References 


Counties€—88, 91. 
20 C.J.S. Counties §§ 139, 140. 


16-3203. (4825) Election—term—qualifications. There shall be elected 
in and for each county of the class named in the preceding section, at the 
general election to be held in November, 1892, and quadrennially thereafter, 
some male person to serve as county auditor of the county for which he 
shall be elected for the term of four years, and until his successor shall 
be elected and qualified, the term to begin on the first Monday in January 
succeeding his election. No person shall be eligible to the office of county 
auditor of any county within the state who shall not have arrived at the 
age of twenty-one years, and who shall not have been, for at least two 
years next preceding his election, a bona fide resident of the county for 
which he shall be elected or appointed. 


History: En. Sec. 2, p. 227, L. 1891; 
re-en. Sec. 4561, Pol. C. 1895; re-en. Sec. 
3101, Rev. C. 1907; re-en. Sec. 4825, R. C. 
M. 1921. 


NOTE.—See sections 5 and 6, article 


Qualification To Hold Office 


Since the adoption of the suffrage 
amendment to the constitution, a woman, 
otherwise qualified, is entitled to hold the 
office of county auditor. Rose v. Sulli- 


XVI of the constitution. 


NOTE.—This section held in violation 
of section 6, article XVI of the constitu- 
tion which limits terms of office to two 
years for offices created by the legisla- 
ture. Opinions of Attorney General Vol. 


van, 56 M 480, 185 P 562. 


References 


State ex rel. MeGinniss 


v. Dickinson, 
26 M 391, 3938, 68 P 468. 


Collateral References 


Counties@—62, 64. 
20 C.J.S. Counties §§ 101, 102. 


4, p. 434. 


Compiler’s Note 


The “preceding section” referred to in 
this section is section 16-3201. 


16-3204. (4826) Oath. Any person who shall be elected or appointed to 
the office of county auditor shall, before entering upon the duties of said 
office, take and subscribe such an oath as is required of other county 
officers. 


History: En. Sec. 3, p. 228, L. 1891; 
re-en. Sec. 4562, Pol. C. 1895; re-en. Sec. 


16-3205. (4827) Location of principal office—salary. The county au- 
ditor shall keep his principal office at the county seat of the county for 
which he shall have been elected or appointed, and he shall receive the 
annual compensation provided by law, payable monthly by warrants 
drawn on the treasury of the county treasurer, and shall receive no other 
compensation or emolument whatsoever for any service or services rend- 
ered or performed by him, except actual expenses for living and traveling 
whenever the duties of his office require his presence at any place in the 
county, other than the county seat, and then only after the same has 
been ordered and advised by the board of county commissioners. 

History: En. Sec. 4, p. 228, L. 1891; Collateral References 
re-en. Sec. 4563, Pol. C. 1895; re-en. Sec. Counties€=74 (4). 


3103, Rev. C. 1907; re-en. Sec. 4827, R. C. 20 C.J.S. Counties § 116. 
M. 1921; amd. Sec. 1, Ch. 72, L. 1965. 


3102, Rev. C. 1907; re-en. Sec. 4826, R. C. 
M. 1921; amd. Sec. 9, Ch. 68, L. 1967. 
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16-3206. (4828) May administer oath. The county auditors are hereby 
authorized to administer any oath or affirmation rendered necessary to the 
performance of the duties of their respective offices, and shall have power 
to issue process and compel the attendance of witnesses before them and 
examine into any matter they may deem necessary, and any witness 
attending before such auditor shall receive the same fees and mileage as wit- 
nesses attending before justices of the peace in trial or examinations in 
criminal cases. 


History: En. Sec. 5, p. 228, L. 1891; References 
re-en. Sec. 4564, Pol. C. 1895; re-en. Sec. St i i 
104) Bey!'G, (1007+) ro-en: Sec, 4828,"R. 0. igo igh Pieigg | ee en” 
M. 1921. 


Collateral References 


Oath@=2. 
67 C.J.S. Oaths and Affirmations § 5. 


16-3207. (4829) Must keep records. The county auditor shall carefully 
preserve all documents, books, records, and other papers required to be 
kept in his office, and each county auditor on going out of office, shall 
deliver over to his successor in office all documents, books, records, and 
property in his hands belonging to the county. 


History: En. Sec. 6, p. 229, L. 1891; Collateral References 
re-en. Sec. 4565, Pol. C. 1895; re-en. Sec. Counties¢=91 
3105, Rev. C. 1907; re-en. Sec. 4829, R. C. 20 "CIS Countias § 140 
M. 1921. ; j 


16-3208. (4830) Must audit and investigate claims. It shall be the 
duty of persons holding claims against any county having a county auditor 
to present the same to the county auditor, whose duty it shall be to audit 
the same. The county auditor shall also investigate and examine into all 
claims presented to him, and report the same with his finding to the board 
of county commissioners at their regular session after such investigation 
shall have been completed, with his approval or disapproval endorsed 
thereon, and he shall keep a complete record of all such claims and of his 
investigations and examinations of the same in a book kept for that 
purpose. In all counties having a county auditor, all bills, claims, accounts, 
or charges for materials of any kind or nature that may be purchased by 
and on behalf of the county by any of the county officers, or contracted 
for by the county commissioners, shall be investigated, examined, and in- 
spected by the county auditor, who shall endorse his approval or dis- 
approval thereon before any warrant for the payment of the same can be 
drawn. In all counties having a county auditor, no claim against the 
county shall be paid or warrant drawn therefor unless the same shall 
have the approval of the county auditor; provided, however, that the 
judge of the district court of the county where any claim has been dis- 
approved by the county auditor may order the payment of the same. 


History: En. Sec. 7, p. 229, L. 1891; Constitutionality 
re-en. Sec. 4566, PolLsC. 1895; re-en, Sec. It would seem that the proviso empow- 
3106, Rev. C. 1907; re-en. Sec. 4830, R. C. ering district judges to order the payment 
M. 1921. of claims against the county after the 
approval by the auditor, is repugnant to 
Cross-Reference section 1, article IV of the constitution 


Highways, local improvement districts, for the reason that it undertakes to east 
auditing of claims and accounts, 32-3129. upon district judges a power which per- 
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16-3209. 


tains exclusively to the executive branch 
of the government. State ex rel. Dolin 
v. Major, 58 M 140, 152, 192 P 618. 


Construction 


The word “audit” is not used in its 
narrow and restricted sense, and does not 
limit the auditor to merely ascertaining 
whether the claims are in proper form and 
mathematically correct. State ex rel. Dolin 
v. Major, 58 M 140, 152, 192 P 618. 


Disallowance of Claims 


COUNTIES 


in ordering paid those claims which have 
the approval of the auditor, but the only 
power which the board has in reference 
to claims disapproved by him is to dis- 
allow them. State ex rel. Dolin v. Major, 
58 M 140, 152, 192 P 618. 


References 


State ex rel. Lockwood v. Tyler, 64 M 
124, 134, 208 P 1081. 


Collateral References 


Counties€—204 (2). 
20 C.J.S. Counties § 304 et seq. 


The board may exercise its judgment 


16-3209. (4831) Must record list of claims. The county clerk and re- 
corder shall return to the county auditor, within ten days after the adjourn- 
ment of each session of the board of county commissioners, a list of the 
claims allowed or rejected either in whole or in part by them, which list 
shall be recorded by the auditor in a book kept for that purpose, and 
carefully preserved in his office. 


History: En. Sec. 8, p. 230, L. 1891; re- 
en. Sec. 4567, Pol. C. 1895; re-en. Sec. 


16-3210. (4832) Must examine books and accounts. It shall be the 
duty of the county auditor to make an examination of the books and ac- 
counts of the county treasurer, the county clerk and recorder, the sheriff, 
and clerk of the district court, and all other county and township officers, 
within fifteen days next preceding each regular session of the board of 
county commissioners at their next session immediately following such ex- 
amination, unless a longer time be granted him by the board in which to 
report the same, and said report shall contain a full and complete state- 
ment of the moneys received and disbursed by each of the said officers since 
the last examination and report of the same, and for this purpose the 
county auditor shall have free access to all books and papers in each 
of said offices. 


History: En. Sec. 9, p. 230, L. 1891; 
re-en. Sec. 4568, Pol. C. 1895; re-en. Sec. 


3107, Rev. C. 1907; re-en. Sec. 4831, R. C. 
M. 1921. 


- Cross-Reference 
School district books, examination, sec. 


3108, Rev. C. 1907; re-en. Sec. 4832, R. C. 75-1831. . 
M. 1921. 
References 
Judith Basin County ex rel. Vralsted v. 
Livingston, 89 M 438, 446, 298 P 356. 
16-3211. (4833) Repealed—Chapter 51, Laws of 1957. 
Repeal superintendent of the poor, was repealed 


This section (Sec. 10, p. 230, L. 1891), 
relating to the county auditor as county 


16-3212. (4834) Other duties. The county auditor shall also perform 
such other duties, clerical or otherwise, as he may be directed to perform 
by the county commissioners; provided, a reasonable amount of time must 
be allowed the county auditor for the performance of the duties definitely 
set forth in this act. 


History: En. Sec. 11, p. 231, L. 1891;. 
re-en. Sec. 4570, Pol. ©. 1895; re-en. Sec. 
3110, Rev.:C. 1907; re-en. Sec. 4834, R. C. 
M,. 1921. 


by See. 1, Ch. 51, Laws 1957. 


References 


Judith Basin County ex rel. Vralsted v. 
Livingston, 89 M 438, 446, 298 P 356. 
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COUNTY SURVEYOR 


16-3302 


DECISIONS UNDER FORMER LAW 


Superintendence of Poor 


While the county auditor was made the 
superintendent of the poor under former 
section 16-3211 and was required to care 
for and examine all claims that might be 


made upon the county for charity, he was 
required to do so under such rules and 
regulations as the commissioners might 
prescribe in their discretion. Jones v. 
Cooney, 81 M 340, 348, 263 P 429. 


CHAPTER 33 
COUNTY SURVEYOR 


Section 16-3301. Qualifications of county surveyor and deputies. 


16-3302. County surveyor to work under direction of county commissioners— 
approval of commissioners required to contract indebtedness—du- 
ties of county surveyor. 

16-3303. Records of surveys and plats, etc. 

16-3304. Office and equipment to be furnished county surveyor. 

16-3305. arte surveyor to make surveys, keep record of them, furnish copies, 
ete. 

16-3306. Surveys of lands in two counties. 

16-3307. Order for survey where title to lands in two counties disputed. 

16-3308. Courses to be run by true meridian—variation and date to be noted. 

16-3309. Surveyor to employ assistants, when. 

16-3310. Appointment of disinterested person when county surveyor interested 
in lands. 

16-3311. Repealed. 

16-3312. Repealed. 

16-3313. Other surveyor may be employed. 

16-3301. (4835) Qualifications of county surveyor and deputies. A 


eounty surveyor shall be a professional engineer, not less than twenty- 
two years of age, who shall have been in active practice of his profession 
for at least three years, and who shall have had responsible charge of 
work as principal or assistant for at least one year; graduation from a 
school of engineering shall be considered as equivalent to two years of 
active practice. All deputies must also have a practical knowledge of 
engineering. 


History: En. Sec. 1, Ch. 50, L. 1919; 
re-en. Sec. 4835, R. C. M. 1921. 


NOTE.—This section held in violation 
of section 11, article IX of the constitu- 
tion as it imposes additional qualifications 
for one to hold the office of county sur- 
veyor than those required by the consti- 
tution. Opinions of Attorney General Vol. 
16, No. 186. 

Cross-Reference 

Bond, sees. 6-203 to 6-209. 


16-3302. (4836) County surveyor to work under direction of county 
commissioners—approval of commissioners required to contract indebted- 
ness—duties of county surveyor. (1) The county surveyor shall work 
under the direction of the board of county commissioners, but shall have 
no power or authority to incur any indebtedness on the part of the county 
without the prior order or approval of the board. | : 

(2). He shall make all-surveys, establish all grades, and prepare plans, 
specifications, and estimates. | . iehyed ; nt patie! 


References 


Hicks v. Stillwater County, 84 M 38, 
42, 274 P 296. 


Collateral References 


Counties¢—64. 
20 C.J.S. Counties §§ 102, 103. 


Constitutionality of statute regulating 
land surveyors. 55 ALR 307, 
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(3) He shall make progress reports and estimates of all work, and 
such other facts in relation thereto, as may be required by the board. 

(4) The county surveyor of all counties having a total registered 
vote of twenty thousand (20,000) or over at the last general election shall 
be responsible for supervision and direction of all highways, bridges and 
causeways within his county, and in the exercise of such control, super- 
vision and direction he shall keep all highways and bridges free and clear 
of all obstructions; cause highways to be graded, when needed, and main- 
tain and repair the same; cause all bridges and causeways to be made, 
when needed, and keep the same maintained and in good repair and renew 
the same when destroyed; make all surveys; establish grades; prepare plans, 
specifications and estimates; keep accurate cost data; approve all claims 
against the county for all highway, bridge and causeway construction, 
maintenance and repair prior to presentation to the board of county 
commissioners; employ deputies, men and teams, and discharge at his 
pleasure such deputies, men and teams, and determine how, when and where 
such deputies, men and teams shall work; purchase and secure all highway 
and bridge machinery and machinery equipment and tools to be used upon 
highways and bridges with the approval of the board of county commis- 
sioners; purchase and secure all highway, bridge and causeway supplies and 
materials with the approval of the board of county commissioners; from 
time to time make reports and estimates of all matters relating to high- 
ways and bridges when required by the board of county commissioners; 
perform such other duties as are now or which may be hereafter required 
by law, and shall receive the annual salary provided by law for salaried 
county surveyors and other county officials. 


History: En. Sec. 2, Ch. 50, L. 1919; and purchasing a-deepfreeze. Although 


amd. Sec. 1, Ch. 29, Ex. L. 1919; re-en. 
Sec. 4836, R. C. M. 1921; amd. Sec. 12- 
104, Ch. 197, L. 1965; amd. Sec. 1, Ch. 274, 
L. 1967. . 


Construction 
In determining whether county com- 
missioners must employ the county 


surveyor to construct drains for the pres- 
ervation of highways, section 32-312 
(since repealed), a special statute, de- 
claring that the road supervisor or some 
other person designated by the board 
has authority to construct drains, must 
prevail over this section, requiring the 
county surveyor to make all surveys and 
establish all grades. Durland v. Prickett, 
98 M 399, 408, 39 P 2d 652. 


Purchase of Deepfreeze 


County surveyor could not bind the 
county in ordering, receiving, charging 


16-3303. 


the written order described the item as a 
counter shaft and pully and the county 
paid the claim, the payment of the claim 
by the county did not ratify the actions 
of the county surveyor or make the trans- 
action a legal sale of the freezer to the 
county. State v. Bourdeau, 126 M 266, 246 
P 2d 1037, 1038. 


References 
Hicks v. Stillwater County, 84 M 38, 


42, 274 P 296; State v. Hale, 126 M 326, 
249 P 2d 495. 


Collateral References 


Counties@—85. 
20 C.J.S. Counties § 137, 139. 


Liability of surveyor for defects in 
certificate or report. 34 ALR 77 and 68 
ALR 375. 


(4837) Records of surveys and plats, etc. The county sur- 


veyor shall keep in his office a record of all surveys and plats made or 
caused to be made by him, to be recorded in proper books provided for 
that purpose; and shall also keep on file and for record, in suitable plat 
books provided therefor, copies of all plats made or caused to be made by 
him, and have recorded therein a description of every public highway with- 
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in the county ; provided, further, that all such books of-record, together 
with original drawings and original book or books of field notes, calcula- 
tions, and computations shall be, are, and shall remain the property of the 


county, and preserved as such. 
History: En. Sec. 3, Ch. 50, L. 1919; 

re-en. Sec. 4837, R. C. M. 1921. 
References 


Vaught v. McClymond, 116 M 542, 556, 
155 P 2d 612. 


16-3304. 


Collateral References 


Counties@—92. 
20 C.J.S. Counties § 144. 


(4838) Office and equipment to be furnished county surveyor. 


The county surveyor shall be provided with suitable office, together with 
necessary equipment, to perform his various duties as prescribed by law. 


History: En. Sec. 4, Ch. 50, L. 1919; 
re-eh. Sec. 4838, R. C. M. 1921. 


Compensation for Equipment 


The complaint of a county surveyor in 
an action against the county to recover 
the reasonable value of the use of a 
transit employed by him in the perform- 
ance of his duties during his term of 
office, with the knowledge and acquies- 
cence of the county commissioners and for 
the benefit of the county stated a cause 
of action as upon an implied contract, 


in view of the provisions of this section 
making it the duty of the county to fur- 
nish plaintiff with the necessary equip- 
ment for the proper discharge of his 
duties in making surveys, establishing 
grades, etc. Hicks v. Stillwater County, 
84 M 38, 42, 274 P 296; Builders Supply 
Co. v. City of Helena, 116 M 368, 383, 
154 P 2d 270. 


Collateral References: 


Counties¢=92., 
20 C.J.S. Counties § 144. 


16-3305. (4839) County surveyor to make surveys, keep record of 
them, furnish copies, etc. The county surveyor must make any survey that 
may be required by order of the court, or upon application of any person, 
keep a correct and fair record of all surveys made by him, number them in 
the order made, progressively, and preserve a copy of the field notes and 
calculations of each survey, endorse thereon its proper number, a copy of 
which, and a fair and accurate plat, together with the certificate of sur- 
vey, must be furnished by him to any person upon payment of the fees 
allowed by law. He must also keep a correct and plain record of all sur- 
veys, made by him for the county or for individuals or corporations, which 
pertain to the public roads or bridges, in a book provided for that pur- 
pose by the county, which shall be transmitted to his successor in office. 

History: En. Sec. 4470, Pol. C. 1895; 


Common boundaries and corners of 


re-en. Sec. 3057, Rev. C. 1907; re-en. Sec. 
4839, R. C. M. 1921. Cal. Pol. C. Sec. 
4268. 

Cross-References 


Abandoned beds in navigable streams 
and lakes, duties, secs. 81-2301 to 81-2304. 


16-3306. 


county, survey, sec. 16-106. 
Highways, duties, secs. 32-2803, 32-2805, 
32-4005. 


Collateral References 


Boundaries©=54 (1). 
11 C.J.S. Boundaries §§ 89, 90. 


(4840) Surveys of lands in two counties. Any person owning 


or claiming lands which are divided by county lines, and wishing to have 
the same surveyed, may apply to the surveyor of any county in which any 
part of such land is situated, and on such application being made, the 
county surveyor must make the survey, which is as valid as though the 
lands were situated entirely within the county. 


History: En. Sec. 4471, Pol. C. 1895; Collateral References 
re-en. Sec. 3058, Rev. C. 1907; re-en. Sec. Boundaries¢—54 (1). 
4840, R. C. M. 1921. Cal. Pol. C. Sec. 4269. 11 C.J.S. Boundaries § 89. 
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16-3307. (4841) Order for survey where title to lands in two counties 
disputed. When land, the title to which is in dispute before any court, is 
divided by a county line, the court making an order of survey may direct 
the order to the surveyor of any county in which any part of the land is 
situated. 


History: En. Sec. 4472, Pol. C. 1895; Collateral References 
re-en. Sec. 3059, Rev. C. 1907; re-en. Sec. Boundaries€—54 (3). 
4841, R. C. M. 1921. Cal. Pol. C. Sec. 4270. 11 C.J.S. Boundaries § 90. 


16-3308. (4842) Courses to be run by true meridian—variation and date 
to be noted. In all surveys the courses must be expressed according to the 
true meridian, and the variation of the magnetic meridian from the true 
meridian must be expressed on the plat, with the date of the survey. 

History: En. Sec. 4473, Pol. C. 1895; Collateral References 
4842, R. C. M. 1921. Cal. Pol. C. Sec. 4271. 11 C.J.S. Boundaries §§ 89-91. 
References 


Vaught v. MeClymond, 116 M 542, 556, 
155 P 2d 612. 


16-3309. (4843) Surveyor to employ assistants, when. If a party for 
whom the county survey is made does not furnish the chainmen and 
markers, the surveyor may employ the necessary chainmen and markers, 
and receive the reasonable hire of all assistants necessarily employed. 

History: En. Sec. 4474, Pol. C. 1895; Collateral References 
re-en. Sec. 3061, Rev. C. 1907; re-en. Sec. Counties6=63. 
4843, R. C. M. 1921. Cal. Pol. C. Sec. 4272. 20 C.J.S. Counties § 137. 
References 


Hicks v. Stillwater County, 84 M 38, 42, 
274 P 296. 


16-3310. (4844) Appointment of disinterested person when county sur- 
veyor interested in lands. When the county surveyor is interested in any 
land, the title to which is in dispute and a survey thereof is necessary, the 
court must direct the survey to be made by some disinterested person, and 
the person so appointed is for the purpose authorized to administer and 
certify oaths. He must return such survey, verified by his affidavit annexed 
thereto, and receive for his services the same fees as the county surveyor 
would be entitled to for similar services. 


History: En. Sec. 4475, Pol. C. 1895; Collateral References 
re-en. Sec. 3062, Rev. C. 1907; re-en. Sec. Boundaries¢=54 (1). 
4344, R. C. M. 1921. Cal. Pol. C. Sec. 4275. 11 C.J.S. Boundaries § 91. 


16-3311, 16-3312. (4845, 4846) Repealed—Chapter 197, Laws of 1965. 


Repeal | having any interest in road contracts, 
These sections (Secs. 4476, 4477, Pol. were repealed by Sec. 12-109, Ch. 197, 
C. 1895), relating to inspection of roads Laws 1965. 
by the surveyor and prohibiting him from 


16-3313. (4847) Other surveyor may be employed. If the county sur- 
veyor neglect, refuse or be incompetent to perform the duties prescribed in 
section 16-3311 of this code, it shall be the duty of the board of county 
commissioners to employ another competent civil engineer, who shall be 
subject to the law governing the county surveyor. 


694 


COUNTY CORONER 16-3404 


History: En. Sec. 4478, Pol. C. 1895; — tion; was repealed by Sec. 12-109, Ch. 197, 
re-en. Sec. 3065, Rev. C. 1907; re-en. Sec. Laws 1965. 
4847, R. C. M. 1921. 
Collateral References 


Compiler’s Note Counties€=63. 
Section 16-3311, referred to in this sec- 20 C.J.S. Counties § 101. 
CHAPTER 34 


COUNTY CORONER 


Section 16-3401. Coroner to hold inquest. 
16-3402. Coroner to bury body, when—expense of interment. 
16-3403. Coroner to deliver to county treasurer property, ete., found on body. 
16-3404. Statement before allowing accounts of coroner. 
16-3405. Justice of peace to act as coroner in certain cases. 
16-3406. Coroner to discharge duties of sheriff, when. 
16-3407. Must keep register. 
16-3408. Stenographers for coroners in counties having a population by the 

latest federal census of forty-five thousand (45,000) or more. 

16-3409. Inquest in case of prisoners in state prison. 
16-3410. Payment of costs of inquest. 


16-3401. (4848) Coroner to hold inquest. The coroner must hold in- 
quests, as provided in sections 94-201-1 to 94-201-12. 


History: En. Sec. 4490, Pol. C. 1895; Not to practice law, sec. 93-2119. 
re-en. Sec. 3066, Rev. C. 1907; re-en. Sec. Office of the coroner, Title 95, ch. 8. 
4848, R. C. M. 1921. Cal. Pol. C. Sec. 


4285. Collateral References 
sites Coroners¢~11. 

Compiler sv ote : : 18 C.J.S. Coroners § 15. 

The procedure for coroners’ inquests is 18 Am. Jur. 2d 520, Coroners or Medical 
now prescribed by sees. 95-801 to 95-813. Examiners, § 7. : 

Cross-References When holding of inquest or autopsy 

Bonds, sees. 6-203 to 6-209. justified. 48 ALR 1209. 

Deaths from traffic accidents, duty to Governmental immunity from liability 
report, sec. 32-1207. for performing autopsy. 83 ALR 2d 970. 


Fees, sec. 25-236. 


16-3402. (4849) Coroner to bury body, when—expense of interment. 
When an inquest is held by the coroner, and no other person takes charge of 
the body of the deceased, he must cause it to be decently interred; and if 
there is not sufficient property belonging to the estate of the deceased to 
pay the necessary expenses of burial, the expenses are a legal charge 
against the county. 


History: En. Sec. 4491, Pol. C. 1895; Collateral References 
re-en. Sec. 3067, Rev. C. 1907; re-en. Sec. Dead Bodies€=3, 6. 
4849, R. C. M. 1921. Cal. Pol. C. Sec. 4286. 25A CJ.S. Dead Bodies §§3, 5, 7. 


16-8403. (4850) Coroner to deliver to county treasurer property, etc., 
found on body. The coroner must, within thirty days after an inquest upon a 
dead body, deliver to the county treasurer or the legal representatives of 
the deceased any money or other property found upon the dead body. 


History: En. Sec. 4492, Pol. C. 1895; Collateral References 
re-en. Sec. 3068, Rev. C. 1907; re-en. Sec. Coroners@=20. 
4850, R. C. M. 1921. Cal. Pol. C. Sec. 4287. 18 C.J.8. Coroners § 25. 


16-3404. (4851) Statement before allowing accounts of coroner. Be- 
fore allowing the accounts of the coroner, the board of county commission- 
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ers must require him to file with the clerk of the board a statement in 
writing, verified by his affidavit, showing: : 


1. The amount of money or other property belonging to ae Resco of 
the deceased person, which has come into his possession since his last 
statement ; 

2. The disposition made of such property. 


History: En. Sec. 4493, Pol. C. 1895; 
re-en. Sec. 3069, Rev. C. 1907; re-en. Sec. 
4851, R. C. M. 1921. Cal. Pol. C. Sec. 4288. 


16-3405. (4852) Justice of peace to act as coroner in certain cases. 
If the office of coroner is vacant, or he is absent or unable to attend, the 
duties of his office may be discharged by any justice of the peace of the 
county, with the like authority and subject to the same obligations and 
penalties as the coroner. 


History: En. Sec. 4494, Pol. GC. 1895; Collateral References 
re-en. Sec. 3070, Rev. C. 1907; re-en. Sec. Coroners@~5, 
4852, R. C. M. 1921. Cal. Pol. C. Sec. 4289. 18 C.J.S. Coroners § 11. 


16-3406. (4853) Coroner to discharge duties of sheriff, when. In the 
cases specified in section 16-2720 of this code the coroner must discharge 
the duties of sheriff. 


History: En. Sec. 4495, Pol. C. 1895; Collateral References 
re-en. Sec. 3071, Rev. C. 1907; re-en. Sec. Sheriffs and Constables@=25. 
4853, R. C. M. 1921. Cal. Pol. C. Sec. 4290. 80 C.J.S. Sheriffs and Constables § 32. 
47 Am. Jur. 844, Sheriffs, Police, and 
Constables, § 33. 


16-3407. (4854) Must keep register. It is the duty of the coroner of 
each county to keep an official register, to be labeled ‘‘Coroner’s register,” 
in which he must enter the date of holding all inquests, the name of the 
deceased, when known, and when not, such description of the deceased as 
may be sufficient for identification; property found on the person of the 
deceased, if any; what disposition of the same was made by the coroner; 
the cause of death, when known, and any other information which may 
pertain to the identity of the deceased. 


History: En. Sec. 4496, Pol. C. 1895; Collateral References 
re-en. Sec. 3072, Rev. C. 1907; re-en. Sec. Coroners€=8. 
4854, R. C. M. 1921. 18 C.J.S. Coroners § 12. 


16-3408. (4855) Stenographers for coroners in counties having a popu- 
lation by the latest federal census of forty-five thousand (45,000) or more. 
In each county having a population by the latest federal census enumera- 
tion of forty-five thousand (45,000) or more, the coroner may, with the 
consent of the county commissioners, appoint a stenographer, who shall 
hold such position during the pleasure of the coroner making the appoint- 
ment, and who shall receive as salary a sum to be fixed by the board of 
county commissioners, to be paid monthly out of the contingent fund of 
the county upon the order of the board of county commissioners. 


eras te Sec. 1, Ch. 8, Ll. 1911; re- Collateral References 
en. Sec. 48 C. M. 1921; amd. Sec. 1 

Ch, 233, L. 1947; ama. See. i Chwclit, Auetean aud er §9 
T OBI. J.5. 3 
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16-3409. (4856) Inquest in case of prisoners in state prison. When a 
prisoner confined in the state prison shall die, the coroner of the county 
wherein the state prison is located may hold an inquest as provided in 
sections 94-201-1 to 94-201-12. 

History: En. Sec. 1, Ch. 122, L. 1909; to in this section, have been repealed. For 
re-en. Sec. 4856, R. C. M. 1921. present law, see secs. 95-801 to 95-813. 


Compiler’s Note Collateral References 


Sections 94-201-1 to 94-201-12, referred Coroners¢~10. 
16 C.J.S. Coroners § 14. 


16-3410. (4857) Payment of costs of inquest. Whenever such an 
inquest is held the county clerk of the county where such inquest is had 
shall make out a statement of all the costs incurred by the county in such 
inquest, properly certified by the coroner of said county, which statement 
shall be sent to the department of institutions for approval; and after 
such approval, the department must cause the amount of such costs to 
be paid out of the money appropriated for the support of the state prison 
to the county treasurer of the county where such inquest was had. 


History: En. Sec. 2, Ch. 122, L. 1909; Collateral References 
re-en. Sec. 4857, R. C. M. 1921; amd. Sec. Coroners¢=21. 


86, Ch. 199, L. 1965. 18 C.J.8. Coroners § 26. 


CHAPTER 35 
PUBLIC ADMINISTRATOR—REFERENCE TO LAW GOVERNING 


Section 16-3501. Powers and duties of public administrator. 


16-3501. (4858) Powers and duties of public administrator. The 
powers and duties of the public administrator are defined by sections 91-601 
to 91-628. 


History: New section recommended by 
code commissioner, 1921. 


CHAPTER 36 
CONSTABLE AND JUSTICES OF THE PEACE 


Section 16-3601. Constables to attend justices’ courts. 
16-3602. Repealed. 
16-3603. Governed by the law prescribing sheriffs’ duties. 
16-3604. Duties of justices of the peace. 
16-3605. Justices not to practice law. 
16-3606. Commissioners to furnish justices of peace forms for criminal cases— 
quarters and equipment. 


16-3601. (4859) Constables to attend justices’ courts. Constables must 
attend the courts of justices of the peace within their townships whenever 
so required, and within their counties execute, serve, and return all 
process and notices directed or delivered to them by a justice of the peace 
of such county, or by any competent authority. 


History: En. Sec. 4550, Pol. ©. 1895; Collateral References 
re-en. Sec. 3096, Rev. C. 1907; re-en. Sec. Sheriffs and Constables¢=87, 95. 
4859, R. ©. M. 1921. Cal. Pol. C. Sec. 4314. 80 C.J.S. Sheriffs and Constables § 44. 


697 


16-3602 COUNTIES 


47 Am. Jur. 839, Sheriffs, Police, and 102 ALR 174; 116 ALR 1064 and 71 ALR 
Constables, § 26 et seq. 2d 1140. 

Liability of sheriff or other officer exe- 

Liability of public officer or his bond ceuting process of execution or attachment 

for the defaults and misfeasances of his for failure to seize sufficient property. 93 
clerks, assistants, or deputies. 1 ALR 222; ALR 316. 


16-3602. (4860) Repealed—Chapter 68, Laws of 1967. 


Repeal lating to constables’ bonds, was repealed 
This section (Sec. 2, p. 90, L..1901), re- by Sec. 10, Ch. 68, Laws 1967. 


16-3603. (4861) Governed by the law prescribing sheriffs’ duties. All 
the provisions of sections 16-2701 to 16-2722 inclusive of this code, except 
the fourth and sixth subdivisions of section 16-2702, apply to constables 
and govern their powers, duties and liabilities. 


History: En. Sec. 4551, Pol. ©. 1895; Collateral References 
4861, R. C. M. 1921. Cal. Pol. C. Sec. 4315. 80 C.J.S. Sheriffs and Constables § 35. 


47 Am. Jur. 839, Sheriffs, Police, and 
Constables, § 26 et seq. 


16-3604. (4862) Duties of justices of the peace. Justices of the peace 
must perform such duties as are prescribed in sections 93-6601 to 93-7714 
of the code of civil procedure (Title 93), and such other duties as are 
prescribed by law. 

History: En. Sec. 4552, Pol. C. 1895; Collateral References 


re-en. Sec. 3099, Rev. C. 1907; re-en. Sec. Justices of the PeaceG19-21. 
4862, R. C. M. 1921. Cal. Pol. C. Sec. 4316. 51 C.J.S. Justices of the Peace §§ 12-14. 


16-3605. (4863) Justices not to practice law. No justice of the peace 
shall practice law, draw contracts, conveyances, or other legal instru- 
ments or documents, nor shall they take any claim or bill for collection, 
nor act as a collection agent in any sense whatever, nor shall they per- 
form any legal duties other than those prescribed by law as their official 
duties in the conduct of cases and proceedings in their courts. Any justice 
of the peace violating any of the provisions in this section shall be 
deemed guilty of a malfeasance in office, and shall forthwith be removed 
from his office of justice of the peace, and shall thereafter be disqualified 
from holding such office. 


Provided, however, that a justice of the peace who is an attorney and 
who is admitted to practice law before the supreme court of the state of 
Montana may engage in the general practice of law and practice law in 
all courts in the state of Montana except that such a justice of the peace, 
his law partner, associate, member, associate or employee of firm of 
which he is a member shall not represent a party involved in a case filed 
or tried in his court or in any justice court located in the same township 
as his court, or which is appealed from said courts. 

History: En. Sec. 3, p. 92, L. 1901; Cross-Reference 


re-en. Sec, 3114, Rev. C..1907; re-en. Sec. Justices of peace not to i i 
; practice law in 
4863, R. C. M. 1921; amd. Sec. 1, Ch. 228, justice's awa gtdtee 09 G00? 


Collateral References 


Justices of the PeaceG=21. 
51 C.J.8. Justices.of the Peace §§.14, 21. 
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16-3606. Commissioners to furnish justices of peace forms for criminal 
cases—quarters and equipment. The several boards of county commission- 
ers shall furnish at the expense of their respective counties to all quali- 
fied and acting justices of the peace all necessary justice dockets, all blanks 
or forms required by the justices of the peace in the handling of criminal 
cases. In townships having a population of 1500 or more, according to the 
last previous United States census, the board of county commissioners may 
at their discretion, furnish such office quarters, furniture, fixtures and 
other supplies as they may deem necessary, provided, however, that the 
office quarters so furnished shall be located in the county courthouse, if 
possible. 


History: En. Sec. 1, Ch. 75, L. 1937. 


CHAPTER 37 


DEPUTY COUNTY OFFICERS 


Section 16-3701. Number of deputies allowed. 
16-3702. Designation of chief deputy by county clerk. 
16-3703. Appointment of chief deputy assessor—other deputy assessors. 
16-3704. Extra deputies for county officers. 
16-3705. Qualifications of deputy sheriffs, marshals and policemen. 
16-3706. Maximum number of deputy treasurers, assessors, auditors and 
county attorneys. 
16-3707. Appointment of deputy county officers in seventh class counties. 
16-3708. Approval of compensation by county commissioners. 


16-3701. (4875) Number of deputies allowed. The whole number of 
deputies allowed the county clerk in counties of the first and second 
classes must not exceed six; in counties of the third class, three; in 
counties of the fourth and fifth classes, two; in counties of the sixth and 
seventh classes, one. The whole number of deputies allowed the clerk 
of the district court in counties of the first and second classes must not 
exceed one chief deputy and deputies to the number of six; in counties 
of the third and fourth classes having more than one district judge, 
four; in counties of the third and fourth classes having one district judge, 
two; in counties of the fifth, sixth, seventh and eighth classes, one. The 
whole number of deputies allowed the sheriff is one undersheriff, and in 
addition not to exceed the following number of deputies: In counties of 
the first, second and third classes, six; in counties of the fourth class, 
two; in counties of the fifth, sixth, seventh and eighth classes, one. The 
sheriff in counties of the first, second and third classes may appoint two 
deputies, and in the fourth, fifth, sixth, seventh and eighth classes, one 
deputy who shall act as jailer and receive the same salary as other deputy 
sheriffs. 

History: En. Sec. 1, Ch. 75, L. 1905; Construction 
re-en. Sec. 3119, Rev. C. 1907; amd. Sec. This section, prior to 1909 amendments, 


2, Ch. 93, L. 1909; amd. Sec. 1, Ch. 119, was held not to create a new class of 
L. 1909; re-en. Sec. 4875, R. C. M. 1921;  qeputies, or lodge in the sheriff exclusive- 


amd. Sec. 1, Ch. 69, L. 1953. ly the power of appointment without the 

consent or approval of the board of coun- 

Cross-Reference ty commissioners, but simply to amount to 

Salaries of deputies, sec. 25-603. an increase of the maximum number he 
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may appoint, subject to the approval of 
the board. Hogan v. Cascade County, 36 
M 183, 187, 92 P 529. 


Determination by County Commissioners 


The board of county commissioners has 
the power to determine, within the maxi- 
mum limits prescribed by law, the number 


16-3702. 


COUNTIES 


and compensation of deputies allowed by 
the sheriff. Jobb v. County of Meagher, 
20 M 424, 431, 432, 51 P 1034; Hogan v. 
Cascade County, 36 M 183, 185, 92 P 529. 


References 


Farrell v. Yellowstone County, 68 M 
313, 218 P 559. 


(4876) Designation of chief deputy by county clerk. The 


county clerk in counties of the first class may designate one of his deputy 


clerks as chief deputy clerk. 


History: En. Sec. 1, Ch. 53, L. 1909; 
re-en. Sec. 4876, R. C. M. 1921. 


16-3703. 
aSSESSOFs. 


Collateral References 


Counties@~82. 
20 C.J.S. Counties § 133. 


(4877) Appointment of chief deputy assessor—other deputy 
The assessor in counties of the first class may appoint one chief 


deputy assessor, in lieu of the regular deputy as now provided by law; and 
such assessor may also appoint such other deputy assessors for the months 
of March, April, May, June, July, and August as now provided by law. 


History: En. Sec. 2, Ch. 53, L. 1909; 
re-en. Sec. 4877, R. C. M. 1921. 


Cross-Reference 


Assistance in assessment of taxes, sec. 
84-443. 


16-3704. 


Collateral References 


TaxationC-315. 
84 C.J.S. Taxation § 373. 


(4878) Extra deputies for county officers. The board of coun- 


ty commissioners in each county is hereby authorized to allow the several 
county officers to appoint a greater number of deputies than the maximum 
number allowed by law when, in the judgment of the board of county com- 
missioners, such greater number of deputies is needed for the faithful and 
prompt discharge of the duties of any county office, and to fix the salary 
of such deputies appointed in excess of the maximum allowed by law; 
provided, such salary shall not exceed the maximum salary of deputies 


provided by law. 


History: En. Sec. 1, Ch. 178, L. 1907; 
Sec. 3123, Rev. C. 1907; re-en. Sec. 4878, 
R. C. M. 1921. 


Compensation 


Under this section the board of county 
commissioners has power to fix the sal- 
aries of extra deputies or assistant county 
officers at any rate it may deem proper, 
provided the rate so fixed does not ex- 
ceed the rate fixed for regular deputies. 
Farrell v. Yellowstone County, 68 M 313, 
314, 218 P 559. . 

If the services the county commission- 


ers seek to have done involve only an 
investigation of county offices for ab- 
stracting purposes, that can be done by a 
regularly appointed deputy county officer; 
there is no statutory authority for the 
commissioners to employ anyone to per- 
form such services on a commission basis. 
Kelly v. Silver Bow County, 125 M 272, 
233 P 2d 1035, 1036. 


References 


State ex rel. Rusch v. Board of County 
Commrs. of Yellowstone County, 121 M 
162, 191 P 2d 670, °673, 


16-3705. (4879) Qualifications of deputy sheriffs, marshals and police- 
men. (1) No sheriff of a county, mayor of a city, or other persons authorized 
by law to appoint special deputies, marshals, or policemen in this state to 
preserve the public peace and prevent or quell public disturbance, shall 
hereafter appoint as such special deputies, marshals, or policemen any per- 
son who shall not have resided continuously in this state for a period of one 
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year at least, and in the county where such appointment is made for the 
period of at least six (6) months prior to the date of said appointment ; 
provided, that the provisions of this section shall not apply in cases of 
such officers summoning a posse forthwith to quell public disturbance or 
domestic violence. 

(2) No sheriff of a first, second and third class county shall employ as 
a deputy any individual who does not possess all the following qualifica- 
tions: 

(a) graduate of an accredited high school or the equivalent thereof ; 

(b) good moral character ; 

(ce) never been convicted of a felony ;. 

(d) has not within five (5) years immediately preceding his date of 
employment been affiliated in any manner with a subversive organization; 

(e) been examined by a physician licensed to practice in the state of 
Montana within thirty (380) days immediately preceding his date of em- 
ployment and has been pronounced in good physical condition. 

Subsection (2) of this section shall not be applicable to any deputy 
sheriff of a first, second or third class county whose term of employment 
commenced prior to the effective date of this act. 

(3) Any person whose term of employment as a deputy sheriff of a 
first, second or third class county commences subsequent to the effective 
date of this act shall serve a one-year probationary period and that during 
this one-year period the employment of any such deputy may be terminated 
by the sheriff with or without cause and without recourse to the sheriff 
under the terms of this act. 

(4) It shall be the duty of the sheriff cf a first, second or third class 
county to cause all deputies whose term of employment commenced sub- 
sequent to the effective date of this act to attend that academy provided for 
by chapter 52, Title 75, R. C. M. 1947, except that the sheriff may accept 
reasonable delays in attendance at the academy as shown by the deputy’s 
declared intention of attending. Failure to satisfactorily complete the 
course offered by said academy shall be deemed cause to terminate a 
deputy’s employment. 

(5) Any deputy sheriff of a first, second or third class county now 
employed or that may hereafter be employed shall continue in service 
until relieved of his employment in the manner hereinafter provided and 
only for one or more of the following specified causes: 

(a) conviction of a felony subsequent to the commencement of such 
employment ; 

(b) willful disobedience of an order or orders given by the sheriff; 

(ce) drinking intoxicating liquor while in uniform or while on official 
duty or being intoxicated in a public place while in uniform or while on 
official duty ; 

(d) sleeping while on duty ; 

(e) incapacity materially affecting ability to perform official duties; 

(f) gross inefficiency in the performance of official duties ; 

(g) participation in any political campaign as a candidate or the 
solicitation of political support for any candidate for public office. 
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(6) -When a sheriff of a first, second or third class county terminates 
the employment of a deputy he shall at the time of termination cause to 
be served upon said deputy a statement in writing subscribed and sworn to 
by the sheriff setting forth the cause or causes for the discharge or ter- 
mination of the deputy’s employment. . 

(7) Any deputy sheriff of a first, second or third class county whose 
employment is terminated from and after the effective date of this act, may 
within thirty (30) days from the date of the termination of his employment 
make application to the district court of the county wherein the deputy 
was employed for a hearing before the court, with or without jury, on 
the charges resulting in the deputy’s termination of employment or dis- 
charge. In the event that a deputy prevails at the hearing he shall be 
‘entitled to be reinstated as a deputy sheriff at the same salary he received 
prior to his discharge or termination of employment and he shall also be 
entitled to any rights that might have accrued to his benefit prior to his 
discharge or termination of employment, including that salary which he 
would have received but for the termination. 


History: En. Sec. 4598, Pol. ©. 1895; 
re-en. Sec. 3124, Rev. C. 1907; re-en. Sec. 
4879, R. C. M. 1921; amd. Sec. 1, Ch. 257, 
L. 1967. 


Compiler’s Note 


The effective date of this act was March 
2, 10. 


a regular policeman and was not pro- 
hibited from appointing a policeman who 
had not been a resident of the city for six 
months. McBroom v. City of Polson, 137 
M 33, 349 P 2d 1023. 


Collateral References 
Municipal Corporations@-183 (1%), 


184 (2); Sheriffs and Constables¢=22. 
62 C.J.S. Municipal Corporations §§ 566, 
571; 80 C.J.S. Sheriffs and Constables § 29. 


City Policemen 
A city was not bound by any of the 
provisions hereof in the appointment of 


16-3706. (4880) Maximum number of deputy treasurers, assessors, 
auditors and county attorneys. The whole number of deputies allowed the 
county treasurer must not exceed in counties of the first class, two; in 
counties of all other classes, one; provided, that the board of county com- 
missioners may allow such additional deputies as may be necessary during 
the months of November and December of each year. In counties of the 
first, second and third classes, assessors may be allowed one deputy, and 
during the months of March, April, May, June, July and August, not to 
exceed two additional deputies; in counties of all other classes assessors 
may be allowed one deputy during the months of March, April, May, June 
and July, provided that, under section one (1) hereof, the commissioners 
may allow the assessor in any class county a deputy for the month of 
January, if found to be necessary for the assessment of motor vehicles. 
The whole number of deputies allowed to county auditors in counties of 
the first, second and third classes must not exceed one. The whole number 
of deputies allowed the county attorney in counties of the first and second 
classes must not exceed one chief deputy, and one deputy; and in all 
other counties such deputies as may be allowed by the board of county 
commissioners, not to exceed one chief deputy and one deputy. 


History: En. Sec. 2, Ch. 75, L. 1905; 
re-en. Sec. 3128, Rev. C. 1907; re-en. Sec. 
4880, R. C. M. 1921; amd. Sec. 1, Ch. 97, 
L. 1939; amd. Sec. 2, Ch. 87, L. 1943. 


References 


Jobb v. County of Meagher, 20 M 424, 
435, 51 P 1034; Hogan v. Cascade County, 
36 M 183, 187, 92 P 529; State v. Crouch, 
70 M 551, 553, 554, 227 P 818. 
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16-3707. Appointment of deputy county officers in seventh class coun- 
ties. That from and after sixty (60) days after the passage and approval 
of this act, there shall not be appointed in any county of the seventh class 
having less than 2,000 population, any deputy county officer or deputy 
designated by any county officer of such county, unless the appointment 
of such deputy, designating the term of service and compensation thereof, 
shall be first authorized by the board of county commissioners of such 
county. 

History: En. Sec. 1, Ch. 168, I. 1941. 


16-3708. Approval of compensation by county commissioners. The 
board of county commissioners shall not approve any compensation in 
payment for services of any person appointed by or acting under any 
elected or appointed officer of said county, after the termination of the 
month succeeding the end of sixty (60) days after the passage and ap- 
proval of this act, whose appointment as herein provided shall not have 
been authorized and approved by the board of county commissioners of 
such county. 

History: En. Sec. 2, Ch. 168, L. 1941. 


CHAPTER 38 


COUNTY CHARGES 


Section 16-3801. County charges to be audited. 
16-3802. Enumeration of county charges. 
16-3803. Costs on removal of criminal actions. 
16-3804. Proceedings in collection of such costs. 


16-3801. (4951) County charges to be audited. Accounts for county 
eharges of every description must be presented to the board of county com- 
missioners to be audited as prescribed in sections 16-1013 and 16-1014 and 
in section 16-1802. 


History: En. Sec. 4680, Pol. C. 1895; Collateral References 
re-en. Sec. 3198, Rev. C. 1907; re-en. Sec. Counties©—94 (4). 
4951, R. C. M. 1921; amd. Sec. 1, Ch. 19, 20 C.J.S. Counties §§ 150, 152. 


L. 1935. Cal. Pol. C. Sec. 4343. 


16-3802. (4952) Enumeration of county charges. The following are 
county charges: } 

1. Charges incurred against the county by virtue of any provision of 
this title. 

9. One-half of the salary of the county attorney, and all expenses 
necessarily incurred by him in criminal cases arising within the county. 

8. The salary and actual expenses for traveling when on official duty, 
and for the board of prisoners allowed by law to sheriffs, and the com- 
pensation allowed by law to constables for executing process on persons 
charged with criminal offenses. 

4, The sums required by law to be paid to grand and trial jurors and 
witnesses in criminal cases. 

5. The accounts of the coroner of the county for such services as are 
provided by law. | 

6. All charges and accounts for services rendered by any justice of the 
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peace for services in the examination or trial of persons charged with 


erime as provided for by law. 


7. The necessary expenses incurred in the support of county hospitals 
and poor farms, and the indigent sick and the otherwise dependent poor 
whose support is chargeable to the county. 

8. The contingent expenses necessarily incurred for the use and benefit 


of the county. 


9. Every other sum directed by law to be raised for any county 
purpose under the direction of the board of county commissioners, or 


declared to be a county charge. 


History: En. Sec. 4681, Pol. C. 1895; 
re-en. Sec. 3199, Rev. C. 1907; re-en. Sec. 
4952, R. C. M. 1921. Cal. Pol. C. Sec. 4344. 


Construction 


This section restricts the liability of the 
county to such expenses as may be incur- 
red under statutory authority directly 
conferred or necessarily implied from the 
powers granted to the county. Sears v. 
Gallatin County, 20 M 462, 465, 52 P 204. 


Contingent Expenses 


A county attorney of a county of the 
third class had power to bind the county 
for services of a stenographer employed 
by the day if such services were neces- 
sary to the proper discharge of the duties 
of his office; and in the absence of a 
showing that they were unnecessary, the 
district court properly directed the board 
of county commissioners to pay the claim, 
under this section, providing that contin- 
gent expenses necessarily incurred for the 
use and benefit of the county are county 
charges. In re Claims of Hyde, 73 M 363, 
366, 236 P 248. 


Criminal Cases 


Under subdivision 2 of this section, all 
expenses necessarily incurred by a county 
attorney in prosecutions for public offenses 
arising in the county are a county charge. 
Independent Publishing Co. v. Lewis and 
Clark County, 30 M 83, 85, 75 P 860. 


16-3803. 


Where a sheriff predicated his demand 
for reimbursement for expenses incurred 
by him for services performed beyond the 
state line upon his legal rights incident 
to his position as sheriff, and not upon a 
contract of employment by the county 
attorney at which direction he acted, and 
he did not show that he first obtained the 
consent of the board of county commis- 
sioners to absent himself from the state 
(16-2417), he was not entitled to recover 
on the theory that the claim was allow- 
able under authority of subdivision 2 of 
this section, making the county charge- 
able with expenses necessarily incurred by 
the county attorney in criminal cases 
arising within the county. Brannin v. 
Sweet Grass County, 88 M 412, 419, 293 
P 970. 


Expenses Not Imposed by Law 


Expenses, not imposed by law, are not 
a charge against a county. Wade v. Lewis 
and Clarke County, 24 M 335, 340, 61 P 
Sia. 

That which the law does not impose 
aS an expense upon a county is not prop- 
erly chargeable to it. In re Claims of 
Hyde, 73 M 363, 366, 236 P 248. 


Collateral References 


Counties€—94 (2). 
20 C.J.S. Counties § 151. 


(4953) Costs on removal of criminal actions. When a criminal 


action is removed before trial, the costs accruing upon such removal and 
trial must be a charge against the county in which the indictment was 


found or information filed. 


History: En. Sec. 4682, Pol. C. 1895; 
re-en. Sec. 3200, Rev. C. 1907; re-en. Sec. 
4953, R. C. M. 1921. Cal. Pol. C. Sec. 4345. 


Special Counsel 


Where a criminal action is removed 
from one county to another for trial, it is 
the duty of the county to which it is 
transferred to furnish a prosecuting offi- 


cer, and if for any reason its county at- . 


torney is unable to act as such officer, 
and the court appoints special counsel to 
represent the state, the cost incident to 


his employment is not a proper charge 
against the county from which the change 
of venue was had. State ex rel. Cascade 
County v. Lewis and Clark County, 34 M 
351, 355, 86 P 419. 


References 


Rosebud County v. Flinn, 109 M 537, 
540, 98 P 2d 330. 


Collateral References 


Costs€306. 
20 C.J.S. Costs § 441. 
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16-3804. (4954) Proceedings in collection of such costs. The district 
eourt of the county to which such action is removed must certify the 
amount of costs allowed and certified by the court to the board of county 
commissioners of their county, and such board of county commissioners 
shall audit the same and draw their warrants therefor upon the treasurer 
of the county from which such action was removed, and such board of 
county commissioners shall forward to said treasurer and board of county 
commissioners of the county from which said action was transferred, as 
aforesaid, a certified copy of the total amount allowed by the court, giving 
each item as certified to them by the clerk of the district court and the 
court; and the board of county commissioners receiving such certified copy 
of said costs allowed shall enter the same in their books as a charge 
against the treasurer of their county, and the county treasurer of the 
county from which such action was removed must immediately upon 
presentation pay said warrant out of the general fund of said county; or 
if, at the time of presentation, there is not sufficient moneys in the said 
general fund to pay the same, he must endorse upon said warrant, “Not 
paid for want of funds,” and said warrant must be registered, and shall 
draw interest at the same rate and be paid in the same manner as 
though it had been drawn by the board of county commissioners of the 
county where the indictment was found or information filed. 

History: En. Sec. 4683, Pol. C. 1895; ing to which it was a party. State ex rel. 


re-en. Sec. 3201, Rev. C. 1907; re-en. Sec. Cascade County v. Lewis and Clark Coun- 
4954, R. C. M. 1921. Cal. Pol. C. Sec. 4346. ty, 34 M 351, 356, 86 P 419. 


Certification of Costs References 


The mere certification of the costs re- Rosebud County v. Flinn, 109 M 537, 
sulting from the removal of a cause for 543, 98 P 2d 330. 
trial from one county to another, required 
under this section, may not be said to Collateral References 
have the force and effect of a judgment Costs@324. 
against the county from which the cause 20 C.J.S. Costs §§ 466, 480. 
was removed, where no action was pend- 


CHAPTER 39 
COUNTY MANAGER FORM OF GOVERNMENT 


Section 16-3901. County manager plan of government may be adopted. 
16-3902. Method of adoption. a 
16-3903. Powers vested in board of county commissioners. 
16-3904. Powers and duties of the county board. 
16-3905. County board not to interfere in appointments or removals. 
16-3906. Appointment of manager. 
16-3907. Appointment of subordinates. 
16-3908. Civil service provisions not affected by. 
16-3909. Removal of officers or employees. 
16-3910. Right to attend county board meetings. 
16-3911. Powers and duties of the county manager. 
16-3912. Administrative activities. 
16-3913. Compensation established by county board. 
16-3914, Advisory boards. 
16-3915. Preparation and submission of the budget. 
16-3916. Department of finance. 
16-3917. Department of public works. 
16-3918. Department of public welfare. are 
16-3919. Officers to be appointed by manager—submission of budget. 
16-3920. Bonds of manager and director of finance. 


705 


16-3901 _- COUNTIES 


16-3921. Contract interest prohibited. 
16-3922. Reverting to former form of government authorized. 
16-3923. The recall of county commissioners. 


16-3901. (4954.1) County manager plan of government may be adopted. 
Any county in the state is hereby authorized to adopt a county manager 
form of government as herein defined, and in accordance with the procedure 
herein specified. 


History: En. Sec. 1, Ch. 109, L. 1931. Commission and other modern forms of 
municipal government as affecting liability 
Collateral References of municipality for torts. 30 ALR 473. 
Counties¢=20. Constitutionality of city manager or 
20 C.J.S. Counties § 43. commission form of municipal government, 
37 Am. Jur. 685, Municipal Corporations, 67 ALR 737. 
§ 72 et seq. 


16-3902. (4954.2) Method of adoption. (a) Upon a petition filed with 
the board of county commissioners signed by not less than 20 per cent of 
the whole number of voters who voted at the last general election asking 
that a referendum be held on the question of adopting the county manager 
form of government, it shall be the duty of the board of county commis- 
sioners to submit the question at the next regular election or call a special 
election for the purpose. If a special election is called it shall be held not 
more than ninety days nor less than sixty days from the filing of the peti- 
tion, but not within thirty days of any general election. The question sub- 
mitted shall be worded: “Shall the county manager form of government be 
adopledsin. 2.55. 50 pe aee. ee ee Et ee county ?” 

(b) It shall be the duty of the board of county commissioners to publish 
a notice of the referendum in a daily paper twice a week for a pericd of 
three consecutive weeks, or in case there is no daily paper of wide cir- 
culation in the county, then in a weekly paper for four consecutive weeks. 

(c) Ifa majority of the votes cast on the question at the election shall 
be in favor of the county manager form of government it shall go into 
effect at a date designated in the petition or resolution. Provided: That 
no elected official then in office, whose position will no longer be filled 
by popular election, shall be retired prior to the expiration of his term of 
office, but that from and after the establishment of such form of govern- 
ment, his duties shall be such duties as are assigned to him by the county 
manager. 


History: En. Sec. 2, Ch. 109, L. 1931; 
amd. Sec. 1, Ch. 56, L. 1933. 


16-3903. (4954.3) Powers vested in board of county commissioners. 
The powers of a county as a body politic and corporate shall be vested in 
a board of county commissioners and exercised in the manner provided in 
this act. | 

History: En. Sec. 3, Ch. 109, L. 1931. 


16-3904. (4954.4) Powers and duties of the county board. (a) The 
board of county commissioners (hereinafter called the county board) shall 
be the policy-determining body of the county, and except as otherwise 
provided by law, shall be vested with all the powers of the county, in- 
cluding power to levy taxes and to appropriate funds. 
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(b) The county board is vested with full power to inquire into the 
official conduct of any officer or office under its control and to investigate 
the accounts, disbursements, bills and receipts of any county, district or 
township officer, and for these purposes may subpoena witnesses, administer 
oaths and require the production of books, papers and other evidence; and 
In case any witness fails or refuses to obey any such lawful order of the 
county board, he shall be deemed guilty of a misdemeanor. 

(c) The county board shall have power to preserve order in its sessions 
and for this purpose may enforce obedience by fines not exceeding five 
dollars, or by imprisonment in the county jail for a period not exceeding 
twenty-four hours. 

(d) The county board shall have power to put all officers of the 
county on a salary basis, and to require all fees to be accounted for and 
paid into the county treasury. 

(e) Whenever in any county adopting this act it is not clear what 
officer provided for thereby or under the authority thereof should exercise 
any power or perform any duty conferred upon or required of the county, 
or any officer thereof, by general law, then any such power shall be exer- 
cised or duty performed by that officer of the county designated by ordi- 
nance or resolution of the county board. 

History: En. Sec. 4, Ch. 109, L. 1931. 


16-3905. (4954.5) County board not to interfere in appointments or re- 
movails. Neither the county board nor any of its committees or members 
shall direct or request the appointment of any person to, or his removal 
from, office by the county manager or any of his subordinates, or in any 
manner take part in the appointment or removal of officers or employees 
in the administrative service of the county. Except for the purpose of in- 
quiry or in emergencies, the county board and its members shall deal with 
that portion of the administrative service over which the manager is re- 
sponsible solely through the manager, and neither the county board nor 
any member thereof shall give orders to any subordinate of the county 
either publicly or privately. Any violation of the provisions of this section 
by a member of the county board shall be a misdemeanor, conviction of 
which shall immediately result in the forfeiture of his office by the member 
so convicted. 

History: En. Sec. 5, Ch. 109, L. 1931. 


16-3906. (4954.6) Appointment of manager. (a) The county board shall 
appoint a county manager and fix his compensation. He shall be the 
administrative head of the county government, and shall devote his full 
time to this work. He shall be appointed with regard to merit only, and he 
need not be a resident of the county at the time of his appointment. No 
member of the county board shall, during the time for which elected, be 
chosen manager, nor shall the mangerial powers be given to a person who 
at the same time is filling an elective office. 

(b) The manager shall not be appointed for a definite tenure, but 
shall be removable at the pleasure of the county board. In case the county 
board determines to remove the manager, he shall be given, if he so de- 
mands, a written statement of the reasons alleged for the proposed removal 
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and the right to a hearing thereon at. a public meeting of the county 
board prior to the date on which his final removal shall take effect, but 
pending and during such hearing the county board may suspend him from 
office, provided that the period of suspension shall be limited to thirty days. 
The action of the board in suspending or removing the manager shall not be 
subject to review. In case of the absence or disability of the manager 
the county board may designate some responsible person to perform the 
duties of the office. 7 
History: En. Sec. 6, Ch. 109, L. 1931. 


16-3907. (4954.7) Appointment of subordinates. The manager shall be 
responsible to the county board for the proper administration of all the 
affairs of the county which the board has authority to control. To that end 
he shall appoint all officers and employees in the administrative service of 
the county, except as otherwise provided in this act, and except as he may 
authorize the head of a department or office responsible to him to appoint 
subordinates in such department or office. All appointments shall be on 
the basis of the ability, training and experience of the appointees which 
fit them for the work which they are to perform. All such appointments 
shall be without definite term unless for temporary service not to exceed 
sixty days. 

History: En. Sec. 7, Ch. 109, L. 1931. 


16-3908. (4954.8) Civil service provisions not affected by. Nothing in 
this act shall be construed to repeal or counteract existing civil service 
provisions of the state law. 

History: En. Sec. 8, Ch. 109, L. 1931. 


16-3909. (4954.9) Removal of officers or employees. Any officer or em- 
ployee of the county appointed by the manager, or upon his authorization, 
may be laid off, suspended or removed from office or employment either by 
the manager, or the officer by whom appointed. Any director of a depart- 
ment or other officer who has been suspended or removed by the manager, 
within five days thereafter shall be given a written statement setting forth 
the reasons for dismissal, if he so requests. A copy of the written state- 
ment giving reasons for dismissal, a copy of the written reply thereto by 
the officer involved, and a copy of the decision of the manager shall be 
filed as a public record in the office of the clerk to the county board. 

History: En. Sec. 9, Ch. 109, L. 1931. 


16-3910. (4954.10) Right to attend county board meetings. The man- 
ager, the directors of all departments, and all other officers of the county 
shall be entitled to be present at all sessions of the county board. The 
manager shall have the right to present his views on all matters coming 
before the county board and the directors and other officers shall be entitled 
to present their views relating to their respective departments or offices. 
This right shall apply to all officers of the county whether elective or 
appointive. 

History: En. Sec. 10, Ch. 109, L. 1931. 
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16-3911. (4954.11) Powers and duties of the county manager. (a) As 
the administrative head of the county government for the county board, 
the manager shall supervise the collection of all revenues, guard adequately 
all expenditures, secure proper accounting for all funds, look after the 
physical property of the county, exercise general supervision over all county 
institutions and agencies, and, with the approval of the county board, 
co-ordinate the various activities of the county and unify the management 
of its affairs. 

(b) He shall execute and enforce all resolutions and orders of the 
county board, and see that all laws of the state required to be enforced 
through the county board or other county officers subject to its control 
are faithfully executed. 

(c) He shall attend all meetings of the county board and recommend 
such actions as he may deem expedient. 

(d) He shall appoint all officers and employees in the administrative 
service of the county, except as otherwise provided in this act and except 
as he may delegate that power. | 

(e) He shall fix, with the approval of the county board, the compensa- 
tion of all officers and employees whom he or a subordinate appoints. 

(f) He may remove such officers, agents, and employees as he may 
appoint, and he shall report every appointment or removal to the next 
meeting of the county board. 

(g) He shall prepare and submit the annual budget, and execute the 
budget. in accordance with the resolutions and appropriations made by 
the county board. 

(h) He shall make regular monthly reports to the county board in 
regard to matters of administration, and keep the board fully advised 
as to the financial condition of the county. 

(i) He shall examine regularly the books and papers of every officer 
and department of the county and report to the county board the condi- 
tion in which he finds them. He may order an audit of any office at any 
time. 

(j) He shall perform such other duties as may be required of him by 
the county board. 

History: En. Sec. 11, Ch. 109, L. 1931. 


16-3912. (4954.12) Administrative activities. (a) The county manager 
shall be responsible to the county board for the administration of the 
following activities, unless otherwise authorized by the county board or 
directed by laws: 

1. ‘Fhe assessment of property for taxation and the preparation of the 
tax roll; 

2. The collection of taxes, license fees, and other revenues of the 
county and its subdivisions; | 

8. The custody and accounting of all public funds belonging to or 
handled by the county ; 

4. The purchase of all supplies for the county except those specifically 
excepted in this act; | 

5. The care of all county buildings; 
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6. The care and custody of all the personal property of the county; 

7. The recording of deeds, mortgages and other instruments, and the 
entry and preservation of such other public records as the law requires; 

8. The construction and maintenance of county highways and bridges; 

9. The employment of prisoners; 

10. The care of the poor; the operation of county charitable and cor- 
rectional institutions, and the other welfare activities ; 

11. Public health work and the operation of the county hospitals; 

12. Any or all matters of property and business in connection with 
the administration of schools and other governmental units within the 
county which shall be delegated to him by these units with the approval 
of the county board; 

18. Such other activities of the county as are not specifically assigned 
to some other officers or agency by this act or by laws of the state subse- 
quently enacted. 

(b) These activities shall be distributed among the departments here- 
inafter described. There shall be a department of finance; a department 
of public works; a department of public welfare; and the county board 
may, upon recommendation of the county manager, establish additional 
departments. Any activity which is unassigned by this act shall be assigned 
by the county board to an appropriate department, and any activity so 
assigned may, upon the recommendation of the county manager, be trans- 
ferred by the board to another department. 

(c) The manager shall appoint’ a director for each department pro- 
vided for or authorized by this section, and he may, with the consent of 
the county board, act as the director of one or more departments himself, 
or appoint one director for two or more departments. The subordinate 
officers and employees of each department shall be appointed or employed 
by the manager, unless he chooses to delegate this power in particular in- 
stances to subordinate officer. 


History: En. Sec. 12, Ch. 109, L. 1931; 
amd. Sec. 2, Ch. 56, L. 1933. 


16-3913. (4954.13) Compensation established by county board. The 
county board shall establish a schedule of compensation for officers and 
employees which shall provide uniform compensation for like service, and 
such compensation shall be commensurate with and comparable to the 
compensation for a like service in commercial business. Such schedule of 
compensation may establish a minimum and maximum for any class, and an 
increase in compensation, with the limits provided for by any class, may be 
granted at any time by the county manager or other appointing authority 
upon the basis of efficiency and seniority records. None of the provisions of 
the laws of this state with regard to the appointment or compensation of 
deputy county officers shall apply hereto. 


History: En. Sec. 13, Ch. 109, L. 1931; 
amd. Sec. 3, Ch. 56, L. 1933. 


16-3914. (4954.14) Advisory boards. The manager may appoint a 
board of citizens qualified to act in an advisory capacity to the head of any 
specified department or office. The members of all such boards shall serve 
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without compensation and it shall be their duty to consult and advise with 
the officer in charge of the office or department for which they are appointed 
but not to direct the conduct of such department or office. 

History: En. Sec. 14, Ch. 109, L. 1931. 


16-3915. (4954.15) Preparation and submission of the budget. On or 
before the 20th day of July of each year the manager shall prepare and 
submit to the county board a budget presenting a financial plan for con- 
ducting the affairs of the county for the ensuing year. The budget shall be 
set up in the manner prescribed by general statute and shall be published 
prior to the date of adoption by the county board. 

History: En. Sec. 15, Ch. 109, L. 1931. 


16-3916. (4954.16) Department of finance. (a) The director of fi- 
nance shall have charge of the administration of the financial affairs of the 
county, including the budget; the assessment of property for taxation; the 
collection of taxes, license fees, and other revenues; the custody of all public 
funds belonging to or handled by the county; control over the expenditures 
of the county and its subdivisions; the disbursement of county funds; the 
purchase, storage and distribution of all supplies, materials, equipment, 
and contractual services needed by any department, office, or other using 
agency of the county; the keeping and supervision of all accounts; and 
such other duties as the county board may by ordinance or resolution re- 
quire. 

(b) No money shall be drawn from the treasury of the county, nor 
Shall any obligation for the expenditure of money be incurred, except in 
pursuance of the annual appropriation ordinance or resolution, or legally 
enacted supplement thereto. Accounts shall be kept for each item of appro- 
priation made by the county board. Each such account shall show in detail 
the appropriations made thereto, the amount drawn thereon, the unpaid 
obligations charged against it, and the unencumbered balance in the appro- 
priation account, properly chargeable, sufficient to meet the obligation en- 
tailed by contract, agreement, or order. 

(ce) The director of finance shall either act as county assessor or shall 
appoint and have supervision over this official. The assessor and his depu- 
ties shall have the powers, qualify in the manner, and perform the duties 
prescribed by general law. 

(d) The director of finance shall either act as tax collector and county 
treasurer or shall appoint and have supervision over these officials; pro- 
vided, that in lieu of the election or appointment of a treasurer the county 
board may select and designate annually, by ordinance or recorded resolu- 
tion, some bank or banks or trust company as an official treasury for the 
funds of the county. All moneys received by any officer or employee of the 
county for or in connection with the business of the county shall be paid 
promptly into the hands of the county treasurer or the bank or trust 
company acting as county treasury. Any bank serving as a depository for 
county funds shall be subject to such requirements as to security therefor 
and interest thereon as prescribed by general statute. All interest on money 
so deposited shall accrue to the benefit of the county. 
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(e) The director of finance shall be charged with the keeping of all 
general books of financial and budgetary control for all departments and 
offices of the county. Report shall be made to him daily, or as often as he 
may require, showing the receipt of all moneys and disposition thereof. He 
shall submit to the county board through the manager each month a sum- 
mary statement of revenues and expenses for the preceding month, detailed 
as to appropriations and funds in such manner as to show the exact finan- 
cial condition of the county and of each department and division thereof. 
He shall submit once a year, or more often if the county board requires it, 
a complete financial statement showing the assets and liabilities of the 
county and of each of its subdivisions. 

(f{) The state examiner shall have the power and it shall be his duty 
to make at least one (1) examination each year of the books and accounts 
of any county which may have adopted and which is operating under the 
county-manager form of government, and to prescribe the necessary rec- 
ords and systems of accounting as provided in sections 82-1002 to 82-1010, 
inclusive, and the actions of the county commissioners and all other officers 
thereof shall be subject to the provisions of said sections, and such county 
shall pay the fee provided for in section 5-904. 

(g) The director of finance shall either act as purchasing agent or 
shall appoint and have supervision over this official. The purchasing agent 
shall make all purchases for the county in the manner, and with such ex- 
ceptions, as may be provided by resolution of the county board. He shall 
have authority to make transfers of supplies, materials and equipment be- 
tween departments and offices, to sell any surplus supplies, materials, or 
equipment, and to make such other sales as may be authorized by the 
county board. He shall also have power, with the approval of the county 
board, to establish suitable specifications or standards for all supplies, 
materials and equipment to be purchased for the county, and to inspect 
all deliveries to determine their compliance with such specifications and 
standards. He shall have charge of such storerooms and warehouses of the 
county as the county board may provide. 

Before making any purchase or sale, the purchasing agent shall invite 
competitive bidding under such rules and regulations as the county board 
may by ordinance or resolution establish. The purchasing agent shall not 
furnish any supplies, materials, equipment or contractual services to any 
department or office except upon receipt of properly approved requisition 
and unless there be an unencumbered appropriation balance sufficient to 
pay for the same. 


History: En. Sec. 16, Ch. 109, L. 1931; 
amd. Sec. 1, Ch. 72, L. 1943. 


16-3917. (4954.17) Department of public works. The director of public 
works shall have charge of the construction and maintenance of county 
roads and bridges, county drains and all other public works; the con- 
struction and care of public buildings; storerooms and warehouses and 
such equipment and supplies as the county board may authorize; and shall 
perform such other duties as the county board may prescribe. 


‘History: En. Sec. 17, Ch. 109, L. 1931; 
amd. Sec. 4, Ch. 56, L. 1933. 
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16-3918. (4954.18) Department of public welfare. The director of 
public welfare shall have charge of poor relief, hospitals, charitable and cor- 
rectional institutions, parks and playgrounds, and public health; and shall 
perform such other duties as the county board may prescribe. 

History: En. Sec. 18, Ch. 109, L. 1931. 


16-3919. (4954.19) Officers to be appointed by manager—submission 
of budget. All county officers, deputies and other employees, excepting the 
county attorney and the county commissioners, who are to be regularly 
elected, and the county manager, who is to be appointed by the county com- 
missioners, shall come under the general provisions of this act and be ap- 
pointed by the county manager as in this act provided; that such officers 
shall prepare, and submit an annual budget for their respective offices in the 
manner now required by law to the county manager, which shall be in- 
cluded in the budget required under section 16-3915, and that all claims 
for salaries and other expenses of these offices shall be audited and allowed 
or rejected in the same manner as other claims. 


History: En. Sec. 19, Ch. 109, L. 1931; 
amd. Sec. 5, Ch. 56, L. 1933. 


16-8920. (4954.20) Bonds of manager and director of finance. The 
county manager shall give bond to the amount of not less than fifteen 
thousand dollars; the director of finance shall give bond to the amount of 
twenty-five thousand dollars; in case the county manager serves also as 
director of finance, he shall give bond to the full amounts indicated above. 
The county board shall have the power to fix bonds in excess of these 
amounts and to require bonds of other county officers in their discretion, 
conditioned on the faithful discharge of their duties and the proper account- 
ing for all funds coming into their possession. 


History: En. Sec. 20, Ch. 109, L. 1931; 
amd. Sec. 6, Ch. 56, L. 1933. 


16-3921. (4954.21) Contract interest prohibited. No member of the 
county board or other officer or employee of the county or person receiving 
a salary or compensation from funds appropriated by the county, shall be 
interested directly or indirectly in any contract to which the county is a 
party, either as principal, surety, or otherwise; nor shall any such officer or 
employee or his partner, agent, servant or employee or the firm of which 
he is a member purchase from or sell to the county, any real or personal 
property, nor shall he be interested, directly or indirectly, in any work or 
service to be performed for the county or in its behalf. Any contract made 
in violation of any of these provisions shall be void. 

History: En. Sec. 21, Ch. 109, L. 1931. 


16-3922. (4954.22) Reverting to former form of government author- 
ized. Provided that any county operating under the managerial form of 
government herein created may revert to the former form of government by 
petition and the same procedure as outlined in section 16-3902. 

History: En. Sec. 22, Ch. 109, L. 1931. 


16-3923. (4954.23) The recall of county commissioners. (1) One or 
more county commissioners may be removed by the electors qualified to 
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vote for a successor of such incumbent. A petition of fifty-one per cent of all 
qualified electors registered for the last general election, demanding the 
election of a successor to the person sought to be removed, shall be filed 
with the director of finance of the county, which petition shall contain a 
general statement of the grounds for which the removal is sought. The 
signatures to the petition need not be appended to one paper, but each 
signer shall add to his signature, his place of residence; one of the signers 
shall make oath before an officer, competent to administer oaths, that the 
statements therein are true, as he believes and that each signature on the 
paper appended is the genuine signature of the person it purports to be. 

(2) On the filing of a sufficient petition, the director of finance shall 
order and fix a date for holding said election, not less than seventy days nor 
more than eighty days from the date of filing of such petition. The director 
of finance shall cause to be made publication of notice and all arrangements 
for holding of such election and the same shall be conducted and returned 
and the results thereof declared, in all respects and in the same manner as 
any other election. Nominations hereunder shall be made by filing with the 
director of finance, at least thirty days prior to such special election, a 
statement of candidacy, accompanied by a petition signed by electors en- 
titled to vote at such special election, equal in number to at least ten per 
cent of the entire number of persons registered to vote at the last preceding 
general election. 

(3) The ballot for such special election shall be in substantially the 
following form: 


“OFFICIAL BALLOT 


Special election for the balance of the unexpired term of 
ple BR. Hin gad Pe SN seed LOD anacat ain bee lea 
(Vote for one only) 

(Name of candidate) 

(Name of present incumbent) 

(Official ballot attest) 

DICUACOlGs he ab. ce el Pe Shae aie oe 
Director of finance.” 


The successor of any officer so removed shall hold office during the un- 
expired term of his predecessor. 

(4) Any person sought to be removed may be a candidate to succeed 
himself and unless he requests otherwise in writing, the director of finance 
shall place his name on the official ballot without nomination. In case of 
any such removal election, the candidate or candidates receiving the highest 
number of votes shall be declared elected. If the incumbent is not re- 
elected, he thereupon shall be deemed removed from the office, upon the 
qualification of his successor. If the incumbent receives the highest num- 
ber of votes, or in case of a removal election for more than one commis- 
sioner, he or they receiving a sufficient number of votes so that his or 
their vote is the highest number for said office or offices of commissioner, 
he or they shall continue in office. The said method of removal shall be 
cumulative and additional to the methods herein provided by law. 

History: En. Sec. 7, Ch. 56, L. 1933. 
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-- CHAPTER 40 
ABANDONMENT OF COUNTIES 


Section 16-4001. Abandonment of counties—how. 

16-4002. Petition for abandonment of counties—procedure thereon. 

16-4003. County commissioners to order election—notice—publication. 

16-4004. Commissioners to determine sufficiency of petition—form of resolu- 
tion. 

16-4005. Governor to call special election—proclamation. 

16-4006. County commissioners to proclaim election—question submitted. 

16-4007. Question to be submitted. 

16-4008. Commissioners to canvass returns—governor to proclaim result. 

16-4009. Result of election determines abandonment. 

16-4010. Townships—how disposed of, term of justices and constables. 

16-4011. Property of abandoned county—disposal. 

16-4012. Vesting of property and rights. 

16-4013. Removal of records. 

16-4014. Contracts of abondoned county—printing contracts. 

16-4015. Claims and demands against abandoned county. 

16-4016. Funds, how transferred and used—bonds—tax levy. 

16-4017. Disposition of moneys of abandoned district. 

16-4018. Tax liability—property in abandoned county—special warrant dis- 
tricts. 

16-4019. Assessment of property. 

16-4020. Disposal of property—leasing—sale. 

16-4021. Intention of act as to indebtedness of abandoned county. 

16-4022. Effect on school districts. 

16-4023. County high schools, effect of abandonment of county on. 


16-4001. Abandonment of counties—how. The organization and corpo- 
rate existence of any county organized under the laws of this state may be 
abandoned and abolished and the territory within its boundaries attached 
to and made a part of some adjoining county in the manner provided by 
this act. 

History: En. Sec. 1, Ch. 105, L. 1937. Collateral References 


Counties¢11. 
20 C.J.S. Counties § 23. 


16-4002. Petition for abandonment of counties—procedure thereon. 
(1) <A petition may be filed with the county clerk of a county, asking that 
the question of abandoning and abolishing the organization and corporate 
existence of such county and attaching its territory to and making the same 
a part of some adjoining county, be submitted to the qualified electors of 
such county at an election. Such petition shall state the name of the ad- 
joining county to which the territory of such county, so to be abandoned 
and abolished, shall be attached and made a part; such petition shall be 
signed by not less than thirty-five per centum (35%) of the qualified elec- 
tors of the county whose names appear upon the registration records of 
such county, shall contain the post-office address and voting precinct of 
each person signing the same, and shall state the name and address of 
three persons to whom notice of the insufficiency of the petition shall 
be sent in the event that the petition shall not have the required number 
of signatures of qualified electors signed thereto. 

(2) It shall be the duty of the county clerk, within thirty days after 
the filing of such petition to examine the same, to ascertain and determine 
from the registration records of the county whether such petition is 
signed by the required number of qualified electors. Such clerk may be 
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authorized by the board of county commissioners to employ additional help 
in his office to assist him in the work of examining such petition and such 
board shall provide for their compensation. When such examination is 
completed said clerk shall forthwith attach to such petition his certificate, 
properly dated and signed, showing the result of his examination, and if 
said certificate shows that said petition is signed by the required number 
of qualified electors, said clerk shall immediately present said petition to 
the board of county commissioners, if such board be then in session, other- 
wise at its first regular meeting after the date of such certificate. No 
person, after signing any such petition shall be allowed or permitted to with- 
draw his signature or name therefrom. 
History: En. Sec. 2, Ch. 105, L. 1937. Collateral References 


Counties¢14. 
20 C.J.S. Counties § 29. 


16-4003. County commissioners to order election — notice — publica- 
tion, (1) Whenever any such petition is presented to the board of county 
commissioners of a county with a certificate of the county clerk attached 
thereto, showing that said petition has been signed by not less than thirty- 
five per centum (385%) of the qualified electors of such county whose names 
appear upon the registration records of said county, as provided in section 
16-4002, said board of county commissioners shall immediately upon presen- 
tation of such petition, make and enter an order in its minutes fixing a day 
for considering and taking final action on said petition, which shall be not 
less than thirty (80) nor more than thirty-five (35) days after the date 
when said order is made, and shall cause a notice to be published in the offi- 
cial newspaper of the county to the effect that such petition has been pre- 
sented to such board asking for the abandonment and abolishment of the 
county and that said board will meet at the time specified in said order for 
considering and taking final action on said petition, at which time any and 
all registered electors of the county interested therein may appear and be 
heard thereon. Such notice shall be published once a week for two (2) 
successive weeks immediately following the making of such order. 


(2) At any time prior to five (5) days before the date fixed for con- 
sideration and final action on such petition fifty per centum (50%) of the 
registered electors residing within a particular part or portion of such 
county, may file with the county clerk of such county a petition in writing 
signed by them praying that the part or portion of such county within which 
such petitioners reside shall not be attached to the county designated in the 
petition for abandonment but shall be attached to some other adjoining 
county, which petition shall definitely, particularly and accurately describe 
the boundaries of such part or portion of said county which said petitioners 
desire to be attached to such other adjoining county and shall specify and 
name such other adjoining county to which such part or portion is to be 
attached if said county is abandoned and abolished. 


(3) Whenever any such petition is filed the county clerk shall im- 
mediately examine the same and determine from the registration records of 
the county whether such petition has been signed by the required number 
of registered electors and shall attach thereto his certificate showing the 


716 


ABANDONMENT OF COUNTIES 16-4004 


total number of registered electors residing within the boundaries de- 
scribed in said petition and the number thereof whose names appear on 
said petition, and shall deliver such petition with such certificate attached, 
to the board of county commissioners when such board meets to consider 
and take final action on such petition for abandonment, separate and in- 
dependent petitions may be filed by registered electors residing within the 
boundaries of separate and distinct and different parts or portions of such 
county, praying that the territory embraced within the boundaries de- 
scribed therein may be attached to and become parts of the same, or 
different adjoining counties, other than the county named and designated in 
the petition for abandonment, if said county is abandoned. No person after 
signing any such petition shall be allowed or permitted to withdraw his 
signature or name therefrom. 
History: En. Sec. 3, Ch. 105, I. 1937. 


16-4004. Commissioners to determine sufficiency of petition—form of 
resolution. On the day fixed by the board for consideration and final 
action on such petition for abandonment the board shall meet and examine 
and consider all petitions which may have been filed praying that particular 
parts or portions of said county, if abandoned, be attached to an adjoin- 
ing county or counties, other than the county named in such petition for 
abandonment, and shall determine the sufficiency of each such petition filed, 
and shall enter its findings with regard thereto in its minutes, and said 
board shall thereupon adopt a resolution, which shall be in writing and 
also entered in full in its minutes, and which shall be in substantially the 
following form: 

Whereas, there has been filed with the clerk of (name) county, Montana, 
a petition asking that the organization and corporate existence of said 
county be abandoned and abolished and its territory attached to and made 
a part of an adjoining county, to wit, the county of (name), Montana; 

And whereas, said petition has been presented to the board of county 
commissioners of (name) county, with a certificate of the clerk of said 
county attached thereto showing that said petition has been signed by 
not less than thirty-five per centum (35%) of the registered electors of said 
county ; 

(If any petition for attaching any part or portion of the county, in case 
of abandonment to an adjoining county or counties, other than the county 
named in the petition for abandonment, and found to have been signed by 
the required number of registered electors, insert the following for each 
petition) 

And whereas, there has been filed a petition signed by not less than fifty 
per centum (50%) of the registered electors residing within that part or 
portion of said county described as (give description as contained in pe- 
tition) praying that the part or portion of said county within such bound- 
aries be attached to and made a part of the county of (name of county given 
in petition) if said county be abandoned; 


Now therefore be it resolved, that if said (name) county shall be aban- 
doned and abolished the territory embraced within its boundaries shall 
be attached to and become part of the following. (If all to be attached 
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to one adjoining county so state, but if parts or portions to any other county 
or counties, then describe the part or portion to go to each adjoining county 
as well as to the county named in the petition for abandonment.) 

And be it further resolved, that the county clerk of (name) county, Mon- 
tana, make copies of this resolution, each with a copy of said petition for 
abandonment, with the signatures omitted therefrom (and copies of peti- 
tions for attaching parts or portions of said county to adjoining county or 
counties, other than the county named in the petition for abandonment, if 
any were filed and found sufficient, with signatures omitted) and certify to 
the same and affix the seal of the county thereto, and transmit one of said 
copies to the governor of the state of Montana, and one of said copies to 
the clerk of each county to which any part of said county is to be attached, 
if abandoned. 

Said resolution must be signed by the members of the board of county 
commissioners and the county clerk must, within five (5) days thereafter, 
make the certified copies of said resolution, with copy of petition or peti- 
tions attached, and transmit one copy to the governor of the state of Mon- 
tana and one copy to the county clerk of each county to which any part or 
portion of said county is to be attached, if abandoned. 

History: En. Sec. 4, Ch. 105, L. 1937. 


16-4005. Governor to call special election—proclamation, Upon receipt 
of a certified copy of the resolution provided for in section 16-4004, the 
governor shall, within ten days thereafter, issue his proclamation calling 
a special election in the county in which the petition referred to in said 
resolution was filed, and in each county designated in such resolution as 
a county to which any of the territory of such county, if abandoned and 
abolished, shall be attached and made a part, at which election there shall 
be submitted to the qualified electors of the county in which such pe- 
tition was filed the question of whether or not such county shall be aban- 
doned and abolished and its territory attached to and made a part of the 
county designated and named for such purpose in said petition, and at 
which election there shall be submitted to the qualified electors of each 
county named and designated in such resolution as a county to which a 
part of the territory of the county, proposed to be abandoned and abolished, 
shall be attached and made a part, if such county shall be so abandoned 
and abolished, the question of whether or not such part of the territory 
of such county, if abandoned and abolished, described in such resolution, 
shall be attached to and become a part of such county. Such proclamation 
shall fix a day for holding such election in such counties, which shall be 
not less than ninety days nor more than one hundred and twenty days 
after the date of the date of the governor’s proclamation calling the same; 
provided that if a general election will be held in said counties within one 
hundred and twenty days after the date of such proclamation, the gover- 
nor, in such proclamation, shall direct that such question be submitted to the 
qualified electors of said counties at such general election. Such procla- 
mation shall be filed in the office of the secretary of state and copies 
thereof shall be transmitted by the governor to the county clerk of each 
of the counties in which such election is to be held. 

History: En. Sec. 5, Ch. 105, L. 1937. 
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-16-4006.. County commissioners to proclaim election—question sub- 
mitted. The county clerk of each of such counties after receiving a copy of 
such election proclamation shall present the same to the board of county 
commissioners, if such board is then in session, and if not in session, then at 
the first meeting thereof held after such clerk has received the same, and 
the board of county commissioners of each of such counties shall issue such 
proclamations and give such notices of election as are required by the gen- 
eral laws of this state when questions are to be submitted to the qualified 
electors of a county at an election and which proclamation and notices shall 
include a description of the boundaries of that part of the county proposed 
to be abandoned and to be attached to and made a part of such county, if 
said county be abandoned, and the county clerk of each of such counties 
shall give notice of the closing of the registration books and shall cause the 
same to be closed at the time and in the manner provided by the general 
registration and election laws of this state. 

History: En. Sec. 6, Ch. 105, L. 1937. 


16-4007. Question to be submitted. At such election the question to be 
submitted to the qualified electors of the county in which said petition was 
filed shall be as follows: 

[] For the abandonment and abolishment of the county of (name) and 
attaching the territory within its boundaries to and making the same a part 
of the county or counties of (name). 

[] Against the abandonment and abolishment of the county of (name) 
and attaching the territory within its boundaries to and making the same 
a part of the county or counties of (name). 

And the question to be submitted to the qualified electors of the counties, 
designated in the resolution as the county or counties to which the territory 
of the county proposed to be abandoned and abolished, is to be attached 
and made a part, shall be as follows: 

[] For attaching to and making a part of the county of (name) a part 
of the territory within the boundaries of the county of (name) if the same 
is abandoned and abolished. 

[] Against attaching to and making a part of the county of (name) a 
part of the territory within the boundaries of the county of (name) if the 
same is abandoned and abolished. 

Said election shall be held, voted, counted and returns made and can- 
vassed in the manner provided by the general election laws of this state. 

History: En. Sec. 7, Ch. 105, L. 1937. 


16-4008. Commissioners to canvass returns—governor to proclaim re- 
sult. The board of county commissioners of each county, acting as a can- 
vassing board, must within ten (10) days after the holding of such election 
canvass the returns of such election, and within five (5) days thereafter 
the clerk of each such county must make and enter in the records of said 
board a statement of the vote in such county and transmit to the secretary 
of state, by registered mail, an abstract thereof, which shall be marked 
“Blection Returns.” Within ten (10) days after receiving such abstracts 
from all counties in which such election was held, and on notice from the 
secretary of state, the board of state canvassers shall meet and canvass, 
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compute and determine the vote, and the secretary of state, as secretary 
of such board must make and file in his office a statement thereof and trans- 
mit a copy thereof to the governor. Upon receipt of such copy the governor 
shall issue a proclamation declaring the result of such election and shall 
file a copy of such proclamation in the office of the secretary of state and 
transmit a copy of such proclamation to the county clerk of each of 
the counties in which such election was held, and each such county clerk 
shall file the same in his office and present the same to the board of county 
commissioners of his county, if such board is then in session, otherwise at 
the first meeting of the board after the same has been received by such 
elerk. 
History: En. Sec. 8, Ch. 105, L. 1937. 


16-4009. Result of election determines abandonment. If, at such elec- 
tion a majority of the votes cast in the county in which such petition was 
filed shall be east in favor of the abandonment and abolishment of such 
county, and a majority of the votes cast in the county, designated in the 
petition for abandonment as the county to which the territory of the aban- 
doned county shall be attached, shall be in favor thereof, then the organ- 
ization and political and corporate existence of the county in which such 
petition for abandonment was filed shall cease and terminate and said 
county shall be abandoned and abolished and disincorporated and cease 
to exist and its territory shall be attached to and become a part of the 
counties designated in the resolution adopted under section 16-4004, and the 
term of office of each of the officers thereof, and of the members of the 
board of county commissioners thereof, and of its senator and repre- 
sentative in the legislative assembly shall cease and terminate at twelve 
(12:00) o’clock midnight on the thirtieth day of June immediately follow- 
ing; provided that if at any such election a majority of the votes cast in 
any adjoining county named in the resolution adopted under section 
16-4004, other than the county designated in the petition for abandonment 
as the county to which the territory of the abandoned county shall attach, 
shall be against the attaching of any portion of the territory of the 
abandoned county to such adjoining county, then such portion of such 
territory described in said resolution shall be attached and become a part 
of the county designated in such resolution for abandonment as the 
county to which the territory of the abandoned county shall attach. 

History: Hn. Sec. 9, Ch. 105, L. 1937. Collateral References 


Counties¢15. 
20 C.J.S. Counties § 30. 


16-4010. Townships—how disposed of, term of justices and constables. 
The townships of a county abandoned and abolished under this act shall be 
townships of the county to which the territory within such townships is 
attached until such time as they may be changed by the board of county 
commissioners of such county and the justices of the peace and constables 
in such townships shall continue to hold such offices for the terms for which 
they were elected; provided that if a township of such abandoned county 
is divided and a part attached to one and a part attached to another ad- 
joining county then the board of county commissioners of the county to 
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which attached, until further order of such board, shall attach such ter- 
ritory to an adjoining township within such county, and the terms of office 
of the justices of the peace and constables within such divided township 
shall cease and terminate at twelve (12:00) o’clock midnight of the 
thirtieth day of June immediately following. 

History: En. Sec. 10, Ch. 105, L. 1937. 


16-4011. Property of abandoned county—disposal. Each county to which 
any part of the territory of an abandoned county is attached and made 
a part shall succeed to, have, possess and own all real estate, and all 
improvements thereon, and all tangible property and all county high- 
ways situated within the territory of the abandoned county attached to 
such county, and all certificates of tax sale to lands and improvements 
thereon situated within such territory, and shall have the same right and 
power to sell and assign such certificates and to apply for and obtain tax 
deeds to such lands and improvements, and to sell and dispose of the same 
as were or would have been possessed by the abandoned county if it had 
not been abandoned. 

History: En. Sec. 11, Ch. 105, L. 1937. 


16-4012. Vesting of property and rights. The county designated in the 
petition for the abandonment of a county as the county to which the terri- 
tory of the abandoned county shall be attached, subject to the provisions of 
this act, shall succeed to, have, possess and own all other property, assets, 
liens, right, remedies and claims of every kind owned and belonging to or 
possessed by the abandoned county on the date when the same ceases to 
exist, and shall have the right to demand, collect and receive any and all 
moneys to which such abandoned county was entitled for taxes for which 
tax sales had not been held, licenses and other demands remaining unpaid 
on the date when such abandoned county ceased to exist and to enforce in 
any manner authorized by law any and all of such rights, remedies and 
claims. 

History: En. Sec. 12, Ch. 105, L. 1937. 


16-4013. Removal of records. All maps, plats, papers, documents, rec- 
ords, record books, indexes and files of every kind and description belong- 
ing to an abandoned and abolished county, or in the possession of any of the 
officers thereof, on the date when such county ceases to exist, shall be, im- 
mediately after such county ceases to exist, removed to the county seat of 
the county designated in the petition for abandonment as the county to 
which the territory of the abandoned and abolished county is to be attached, 
and the same shall be delivered over to the custody of the proper officers of 
such county and be placed in the proper offices thereof, and shall thereafter 
constitute the maps, plats, papers, documents, records, record books, in- 
dexes and files of such county, and the cost and expense of such transfer 
and removal shall be paid by warrants ordered drawn and issued by the 
board of county commissioners of such county against the general fund of 
such abandoned and abolished county. 

If any part of an abandoned county shall be attached to and become a 
part of any adjoining county, other than the county designated in the 
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petition for abandonment, it shall be the duty of the board of county com- 
missioners of the county designated in said petition for abandonment, to 
enter into a contract with some competent person or persons for tran- 
scribing so much of the records of said abandoned county as affects or re- 
lates to the property in that portion of the abandoned county which has 
been attached to such other county, and to prepare complete and proper in- 
dexes for such transcribed records, and when completed to transmit such 
transcribed records and indexes to such other county ; provided, that if por- 
tions of such abandoned county have been attached to more than one ad- 
joining county, the board of county commissioners may enter into separate 
contracts for transcribing the records for each of such other counties or 
may enter into one contract for transcribing the records for all of such 
other counties; provided that chattel mortgages, mechanic and other liens, 
and other instruments filed, but not recorded, shall not be transcribed, but 
the original instruments shall be transmitted to such other county or coun- 
ties. The cost of transcribing, indexing and transmitting such records shall 
be paid by warrants drawn by the board of county commissioners letting 
such contracts on the general fund of the abandoned county. All of the pro- 
visions of sections 16-605, 16-606 and 16-607, shall apply to such transcribed 
records. | 
History: En. Sec. 13, Ch. 105, L. 1937. Collateral References 


Counties€-16 (1), 113 (4). 
20 C.J.S. Counties §§ 35, 179. 


16-4014. Contracts of abandoned county—printing contracts. All valid 
and existing contracts entered into by a county abandoned and abolished 
under this act, and which, by the terms thereof, will extend beyond the time 
when such county ceases to exist, shall continue in full force and effect as 
contracts of the county designated in the petition for abandonment as 
the county to which the territory of the abandoned and abolished county is 
attached and made a part; provided that if the abandoned and abolished 
county shall have theretofore entered into a printing eontract in accordance 
with the provisions of sections 4482 to 4482.2, inclusive, Revised Codes, 
1935, or acts amendatory or supplemental thereto, and such contract shall 
be in full force and effect on the date when such county ceases to exist, all 
supplies and printing for the county designated in the petition for aban- 
donment as the county to which the territory of the abandoned and abol- 
ished county is attached and made a part shall be, by the board of county 
commissioners of such county divided between such contract and any simi- 
lar existing contract entered into by the board of county commissioners of 
such county in such manner as such board of county commissioners shall 
deem equitable and just to the holders of both such contracts until the 
contract entered into by the abandoned and abolished county shall have 
expired; provided further, that when a petition has been filed with the 
county clerk of a county for the abandonment and abolishment of such 
county, in accordance with the provisions of section 16-4002, the board 
of county commissioners of such county shall not thereafter enter into any 
contract under the provisions of said sections 4482 to 4482.2 or amendatory 
or supplemental acts, until the time has. expired when such petition may 


722 


ABANDONMENT OF COUNTIES 16-4016 


be presented to such board by the county clerk as provided in section 16- 
4002. 
History: En. Sec. 14, Ch. 105, L. 1937. and superseded by Ch. 118, Laws 1937. See 


NOTE.—Sections 4482 to 4482.2, re- section 16-1225 et seq. 
ferred to in this section, were repealed 


16-4015. Claims and demands against abandoned county. All claims 
and demands for salaries, services, wages, materials, supplies and for all 
other current expenses and for claims and demands accruing under con- 
tracts, against any abandoned and abolished county, and for which said 
county was liable at the time it ceased to exist and which had not been ap- 
proved and warrants issued therefor prior to the time it ceased to exist, 
shall be presented to the board of county commissioners of the county 
designated in the petition for abandonment as the county to which its ter- 
ritory is attached and made a part and all such claims and demands shall 
be acted on by the board of county commissioners of such county and war- 
rants shall be issued in payment thereof in the same manner as though the 
same had been incurred by such county; provided that all such warrants 
shall be drawn and issued against the proper funds of such abandoned and 
abolished county ; and provided further, that no such claim or demand shall 
be approved or warrant issued in payment thereof if the amount of such 
claim or demand exceeds the unexpended balance of appropriation for 
such purpose contained in the budget of the abandoned and abolished 
county for the year in which the same was incurred. 

History: En. Sec. 15, Ch. 105, L. 1937. 


16-4016. Funds, how transferred and used—bonds—tax levy. All 
moneys in each of the funds of an abandoned and abolished county shall be 
transferred to and paid over by the treasurer thereof to the treasurer of 
the county designated in the petition for abandonment as the county to 
which its territory is to be attached and becomes a part and shall be by 
such treasurer kept and maintained in separate funds in the name of such 
abandoned and abolished county, and used and applied for paying warrants 
issued against such funds by the abandoned and abolished county prior to 
the time it ceased to exist, and for paying warrants issued against such 
fund by the board of county commissioners of the county to which it is 
attached and becomes a part under the provisions of sections 16-4013 and 
16-4015, and the interest on such warrants; provided that moneys in any 
bond sinking and interest funds of such abandoned and abolished county 
shall be used and applied for the sole purpose of paying the interest and 
principal becoming due on unpaid and outstanding bonds of such county. 
Taxes levied for all such funds which were delinquent on the days when 
such county ceased to exist, and for which tax sales had not been held 
and all licenses and other moneys owing to such county at such time shall 
be collected by the treasurer of the county designated in the petition for 
abandonment as the county to which its territory is to be attached and 
becomes a part and placed in and deposited to the credit of the funds of 
such abandoned and abolished county to which the same properly belong. 
When all warrants issued and outstanding against any fund of an aban- 
doned and abolished county, with the interest thereon, have been fully paid, 
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any balance standing to the credit of such fund shall be transferred to any 
other fund or funds of such county in which there is not sufficient money 
to pay the warrants issued and outstanding against the same with interest 
thereon, and if, after payment of all warrants issued against all such funds 
and balances remain in any thereof the same shall be transferred to and 
become a part of the bond sinking and interest funds of such abandoned 
county. 

(a) After all warrants have been drawn and issued against the funds of 
an abandoned and abolished county under the provisions of sections 16-4013 
and 16-4015, if it shall appear to the satisfaction of the board of county 
commissioners of the county designated in the petition for abandonment 
as the county to which the territory of the abandoned and abolished coun- 
ty is to be attached and made a part, that the money in the several funds 
of such abandoned and abolished county, together with all moneys which 
may be received for such funds from the payment and collection of delin- 
quent taxes, unpaid licenses and other sources, owing to such abandoned 
and abolished county, will be insufficient to pay all outstanding and unpaid 
warrants issued and drawn against such funds, then the board of county 
commissioners of such county shall make an order creating a special war- 
rant district and shall include within such district all of the territory em- 
braced within the boundaries of the abandoned and abolished county at the 
time it ceased to exist, and said board shall thereafter, and at the time of 
making and fixing tax levies for county purposes, make and fix a levy 
against all taxable property within such special warrant district for the 
payment of said warrants and the interest thereon, and the proceeds of such 
levy, when collected, shall be deposited by the county treasurer in a sepa- 
rate fund which shall be used for the payment of said warrants and inter- 
est and for no other purpose; provided that said tax levy need not be made 
at such a rate as will pay all of said warrants, with interest, in one year, 
but if said board of county commissioners shall deem it for the best in- 
terests of the taxpayers owning property within such special warrant dis- 
trict, such levy may be spread over a term of not more than three years. 


(b) If it shall appear to the satisfaction of the board of county com- 
missioners that a tax levy sufficient to pay such warrants and interest 
when spread over a term of three years will be too great a hardship on and 
too burdensome to the taxpayers owning property within the boundaries of 
such abandoned and abolished county, said board, instead of creating 
such special warrant district shall create and establish a special funding 
bond district and shall include within the boundaries thereof all of the 
territory embraced within the boundaries of such abandoned and abolished 
district at the time it ceased to exist. The board of county commissioners 
and the county clerk of the county to which the territory of such abandoned 
and abolished county has been attached and made a part shall be, respec- 
tively, the board of trustees and the clerk of such district and the county 
treasurer shall act as the treasurer thereof. The board of trustees shall 
adopt an appropriate seal for such district. After such district has been 
created and established the board of trustees shall direct the county 
treasurer to use and apply all moneys in the several funds of the abandoned 
and abolished county, except moneys in any bond sinking and interest 
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funds, to the payment of warrants issued and outstanding against such 
funds, with the interest thereon, and said board of trustees shall there- 
upon issue and sell bonds of such special funding bond district in an 
amount sufficient to pay all warrants against such funds remaining out- 
standing and unpaid, with the interest thereon, and the proceeds derived 
from the sale of such bonds shall be used for such purpose and no other. 
Such bonds shall not be issued for a longer period than ten (10) years, 
and shall be issued without submitting the question of doing so to any 
election. There shall be inserted and made a part of each such bond state- 
ments setting forth the purpose for which the same are issued and that 
said bonds do not incur, create or constitute any indebtedness or obliga- 
tion whatever on the part of the county of (naming the county whose 
board of county commissioners, acting as such trustees, are issuing such 
bonds) but that the principal and interest thereof will be paid by special 
millage taxes levied against all of the taxable property situated within the 
boundaries of such special funding bond district. Such bonds shall be 
issued in the name of such district, shall be signed by the trustees, the 
clerk shall attest the same and affix the seal of the district thereof and 
they shall be registered in the office of the county treasurer who shall 
certify such registration on such bonds. Except as otherwise provided 
herein, and in so far as the same are not in conflict herewith, all of the pro- 
visions of chapter 20 of Title 16, and amendatory acts shall apply to, govern 
and control the issuance, sale and payment of such bonds, with the interest 
thereon, and the levying of taxes for such purposes. All taxes levied for 
the payment of the principal and interest of such bonds and all taxes levied 
by the abandoned and abolished county for all of its funds, except, bond 
sinking and interest funds, and delinquent at the time such county ceased 
to exist, and all moneys owing to such abandoned and abolished county 
from all other sources, shall be, when collected, paid into a special sinking 
and interest fund and used for the purpose of paying the principal and in- 
terest of such bonds, and for no other purpose. 


(c) If any abandoned and abolished county shall have outstanding and 
unpaid any bonds at the time it ceases to exist, the territory within the 
boundaries of such county as they existed when such county so ceased to 
exist, shall constitute a special district for the payment thereof. The board 
of county commissioners of the county designated in the petition for aban- 
donment as the county to which the territory of such county is to be at- 
tached and made a part shall annually levy a tax against all taxable prop- 
erty in such taxing district sufficient to pay the interest and principal of 
such bonds as the same become due, and all of the provisions of chapter 20 
of Title 16, and amendatory acts, applicable thereto, shall apply to, govern 
and control the levying and collection of such taxes and the payment of 
interest and principal thereof by the boards and officers of the county with- 
in which such district is situated. 

Any and all moneys in any bond sinking and interest funds of such 
abandoned and abolished county, when transmitted and paid over to the 
treasurer of the county to which the territory of such abandoned and 
abolished county has been attached, shall be credited to and deposited in a 
sinking and interest fund, and all taxes levied for the payment of such 
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bonds and interest and delinquent: at the time such county ceased to exist, 
and all taxes levied for such sinking and interest fund in accordance with 
the provisions of this section, and all other moneys coming to the hands of 
such county treasurer for the use or benefit of such abandoned county when 
not required for any other purposes under the provisions of this act, shall 
be deposited to the credit of such sinking and interest fund and used for the 
payment of the principal and interest of such bonds and for no other pur- 
pose. 

Whenever any levy is made under the provisions of subdivisions (a), 
(b) or (ec) of this section the county clerk of the county in which the 
board of county commissioners make such levy shall immediately certify 
such levy to the county clerk of each other county to which any part of the 
territory of the abandoned county has been attached, and the county clerk 
of each such other county shall compute and extend the taxes against the 
property within the portion of the abandoned county which has been at- 
tached to his county and the treasurer of such county shall collect the 
same atthe same time and in the same manner that other taxes are col- 
lected by said county treasurer, and each such treasurer shall, at least 
twice each year, once during the second week in December and once during 
the second week in June, transmit the amount of all such taxes paid to and 
collected by him, and then in his hands as county treasurer, to the treasurer 
of the county in which the board of county commissioners made such tax 
levy. 

History: En. Sec. 16, Ch. 105, L. 1937. 


16-4017. Disposition of moneys of abandoned district. If, after all war- 
rants issued and drawn by an abandoned and abolished district during its 
existence against its several funds and all warrants drawn and issued 
against said funds under the provisions of sections 16-4013 and 16-4015, 
have been fully paid with the interest thereon, any balance remains in such 
funds, such balance, with any and all moneys thereafter accruing to any of 
such funds from the collection of delinquent taxes, unpaid licenses, and 
from other sources shall be deposited to the credit of any special sinking 
and interest fund for the payment of district funding bonds issued under 
the provisions of subdivision (b) of section 16-4016, and if there be no such 
fund then to the credit of any bond sinking and interest fund under sub- 
division (ce) of section 16-4016; and after all warrants issued and drawn 
against any of such funds with the interest thereon, all district funding 
bonds issued under the provisions of subdivision (b) of section 16-4016 and 
all bonds referred to in subdivision (c) of section 16-4016, have been fully 
paid, then any balance remaining in any of such funds and all moneys ac- 
eruing to any or all of such funds thereafter from any and all sources, 
shall be deposited to the credit of such funds of the county designated in 
the petition for abandonment as the county to which the territory of the 
abandoned and abolished county has been attached and made a part as its 
board of county commissioners may direct. 

History: En. Sec. 17, Ch. 105, L. 1937. 


16-4018. Tax liability—property in abandoned county—special warrant 
districts. Whenever a county is abandoned and abolished and its territory 
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is attached to and made a part of an adjoining county, under the provi- 
sions of this act, none of the property situated within the boundaries of such 
abandoned and abolished county shall be subjected to taxation or taxed for 
the payment of any indebtedness of such adjoining county which may exist 
at the time such territory is attached to and made a part of such adjoining 
county. 

(a) After all warrants have been drawn and issued against the funds 
of such adjoining county to pay the claims and demands existing against 
such county, on the date when the territory of such abandoned and abol- 
ished county was attached to such adjoining county, all moneys in the funds 
of such adjoining county shall be used and applied in payment of the war- 
rants drawn against its respective funds, and if such moneys are not suf- 
ficient to pay all of such warrants, with the interest thereon, then the board 
of county commissioners shall make an order creating a special warrant dis- 
trict and shall include within such district all of the territory of such ad- 
joining county, but shall not include therein any of the territory of such 
abandoned and abolished county, and shall thereafter and at the time of 
making levies for county purposes, levy a special tax against all taxable 
property in such district to pay the warrants, with interest thereon, out- 
standing against the funds of said county; provided that the board of coun- 
ty commissioners, may, in its discretion extend such tax levy over a period 
of not to exceed three years. 

(b) If it shall appear to the board of county commissioners that it will 
require too large a tax levy to pay such warrant indebtedness with interest 
thereon within three years, such board, instead of creating a special warrant 
district, shall create and establish a special funding bond district and shall 
include within the boundaries thereof all of the territory within such ad- 
joining county, but shall not include therein any of the territory of the 
abandoned and abolished county attached to such adjoining county. Such 
board of county commissioners may, after all moneys in the several funds 
of said county applicable thereto, have been applied in payment of such out- 
standing warrants and interest thereon, and without submitting the ques- 
tion of doing so to an election, may issue bonds in an amount sufficient to pay 
and redeem all such warrants remaining outstanding, with interest there- 
on. Such bonds shall be issued in the name of said adjoining county, and 
shall contain recitals to the effect that the principal and interest thereof 
will be paid by millage tax levies against the property situated within the 
boundaries of said county as the same existed before the territory of such 
abandoned and abolished county was attached thereto, and that none of the 
property within the territory of such abandoned and abolished county will 
be subjected to such levies. Except as otherwise provided herein said bonds 
shall be issued and sold, tax levies shall be fixed and made to pay the 
principal and interest thereof as the same becomes due in the manner 
provided by chapter 20 of Title 16 and amendatory acts, and all the 
provisions thereof, so far as applicable thereto, shall apply to such bonds. 

(c) If an adjoining county to which the territory of an abandoned and 
abolished county is attached and made a part shall have outstanding and 
unpaid bonds, at the time such territory is attached to and made a part of 
such county, such bonds shall be the indebtedness of such adjoining county, 
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and none of the property situated within the territory of the abandoned 
county shall be subjected to any taxes to pay the principal or interest of 
such bonds, but such taxes shall be levied only against the property with- 
in the boundaries of such adjoining county as the same existed before the 
territory of the abandoned and abolished county was attached to and made 
a part thereof. 

History: En. Sec. 18, Ch. 105, L. 1937. 


16-4019. Assessment of property. The county assessor of a county 
abandoned and abolished under the provisions of this act shall, within 
ten (10) days after it comes to exist deliver to the county assessor of each 
county to which any part of its territory had been attached and become a 
part of all assessment lists, reports, documents and instruments relating to, 
concerning, or in any way affecting the assessment during the then current 
assessment year of-all taxable property within such portion of such aban- 
doned and abolished county, and it shall be the duty of the assessor of the 
county, to whom such assessment lists, reports, documents and instruments 
have been delivered by the assessor of the abandoned and abolished 
county, to complete all assessments and to fully assess, during the then cur- 
rent assessment year, all taxable property situated or located, on the first 
Monday of March of such year, within the boundaries of such part of such 
abandoned and abolished county, and each such county assessor shall, in all 
matters and things connected in any way with the making of such assess- 
ments, have, possess and exercise all of the powers and rights and shall 
perform all of the duties which the assessor of the abandoned and abolished 
county would, or could have had, possessed, exercised or performed if such 
county had not been abandoned and abolished. The county assessor of such 
abandoned and abolished county shall, until twelve (12:00) o’cloeck mid- 
night of the thirtieth day of June when said county ceases to exist, aid 
and assist the county assessors of the counties to which any part of the 
territory so to be abandoned and abolished will be attached and made a 
part, in the listing and assessing of all taxable property situated or located 
within each of such counties to the end that all taxable property within the 
boundaries of such abandoned county will be fully assessed and taxed. 

History: En. Sec. 19, Ch. 105, L. 1937. 


16-4020. Disposal of property—leasing—sale. (1) Each county to which 
any part of an abandoned and abolished county is attached and made 
a part and becoming the owner under the provisions of this act of the real 
and any tangible personal property of an abandoned and abolished county 
may use all of such property for county purposes, or may lease any of such 
real estate or sell any of such real estate or personal property provided 
that no such personal property having a value in excess of one hundred 
dollars ($100.00) shall be sold unless the same has been appraised within 
one year immediately prior to the date of sale by three taxpayers, residing 
within the territory embraced within the boundaries of the abandoned and 
abolished county, appointed by the judge of the district court to which the 
county succeeding to the ownership of such property is attached, on petition 
of the board of county commissioners thereof, and no sale of any such 
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personal property shall be made except at public sale after notice or for a 
price less than ninety per centum (90%) of such appraised value. 

(2) No such real property shall be leased unless the board of county 
commissioners shall present to the judge of the district court to which the 
county is attached a petition describing the real estate, with any improve- 
ments thereon, and setting forth the terms of the proposed lease, and the 
same shall be approved by such judge, which approval shall be endorsed on 
such petition and filed in the office of the clerk of said county. 

(3) No real estate shall be sold by said board of county commission- 
ers unless the same has been appraised within one year immediately prior 
to the date of sale by three taxpayers residing within the territory em- 
braced within the boundaries of the abandoned and abolished county, ap- 
pointed by the judge of the district court to which the county is attached, 
on petition of the board of county commissioners of such county, and 
every such sale of real estate shall be made at public sale and notice of 
such sale shall be published once a week for at least two weeks im- 
mediately prior to the date for holding the same, in the official newspaper 
of the county, and no such real estate shall be sold for a price less than 
ninety per centum (90%) of the appraised value thereof. 

(4) The full purchase price of any real estate so sold shall not 
be required to be made in one payment but the purchaser thereof may 
pay the same in four installments, the first of which shall be not less 
than twenty-five per centum (25%) of the purchase price to be paid at 
the time of purchase, the remainder to be paid in three equal annual in- 
stallments with interest thereon at not less than five per centum (5%) per 
annum. All real estate sold, with any improvements thereon, shall be sub- 
ject to assessment and taxation annually to the purchaser or his successor 
in interest, at a value equal to the amount paid on the purchase price there- 
of until the purchase price is fully paid when such real estate shall be as- 
sessed at its full cash value, and any and all improvements placed on any 
such real estate, after its purchase, shall be subject to assessment and taxa- 
tion at the full cash value thereof. Whenever the purchase price of any 
real estate is to be paid in installments the board of county commissioners 
shall enter into a contract with the purchaser thereof and such contract shall 
be recorded in the office of the county clerk. When payment in full has been 
made for any personal property or real estate the chairman of the board of 
county commissioners shall execute and deliver the proper bill of sale or 
deed to the purchaser, or his successor in interest. 

(5) The compensation of all appraisers appointed under the provisions 
of this section shall be fixed by the district judge appointing the same. 
Moneys received from leases or sales of real or personal property by any 
county other than the county designated in the petition for abandonment 
as the county to which the territory of the abandoned county is to be 
allocated shall be transmitted by the officers of such counties to the 
treasurer of the county designated in such petition for abandonment. 

(6) All moneys received from the sales of personal property and from 
the leasing or sales of real estate, after deducting therefrom the amounts 
paid appraisers and for publishing notices of sale, shall be used and applied 
as follows: If there are any warrants issued and outstanding against any of 
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the funds of the abandoned and abolished county such moneys shall be ap- 
plied in payment of such warrants and interest; if there are no such war- 
rants outstanding but district bonds have been issued under the provisions 
of subdivision (b) of section 16-4016 then such moneys shall be deposited 
in the sinking and interest fund for such district bond; if there be no such 
district bonds outstanding then such moneys shall be deposited to the credit 
of the sinking and interest funds for bonds issued and outstanding when 
the abandoned and abolished county ceased to exist, and if there be no 
such bonds outstanding and unpaid, then such moneys shall be apportioned 
to all of the counties to which parts of the abandoned county were attached 
in the proportion which the assessed valuation of the property in each such 
part on the first day of January immediately preceding the abandonment 
bears to the assessed valuation of all the property in such abandoned coun- 
ty and deposited in such funds of such county as the boards of county com- 
missioners of such counties may direct. 
History: En. Sec. 20, Ch. 105, L. 1937. 


16-4021. Intention of act as to indebtedness of abandoned county. It is 
intended by the provisions of this act that no part of the indebtedness of an 
abandoned and abolished county shall be assumed by, become an obligation 
of or paid by a county to which the territory of the abandoned and abol- 
ished county is attached and made a part, but that all moneys in all funds 
of an abandoned and abolished county at the time it ceases to exist and all 
moneys thereafter received by such funds from the payment of taxes delin- 
quent, unpaid licenses and from all other sources, owing to such county at 
the time it ceased to exist, and all moneys received from the rental or sale 
of the property owned by such county shall be used for the payment of its in- 
debtedness existing at the time it ceased to exist and the cost and expense 
of attaching its territory to and making it a part of any adjoining county, 
and such county to which any part of its territory is attached and made 
a part shall receive only such balance of any such moneys aS may remain 
after all of the indebtedness and cost are fully paid. 

History: En. Sec. 21, Ch. 105, L. 1937. 


16-4022. ffect on school districts. (1) All school districts and other 
special districts of an abandoned and abolished county shall continue as and 
be such school districts and special districts of the county to which such 
territory is attached and becomes a part, and the members of the boards of 
trustees or directors of such school districts or other special districts shall 
continue to be the trustees and directors thereof until the terms of office for 
which they were elected or appointed shall expire; provided that if any of 
such school districts shall bear the same numbers as school districts 
of the county to which the territory within the boundaries of such aban- 
doned and abolished county is attached and made a part, the county 
superintendent shall either renumber the school districts of said aban- 
doned and abolished county or shall give them such designation, in ad- 
dition to their numbers, as will distinguish them from the districts in the 
county to which such territory is attached and made a part; and pro- 
vided further that if the territory of any school district shall be divided 
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and parts attached to two or more counties such school district shall be a 
joint school district of such counties. 


(2) All funds of all school districts and of all other special districts of 
an abandoned and abolished county shall be transferred to and paid over 
to the county treasurer of the county to which the territory of such school 
district is attached and becomes a part, and shall be accounted for by said 
county treasurer as the funds of such districts, provided that if a joint 
school district is created the state superintendent of public instruction shall 
designate the county treasurer to whom such funds are to be transferred 
and paid over. All taxes levied for all school funds and funds of other 
special districts of such abandoned and abolished county, remaining un- 
paid at the time said county ceased to exist, and all other moneys which 
would have accrued to such funds if said county had not been abandoned 
and abolished, when received by such county treasurer, shall be deposited to 
the credit of the proper school or special district funds. 


History: En. Sec. 22, Ch. 105, L. 1937. 78 C.J.S. Schools and School Districts 
21 fas 
Collateral References §§ 21, 7 


Schools and School Districts€=19 (1), 


16-4023. County high schools, effect of abandonment of county on. 
(1) If a county high school shall have been established in any abandoned 
and abolished county when such county ceases to exist such county high 
school shall become the high school of the district in which it is situated 
or located, and all property, both real and personal owned by such county 
or acquired for and used in connection with the maintenance and operation 
of such county high school, shall become and be the property of such school 
district to be used by such school district for the maintenance and opera- 
tion of such district high school, and all lawful existing contracts of such 
county high school shall be assumed by and become the contracts of such 
school districts. The terms of office of all trustees of such county high 
school shall cease and terminate at the time the existence of said aban- 
doned and abolished county shall cease and terminate. 


(2) All moneys in all county high school funds shall be transferred 
and paid over to the treasurer of the county to which the territory in which 
the school district succeeding to the property of the county high school is at- 
tached and made a part, and used and applied as follows: 


(8) Any moneys in any bond sinking and interest funds shall be used 
for the payment and interest on any unpaid and outstanding high school 
bonds; if there shall be outstanding any high school warrants at the time 
such county high school ceases to exist, then all moneys in such county high 
school funds, except sinking and interest funds, shall be used for the pay- 
ment of such warrants, with interest thereon; if there be no such high 
school warrants outstanding then the moneys in such funds shall be trans- 
ferred to the high school fund of the school district which, under the pro- 
visions of this act is to maintain such high school as a district high school, 
and if such moneys are insufficient to pay all outstanding warrants with 
the interest thereon then such warrant indebtedness shall be assumed by 
and become warrant indebtedness of such school district. 
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(4) All taxes levied for any sinking and interest fund for county high 
school bonds and remaining unpaid at the time the abandoned and abolished 
county ceases to exist, when collected, shall be deposited to the credit of 
such fund; and all taxes levied for high school purposes and remaining 
unpaid when such county ceases to exist, and all other moneys which would 
have gone to such high school if the county had not been abandoned and 
abolished, when collected shall be deposited to the proper high school funds 
of the district in the county to which the territory of the abandoned and 
abolished county has been attached and made a part. 


History: En. Sec. 23, Ch. 105, L. 1937. 78 C.J.S. Schools and School Districts 


§ 56. 
Collateral References 


Schools and School Districts@-42 (2). 


CHAPTER 41 
COUNTY PLANNING AND ZONING DISTRICTS 


Section 16-4101. Planning and zoning districts—commission—creation. 
16-4102. Development pattern. 
16-4103. Adoption of development district. 
16-4104. Surveys and examinations—powers. 
16-4105. Regulations—appeals—permits for construction. 
16-4106. Effect of act upon powers of incorporated communities to plan ad- 
jacent areas, 
16-4107. “District” defined. 


16-4101. Planning and zoning districts—commission—creation. When- 
ever the public interest or convenience may require, and upon petition of 
sixty per centum (60%) of the freeholders affected thereby, the board 
of county commissioners is hereby authorized and empowered to order 
and create a planning and zoning district, and to appoint a commission 
consisting of five (5) members. The commission is to consist of the three 
(3) county commissioners, the county surveyor and the county assessor. 
Members of the commission shall serve without compensation other than 
reimbursement for duly authorized expenses, and shall be residents of 
the county in which they serve. The commission hereby is authorized to 
appoint necessary employees and fix their compensation with the approval 
of the board of county commissioners, to select a chairman to serve for 
one (1) year, to appoint a secretary who shall keep permanent and com- 
plete records of its proceedings, and to adopt rules governing the trans- 
action of its business. The finances necessary for the transaction of the 
planning and zoning commission’s business and to pay the expenses of 
employees and justified expenses of the members of the board shall be 
paid from a levy of not to exceed one (1) mill on the taxable valuation 
of the real property within such district. 


History: En. Sec. 1, Ch. 154, L. 1953. M 263, 267, 362 P 2a 1021, 1023; Doull v. 
Wohlschlager, 139 M 274, 362 P 2a 542, 


Constitutionality 543. 
This chapter does not contravene sec- et : 
tion 1, article IV of the Montana constitu- Petition for Establishment 
tion as an unlawful delegation of power, A board of county commissioners does 


since sufficient guidelines are set out. City not have the power to create a planning 
of Missoula v. Missoula County, 139 M _ and zoning district and to make a survey 
256, 362 P 2d 539, 542, explained in 139 in portions of the county in the absence of 
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a petition by sixty per cent of the free- 
holders. Doull v. Wohlschlager, 141 M 
354, 377 P 2d 758, 762. (Dissenting opin- 
ion, 141 M 354, 377 P 2d 758, 766.) 


Survey 


A county-wide survey is unnecessary 
for the establishment of a planning and 
zoning district unless authorized by the 
requisite petition under this section. Doull 


v. Wohlschlager, 141 M 354, 377 P 2d 758, 
763. (Dissenting opinion, 141 M 354, 377 
P 2d 758, 766.) 

Collateral References 

Counties€—211%. 

20 C.J.S. Counties § 49. 


Zoning regulations as to privately owned 
parking places. 29 ALR 2d 867. 


16-4102. Development pattern. For the purpose of furthering the 
health, safety and general welfare of the people of the county, the county 
planning and zoning commission hereby is empowered, and it shall be its 
duty to make and adopt a development pattern for the physical and 
economic development of the planning and zoning district. Such develop- 
ment pattern, with the accompanying maps, plats, charts and descriptive 
matter, shall show the planning and zoning commission’s recommendations 
for the development of the districts, within some of which it shall be 
lawful and with others of which it shall be unlawful to erect, construct, 
alter or maintain certain buildings, or to carry on certain trades, indus- 
tries or callings, or within which the height and bulk of future buildings 
and the area of the yards, courts and other open spaces and the future 
uses of the land or buildings shall be limited and future building set 
backlines shall be established. No planning district or recommendations 
adopted under this act shall regulate lands used for grazing, horticulture, 
agriculture or for the growing of timber; providing that existing non- 
conforming uses may be continued, although not in conformity with such 


zoning regulations. 
History: En. Sec. 2, Ch. 154, L. 1953. 


Composition of District 


District court was in error in holding 
that a planning and zoning district must 
comprise an area of forty acres none of 
which are used for grazing, horticulture, 
agriculture or the growing of timber, since 
section 16-4107, defining a district, makes 
no such distinction. Doull v. Wohlsch- 
lager, 141 M 354, 377 P 2d 758, 768. (Dis- 
senting opinion, 141 M 354, 377 P 2d 758, 
766.) 


Construction 


Since the legislature uses the word ‘“dis- 
trict” in the plural in the second sentence 
of this section and in the singular in the 
first sentence, it must be assumed that 
the legislature knew the difference and 
intended the use of the singular when so 
used. Doull v. Wohlschlager, 141 M 354, 
377 P 2d 758, 762. (Dissenting opinion, 
141 M 354, 377 P 2d 758, 766.) 


The word “used” in the last sentence 
of this section is a verb used in a noun 
phrase as a participial adjective rather 
than in the past tense of the verb form. 
When a verb is so used it indicates a 
present rather than a past meaning. Doull 
v. Wohlschlager, 141 M 354, 377 P 2d 758, 


763. (Dissenting opinion, 141 M 354, 377 
P 2d 758, 766.) 


County-Wide Survey 


It is unnecessary to make a county-wide 
survey unless so authorized by the requi- 
site petition under 16-4101. Doull v. 
Wohlschlager, 141 M 354, 377 P 2d 758, 
763. (Dissenting opinion, 141 M 354, 377 
P 2d 758, 766.) 


Farm Lands 


Lands used for grazing, horticulture, 
agriculture or the growing of timber at 
the time of survey are not thereafter 
exempt from regulation. Doull v. Wohl- 
schlager, 141 M 354, 377 P 2d 758, 763. 
(Dissenting opinion, 141 M 354, 377 P 2d 
758, 766.) 

The legislature intended under this sec- 
tion to preserve the identity of farm lands 
from the encroachment of expanding 
towns and cities, but only so long as they 
are so employed. Doull v. Wohlschlager, 
141 M 354, 377 P 2d 758, 764. (Dissenting 
opinion, 141 M 354, 377 P 2d 758, 766.) 


Maps and Plats 


The need for maps and plats under this 
section would only seem to exist when the 
planning and zoning commission has di- 
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vided the district into separate areas 
within which it is permissible, and other 
areas within which it is not permissible 
to erect and maintain certain types of 
“industries, trades or callings.” Such a 
provision is intended to provide notice 
where the regulations may vary from 
block to block and lot to lot. Doull v. 
Wohlschlager, 141 M 354, 377 P 2d 758, 
763. (Dissenting opinion, 141 M 354, 377 
P 2d 758, 766.) 


COUNTIES 


Residential Units 


The planning and zoning commission 
has complied with the provisions of this 
section requiring it “to make and adopt 
a development pattern for the physical 
and economic development of the plan- 
ning and zoning district” when it provides 
for residential expansion and the protec- 
tion of economic values by restricting 
the development to residential units. Doull 
v. Wohlschlager, 141 M 354, 377 P 2d 758, 


763. (Dissenting opinion, 141 M 354, 377 
P 2d 758, 766.) 


16-4103. Adoption of development district. Adoption by the planning 
and zoning commission of the development district, or any change therein, 
may be in whole or in part, but must be by the affirmative vote of the 
majority of the whole commission, provided, however, that prior to any 
such adoption a public hearing shall have been held not less than fifteen 
(15) days after notice thereof shall have been posted in at least three 
(3) public places within the area affected. The resolution adopting the 
district or any part or parts covering one or more of the functional 
elements which may be included within the district, shall refer expressly 
to the maps, charts and descriptive matters forming the pattern or part 
thereof; provided that the board of county commissioners shall have the 
power to authorize such variance from the recommendations of the 
planning commission as will not be contrary to the public interest, where, 
owing to special conditions a literal enforcement of the decision of the 
planning and zoning commission will result in unnecessary hardship. 


History: En. Sec. 3, Ch. 154, L. 1953. — nicipality to approval of subdivision map 


or plat. 11 ALR 2d 532. 
Collateral References 


Validity of conditions imposed by mu- 


16-4104. Surveys and examinations—powers..The planning and zon- 
ing commission, and any of its members, officers and employees in the 
performance of their functions, may enter upon any land and make exam- 
inations and surveys and place and maintain the necessary monuments 
and markers thereon. In general, the planning and zoning commission shall 
have such powers as may be appropriate to enable it to fulfill its functions 
and duties to promote county planning and to carry out the purposes 
of this act. All public officials, departments and agencies, having informa- 
tion, maps, and data deemed by the commission pertinent to county plan- 
ning are hereby empowered and directed to make such information avail- 
able for the use of the county planning and zoning commission. 

History: En. Sec. 4, Ch. 154, L. 1953. 


16-4105. Regulations—appeals—permits for construction. The plan- 
ning and zoning commission may, for the benefit and welfare of the county, 
prepare and submit to the board of county commissioners, drafts of resolu- 
tions for the purpose of carrying out the development districts, or any 
part thereof, previously adopted by the commission, including zoning and 
land use regulations, the making of official maps and the preservation of 
the integrity thereof, and including procedure for appeals from decisions 
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made under the authority of such regulations, and regulations for the 
conservation of the natural resources of the county, and the board of 
county commissioners is hereby authorized to adopt such resolutions; pro- 
vided that any person aggrieved by any decision of the commission or 
the board of county commissioners, may, within thirty (380) days after 
such decision or order, appeal to the district court in the county in which 
the property involved, is located. The planning and zoning commission 
hereby is empowered to authorize and provide for the issuance of permits 
as a prerequisite to construction, alteration or enlargement of any building 
or structure otherwise subject to the provisions of this act, and may 
establish and collect reasonable fees therefor. The fees so collected are 
to go to the general fund of the county. 


History: En. Sec. 5, Ch. 154, L. 1953. 
Appeals 


colleges, universities, and the like. 36 
ALR 2d 653. 


Validity of zoning regulations with re- 


An aggrieved party may appeal any de- 
cision of the county commissioners within 
thirty days after such decision was made 
to the district court. Doull v. Wohlsch- 
lager, 141 M 354, 377 P 2d 758, 766. (Dis- 
senting opinion, 141 M 354, 377 P 2d 758, 
766.) 


Collateral References 


Zoning regulations as affecting churches. 
138 ALR 1287 and 74 ALR 2d 377. 

Violation of zoning ordinance and regu- 
lation as affecting or creating liability for 
injuries or death. 31 ALR 2d 1469. 

Zoning regulations as applied to schools, 


spect to uncertainty and indefiniteness of 
district boundary lines. 39 ALR 2d 766. 

Attack on validity of zoning ordinance 
on ground of improper delegation of au- 
sey to. board or officer. 58 ALR 2d 
1083. 

Applicability of zoning regulations to 
governmental projects or activities. 61 
ALR 2d 970. 

Zoning regulations as to shopping cen- 
ters. 76 ALR 2d 1172, 

Validity of zoning ordinance limiting 
use of land near or surrounding airport. 
77 ALR 2d 1362. 


16-4106. Effect of act upon powers of incorporated communities to 


plan adjacent areas. The authority heretofore granted by law to the in- 
corporated communities to approve subdivision plats within the unincor- 
porated area adjacent to their corporate limits is not abrogated by this 
act except and until the board of county commissioners having jurisdic- 
tion over such adjacent area establish a planning commission, and adopt ini- 
tial regulations for subdivision control within adjacent areas or districts. 
Authority of the adjacent municipality shall be suspended on the effective 
date of the county regulation with respect to all areas governed by county 
subdivision regulations. 


History: En. Sec. 6, Ch. 154, L. 1953. Jlidity or regularity of zoning changes 
dealing with neighboring property. 37 ALR 
Collateral References 9d 1143. 


Standing of lot owner to challenge va- 


16-4107. “District” defined. For the purposes of this act the word 
“district” shall mean any area that consists of not less than forty (40) acres. 


History: En. Sec. 7, Ch. 154, L. 1953; Doull v. Wohlschlager, 141 M 354, 377 P 
amd. Sec. 1, Ch. 229, L. 1955. 2d 758, 763. (Dissenting opinion, 141 M 
354, 377 P 2d. 758, 766.) 

This section contemplated districts 
which would be less than an entire coun- 
ty. Doull v. Wohlschlager, 141 M 354, 377 


Construction 

A district under this section need not 
comprise an area of forty acres none of 
which are used for grazing, horticulture, P 2d 758, 763. (Dissenting opinion, 141 M 
agriculture or the growing of timber. 354, 377 P 2d 758, 766.) 
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CHAPTER 42 


MOSQUITO CONTROL DISTRICTS 


Section 16-4201. Definitions. 

16-4202. Board of county commissioners—power to create districts. 

16-4203. Petition for district—hearing. 

16-4204. Notice of hearing—mailing—publication—posting. 

16-4205. Objections to district—if owners of 51% of land area within pro- 
posed district object, commissioners not to proceed with creation 
of district. 

16-4206. Enlargement of districts—petitions—objections. 

16-4207. Mosquito control board—members—term—per diem. 

16-4208. Mosquito control board—powers. 

16-4209. State mosquito advisory committee—members—duties. 

16-4210. Mosquito control fund. 

16-4211. Dissolution of mosquito control district —- hearing — notice — unex- 
pended funds. 

16-4212. Removal, correction, prevention of conditions on lands contributing 
to production of mosquitoes—hearings—appeals—penalties. 

16-4213. Joint mosquito control districts. 

16-4214. Act controlling over other acts. 


16-4201. Definitions. In this act the expression: 

(a) “Commissioners” shall mean the board of county commissioners 
of any county ; 

(b) “District” shall mean any mosquito control district created under 
the provisions of this act; 

(c) “Board” shall mean the mosquito control board for any district 
created under this act; 

(d) “Committee” shall mean the state mosquito advisory committee; 

(e) “Resident-owned land” shall mean land situated within any district 
ereated or proposed to be created under this act the owner of which 
resides within the county in which such district or proposed district hes; 

(f{) ‘Resident freeholders” shall mean owners of land situated within 
any district created or proposed to be created under this act who reside 
in the county in which said land lies; : 

(g) “Mosquito” shall mean any ances belonging to the family Culicidae 
of the order Diptera; 

(h) ‘Mosquito pest” shall mean any group of mosquitoes which annoy 
man or his domestic animals or transmit any disease of man or of his 
domestic animals. 

History: En. Sec. 1, Ch. 183, L. 1953. Collateral References 
AgricultureC-1. 
3 C.J.S. Agriculture § 31. 

16-4202. Board of county commissioners—power to create districts. 
The board of county commissioners of any county shall have the power 
to create one (1) or more mosquito control districts within such county 
in the manner hereinafter provided. 

History: En. Sec. 2, Ch. 183, L. 1953. 


16-4203. Petition for district—hearing. When a petition signed by 
twenty-five per cent (25%) of the resident freeholders of any proposed 
district, is presented to the board of commissioners of such county, asking 
for the creation of a mosquito control district, the commissioners shall set 
a day for the hearing of the same and order notice thereof to be given 
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to all persons interested, as is hereinafter provided. Said petition shall set 
forth the boundaries of the proposed district. Such proposed district may 
include any incorporated or unincorporated city or town of the county. 


History: En. Sec. 3, Ch. 183, L. 1953; 
amd. Sec. 1, Ch. 226, L. 1955. 


16-4204. Notice of hearing—mailing—publication—posting. Notice of 
such hearing shall be mailed, by registered letter, to each nonresident land- 
owner within the proposed district, at his last known address. The address 
of the landowner as set forth in the conveyance by which he secured title, 
provided such conveyance contains his address, shall be deemed his last 
known address, unless by affidavit it shall appear that the landowner has 
another address. If no known address appears, service shall be deemed 
complete upon publication as hereinafter provided for. Such notice shall 
also be posted in three (3) public places within the district, and where the 
district is partly in one county and partly in another county, notice must 
be posted in each county, but not in three (3) places in each county, and 
be published in a newspaper within or nearest the district, and if the 
district is partly in one (1) county and partly in another county, in a 
newspaper in each county, if such newspaper exists. Such publication must 
be for two (2) weekly issues and such posting, mailing and first publica- 
tion shall be at least ten (10) days before the hearing. Accompanying peti- 
tion for creation of a district shall be sufficient funds to defray the cost 
of publication and posting. 

History: En. Sec. 4, Ch. 183, L. 1953. 


16-4205. Objections to district—if owners of 51% of land area within 
proposed district object, commissioners not to proceed with creation of dis- 
trict. At such a hearing or at any time following the first (1st) publication 
of notice of such hearing, until the time of said hearing, any landowner 
may file his written objections to the creation of the district. Such objec- 
tions shall be delivered to the county clerk, who shall endorse thereon the 
date of its receipt by him. Upon such hearing, if the commissioners believe 
the creation of such a district to be to the best interest of such area and 
those resident therein, they shall by an order, duly made and entered on 
their minutes, declare the district created, setting forth the name and 
boundaries of the district and the description of land contained therein. 
Provided, that if the owners of fifty-one per cent (51%) or more of the 
land within the proposed district file their written objections to the crea- 
tion of such district, the commissioners shall not proceed with the creation 
of such -district. Before setting a time for hearing, such petition, the 
commissioners may cause a survey and study of the area sought to be 
included in such district to be made by competent personnel and may 
submit a report thereof to the state mosquito advisory committee for its 
review and recommendations. 

History: En. Sec. 5, Ch. 183, L. 1953. 


16-4206. Enlargement of districts—petitions—objections. Any such 
district at any time subsequent to its creation may be enlarged to include 
adjacent land upon the presentation to the board of county commissioners 
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of a petition signed by the owners of twenty-five per cent (25%) of the 
resident-owned land lying within the area proposed to be annexed to the 
district. If any such petition for enlargement of an existing district is 
presented, the board of county commissioners shall set a time for hearing 
thereon and shall cause notice thereof to be given in the manner provided 
by section 16-4204. If, upon such hearing, the commissioners believe it to 
be to the best interests of the area and those resident therein that such area 
be annexed to the district, they shall by an order duly made and entered 
on their minutes, declare the area in question to be annexed to the district, 
and such annexed area shall thenceforth be considered a part of such dis- 
trict for all purposes as thereof originally included therein. If prior to the 
time of such hearing, written objections are filed in the manner provided 
in section 16-4205 by owners of fifty-one per cent (51%) or more of the land 
included in the area proposed to be annexed to the district, the commis- 
sioners shall not act on such petition. 
History: En. Sec. 6, Ch. 183, L. 1953. 


16-4207. Mosquito control board—members—term—per diem. Upon 
the creation of any mosquito control district, the commissioners shall 
appoint a mosquito control board composed of not less than three (3) nor 
more than five (5) members, each of whom shall be a freeholder within 
the district. The terms of office for the first appointed members shall 
be so arranged that they do not all expire at the same time, and for that 
purpose may be set for any length of time not more than three (8) years. 
Thereafter the terms of all members shall be three (8) years, the term 
of one (1) member expiring on the first (Ist) day of July in each year. 
Said board shall be a body corporate and shall act as such, and said 
members shall be public officers and they shall organize each year by 
choosing a chairman who shall be from among the appointed members, 
and a secretary. All such board members shall serve without pay, except 
that the appointed members shall receive ten dollars ($10.00) per diem 
for each day when the board is actually in session and their necessary 
mileage as provided by law. The health officer having jurisdiction in the 
proposed district, sanitarian or a member of his staff, and the county 
extension agent, if the county has any, or all such officers, shall be ex 
officio members of such board without vote. 

History: En. Sec. 7, Ch. 183, L. 1953. 


16-4208. Mosquito control board—powers. The mosquito control board 
shall have power: 

1. To develop and administer a program for the abatement and allevia- 
tion of mosquito pest conditions within the district. 

2. To employ such suitable and competent assistants and employees 
as may be necessary and provide for their compensation. 

3. To purchase, rent, or execute leasing agreements for such equipment 
and material as they may determine to be necessary for carrying on an 
effective control program. 

4. To co-operate with any corporation, association, individual, or group 
of individuals, including any agency of the federal or state governments, 
in a mosquito abatement program. 
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5. To receive gifts, grants or donations for the purpose of advancing 
its program. 

6. To take such action as may be necessary or advisable to survey, 
control, modify or abate any condition which may or does contribute to 
the existence of the mosquito pest, and for this purpose to enter upon any 
premises located within the said district, through its members, employees 
or agents. 


History: En. Sec. 8, Ch. 183, L. 1953. sulting from insecticide and vermin eradi- 


ti ; ; 
Collateral References cation operations. 25 ALR 2d 1057 


Tort liability for injury or damages re- 


16-4209. State mosquito advisory committee—members—duties. (a) 
There is hereby established a state mosquito advisory committee which 
shall be composed of the state board of entomology and the heads of the 
departments of agricultural engineering, agronomy and soils of Montana 
state college. The chairman of the state board of entomology shall be the 
chairman of said committee. 

(b) It shall be the duty of such committee to advise the commissioners 
of any county relative to the creation of mosquito control districts with- 
in such county and to advise the boards of such districts in connection 
with their control programs. 

(c) Annually on or before the first (lst) day of February, the board 
of each district shall submit to such committee for its review and advice 
a written report of its operations for the preceding year and a written 
plan covering its control program for the ensuing year. 

History: En. Sec. 9, Ch. 183, L. 1953. 


16-4210. Mosquito control fund. The board of county commissioners 
of any county within which a mosquito control board has been created 
shall establish a mosquito control fund, and at the time fixed by law for 
levy and assessment of taxes shall levy a tax of not exceeding five (5) 
mills on the dollar of the total taxable valuation in such district on the 
real property situated within the said district, the proceeds of which 
shall be placed in a separate fund with the county treasurer of such 
county and shall be used solely for the purpose for which such mosquito 
control district was created. Warrants upon such fund shall be drawn by 
the board of county commissioners upon the presentation of claims approved 
by the mosquito control board. 

History: En. Sec. 10, Ch. 183, L. 1953. 


16-4211. Dissolution of mosquito control district—hearing—notice— 
unexpended funds. A mosquito control district may be dissolved upon 
presentation to the board of county commissioners of a petition signed 
by the owners of at least fifty-one per cent (51%) of the resident-owned 
land lying within such district. Upon the filing of such petition, the board 
of county commissioners shall set a time for hearing the same and shall 
cause notice thereof to be posted in at least three (3) public places within 
said district and to be published, at least, once in the official newspaper of 
the county, published in said district, such posting and publication to be at 
least ten (10) days before said date of hearing. If the district is partly 
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in one (1) county and partly in another county, notice must be posted 
in each county but not three (3) times in each county, and notice must 
be published in the official newspaper of each county. If upon such hear- 
ing, the commissioners find such petition to be sufficient and that there 
is good reason for the dissolution of such district, the commissioners shall 
enter upon their minutes an order dissolving such district. The effective 
date of such dissolution shall be set by the commissioners at such time 
within the fiscal year as best conforms with the operations of the county 
budget. Any funds unexpended at the dissolution of a district shall be 
paid over into the county general fund, and where the district is partly 
in one (1) county and partly in another county, the funds shall be appor- 
tioned between the counties and such apportionment shall be based on 
the taxable value of the land which is within the district. Physical assets 
may be liquidated as provided for in section 16-1009, and where the district 
is partly in one (1) county and partly in another county, the proceeds of 
the sale of physical assets will be apportioned in like manner as the 
liquid assets. 
History: En. Sec. 11, Ch. 183, L. 1953. 


16-4212. Removal, correction, prevention of conditions on lands con- 
tributing to production of mosquitoes — hearings — appeals — penalties. 
(a) Whenever there exists within the district any condition which unnec- 
essarily contributes to the production of mosquitoes, and in the judgment 
of the board it is reasonably feasible for the owner of the land on which 
such condition exists to remove, correct or prevent the same, the board 
shall have the power to notify such landowner in writing to remove, correct 
or destroy such condition within a reasonable time, to be specified in such 
notice, and to prevent the recurrence thereof. The board shall provide 
for a hearing whenever there is a condition upon the land in need of 
attention as provided for and in keeping with the provisions of this act. 
The board shall determine from the evidence presented at the hearing 
whether the above mentioned condition does exist and shall order compli- 
ance in keeping with the provisions of this act. The landowner shall have 
the right of appeal, which said appeal shall be conducted in the same 
manner as appeals in civil action. 

(b) Any person who in any manner willfully interferes with the mos- 
quito control board, its officers, agents or employees in carrying out the 
provisions of this act shall be guilty of a misdemeanor and upon conviction 
thereof shall be fined not to exceed the sum of one hundred dollars 
($100.00), and if the court should so determine, such person shall also 
be subject to the requirement of giving a bond to keep the peace to prevent 
further future interference with the work of said officials, their agents 
and employees. : 

(c) All fines, forfeited bonds, and penalties collected under the provi- 
sions of this act shall be paid to the county treasurer of each county and 
by him placed to the credit of the mosquito control fund. 

History: En. Sec. 12, Ch. 183, L. 1953. 


16-4213. Joint mosquito control districts. Joint mosquito control dis- 
tricts, that is, districts which lie partly in one (1) county and partly in 
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another, may be created or dissolved in the same manner as provided in 
this act for other districts, except that in such cases all petitions must 
be directed to the commissioners of each county affected, and must be 
acted upon by them concurrently. In the case of such districts, the mos- 
quito control board shall be constituted in the same manner and shall 
have the same powers as in this act is provided for other boards, except 
that appointments shall be made by joint action of the commissioners in 
all counties affected and each county shall be represented among the 
appointed members of the board. The county health officer, county sani- 
tarian and county extension agent of each county shall be ex officio mem- 
bers of the board without vote. The annual tax levy, if any, shall be made 
by agreement of the commissioners of all counties affected and shall apply 
uniformly throughout such joint districts. 
History: En. Sec. 13, Ch. 183, L. 1953. 


16-4214. Act controlling over other acts. In so far as the provisions of 
this act are inconsistent with the provisions of any other law, the provisions 
of this act shall be controlling. 

History: En. Sec. 14, Ch. 183, L. 1953. 


CHAPTER 43 
PUBLIC HOSPITAL DISTRICTS 


Section 16-4301. Purpose of act—allowable territory embraced within public hospital 
district. 
16-4302. Petition to board of county commissioners. 
16-4303. Hearing. 
16-4304. Reference of creation of district at election. 
16-4305. Resolution and order of board as respects election. 
16-4306. Favorable vote—commissioners finally to organize district. 
16-4307. Government of district—appointment, election and terms of trustees. 
16-4308. Powers of district. 
16-4309. Budget and tax levy. 
16-4310. Regulations. 
16-4311. Withdrawal of portion of district, petition for. 
16-4312. Alteration of boundaries—annexation. 
16-4318. Dissolution of district. 


16-4301. Purpose of act—allowable territory embraced within public 
hospital district. The purpose of this act is to authorize the establishment 
of public hospital districts which shall have power to own and operate 
public hospitals, or to lease and operate public hospitals, or to maintain 
or aid in the maintenance and operation of a public hospital, and in either 
case to supply hospital facilities and services to residents of such districts, 
and as herein authorized, to others. A public hospital district may contain 
the entire territory embraced within a county or any portion or sub- 
division thereof. 

History: En. Sec. 1, Ch. 155, L. 1953. Collateral References 


Hospitals€=2. 
41 C.J.S. Hospitals § 4. 


16-4302. Petition to board of county commissioners. Whenever a 
petition, signed by not less than thirty per centum (30%) of the citizens 
who are owners of property located within the boundaries of a proposed 
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public hospital district, and whose names appear as such property owners 
upon the last completed assessment roll of the county in which said pro- 
posed district is situated, which petition shall definitely describe the 
boundaries of the proposed district and request that the territory within 
said boundaries be organized into a public hospital district, shall be ad- 
dressed and presented to the board of county commissioners of the county 
in which the proposed district is situated, at any regular or special meet- 
ing of said board, it shall file the same and act thereon as herein prescribed. 
The said board of county commissioners, by resolution, shall fix a time for 
a hearing upon said petition at not less than two (2) nor more than four 
(4) weeks from the time of presentation thereof, and shall cause notice 
to be given of the time and place of said hearing by publication in a news- 
paper published in the county in not less than two (2) successive issues of 
said newspaper, the last publication of which notice shall be at least two 
(2) weeks before said hearing. Said notice shall state that any person 
residing in or owning property within said proposed district or any part 
thereof as described in said petition, may appear before said board at 
the hearing and show cause why the said district should not be created. 
History: En. Sec. 2, Ch. 155, L. 1953. 


16-4303. Hearing. At the time fixed for said hearing, the board shall 
determine whether or not the petition complies with the requirements 
hereinbefore set forth and whether or not the notice required herein has 
been published as required. At such hearing the board must hear all com- 
petent and relevant testimony offered in support of or in opposition to 
said petition and the creation of such district. Said hearing may be ad- 
journed from time to time for the determination of said facts, or hearing 
petitioners or objectors, but no adjournment shall exceed two (2) weeks 
in all from and after the date originally noticed and published for the 
hearing. . 

History: En. Sec. 3, Ch. 155, L. 1953. 


16-4304, Reference of creation of district at election. If the board of 
county commissioners shall determine that the petitioners have complied 
with the requirements herein set forth and that the prescribed notice has 
been published, it shall thereupon proceed by resolution to refer the ques- 
tion of the creation of such district to the persons qualified to vote on 
such proposition as in this act prescribed. Said board, in its resolution of 
reference, may make such changes in the boundaries of the proposed dis- 
trict as it may deem advisable, without, however, including any additional 
lands not described in the petition, and shall define and establish the 
boundaries of the district, and it shall call an election, upon the question 
of the creation of the district. 

History: En. Sec. 4, Ch. 155, L. 1953. 


16-4305. Resolution and order of board as respects election. The board 
must, in its resolution, designate whether or not a special election shall 
be held, or whether the matter shall be determined at the next general 
election. If a special election is ordered, the board must, in its order, 
specify the time and place for such election, the voting places, and shall 
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in said order appoint and designate judges and clerks therefor. The 
election shall be held in all respects as nearly as practicable in conformity 
with the general election laws; provided that the polls shall be open from 
eight (8) o’clock a. m. to six (6) o’clock p. m., on the day appointed for 
such election. At such election, the ballots must contain the words “Hos- 
pital District, Yes’ and “Hospital District, No.” The judges of the elec- 
tion shall certify to the board of county commissioners the results of said 
election. No person shall be qualified to vote at such election who has not 
attained twenty-one (21) years of age, who is not an owner of property 
within the boundaries of said district as defined by the board, and whose 
name does not appear on the last completed assessment roll of the county. 
History: En. Sec. 5, Ch. 155, L. 1953. 


16-4306. Favorable vote—commissioners finally to organize district. 
In the event that a majority of the votes cast are in favor of the creation 
and establishment of said hospital district, the board of county commis- 
sioners shall, within ten (10) days after the election, by resolution certify 
such result, and proceed with the organization of such district as herein 
specified. 

History: En. Sec. 6, Ch. 155, L. 1953. 


16-4307. Government of district—appointment, election and terms of 
trustees. Said hospital district shall be governed and managed by a board 
of three (8) trustees, elected by the persons within the district who have 
the same qualifications as voters upon the question of “creation of the dis- 
trict.” The trustees must be elected from among the freeholders residing 
within said district, and the trustees elected for the first board shall serve 
for terms commencing upon their being elected and qualified and terminat- 
ing one (1) two (2) and three (3) years respectively, from the first Monday 
in May following their election, and until their respective successors shall 
be elected and qualify. Annually thereafter there shall be elected a 
trustee to serve for a term of three (3) years and until his successor shall 
be elected and qualify and such term of three (8) years shall commence on 
the first Monday in May following the said trustee’s election. The first 
board of trustees shall be elected at the same election held upon the crea- 
tion of the district, subject to the creation thereof, shall qualify upon the 
organization of the district, if created, and the trustees may be nominated 
and have their names appear upon the ballots upon the filing with the board 
of county commissioners of a petition signed by any five (5) qualified 
electors of the district. Any elector may sign aS many nominating petitions 
as there are persons to be elected. All elections and nominations for elec- 
tion of trustees thereafter, shall be conducted by said qualified voters in the 
same manner as provided by the laws of the state of Montana for the elec- 
tion of school trustees of a second or third class school district, provided 
that wherever in the said laws of the state of Montana it is provided that 
certain action shall be performed or filings made with the clerk of the 
school board, the trustees or the board of trustees of the school district or 
the county superintendent of schools, the same shall, for the purposes of 
this act, be taken to refer to the clerk of the board of trustees of the public 
hospital district, the trustees or the board of trustees of the public hospital 
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district or the county clerk, respectively. The trustees at their first meet- 
ing shall adopt bylaws for the government and management of the district, 
and shall appoint a qualified person to serve as clerk of the said board, 
who may or may not be one of their number. The trustees shall serve 
without pay. A vacancy upon the board of trustees, or in the office of clerk 
shall be filled by appointment by the remaining members and the ap- 
pointee shall serve until the next ensuing election for trustees. 


History: En. Sec. 7, Ch. 155, L. 1953; 
amd. Sec. 1, Ch. 97, L. 1955. 


16-4308. Powers of district. Said district may own and operate a pub- 
lic hospital; may lease and operate a public hospital; may maintain, or aid 
in the maintenance and operation, of a public hospital within said district; 
may hold title to property by grant, gift, devise, bequest, lease, contract, 
or in trust, or by any lawful method; and it may perform all acts neces- 
sary or proper for the carrying out and supply of hospital services and 
facilities. Such a hospital must admit persons without regard to race, 
color, or sex, but such obligation shall not prevent the board of trustees 
of such hospital from establishing reasonable minimum rates for hospital 
quarters, services and supplies; indigents needing such services, and for the 
rendition of which provision is made by the laws of Montana, must be 
admitted to such public hospitals, on terms and rates prescribed or author- 
ized by law. 


History: En. Sec. 8, Ch. 155, L. 1953. 


16-4309. Budget and tax levy. The board of hospital trustees shall, 
annually, present their budget to the board of county commissioners at 
the regular budget meetings as prescribed by law, and therewith certify 
the amount of money necessary and proper for the ensuing year. The 
board of county commissioners must, annually, at the time of levying 
county taxes, fix and levy a tax, in mills, upon all property within said 
hospital district clearly sufficient to raise the amount certified by the board 
of hospital trustees. The tax so levied shall not in any year exceed three 
(3) mills on each dollar of taxable valuation of property within said 
district. 

History: En. Sec. 9, Ch. 155, L. 1953. 


16-4310. Regulations. The trustees shall make proper rules and regula- 
tions for the management of such hospitals. The procedures for the col- 
lection of the tax shall be in accordance with the existing laws of the 
state of Montana. The funds collected under the tax levy shall be held 
by the county treasurer who shall be, ex officio, the treasurer for the hos- 
pital district and such treasurer shall keep a detailed account of all tax 
moneys paid into the fund, of all other moneys from any source received 
by the district, and of all payments and disbursements from the fund. 
Funds shall be paid out on warrants issued by direction of the board of 
trustees, signed by the majority of its membership. 


History: En. Sec. 10, Ch. 155, L. 1953; 
amd. Sec. 2, Ch. 97, L. 1955. 


744 


PUBLIC HOSPITAL DISTRICTS 16-4812 


16-4311. Withdrawal of portion of district, petition for. Any portion 
of a public hospital district may be withdrawn therefrom as in this section 
provided, upon receipt of a petition signed by fifty-one per centum (51%) 
of the taxpayers, or more, residing in and owning property within the 
area desired to be withdrawn from any public hospital district, on the 
grounds that such area will not be benefited by remaining in said district. 
The board of county commissioners shall, upon the filing of such a petition, 
fix a time for the hearing of such withdrawal petition which time shall not 
be more than four (4) weeks after the receipt thereof. The board shall, 
at least two (2) weeks prior to the time so fixed, publish a notice of such 
hearing in two (2) successive issues of a newspaper published in the 
county. No petition for withdrawal shall be entertained or acted upon 
by the board, unless the same is filed before the first Monday in March 
of any year. Any person interested may appear at said hearing and present 
objections to the withdrawal of said portion from said district. The board 
shall consider the petition and all objections thereto, and pass upon the 
merits thereof, and make its order in accordance therewith. Such order 
is subject to review by the district court of the county, and appeal may be 
taken from the final judgment of such district court to the supreme court 
of Montana. 

History: En. Sec. 11, Ch. 155, L. 1953. 


16-4312. Alteration of boundaries—annexation. The boundaries of any 
such public hospital district may be altered and outlying districts be 
annexed from territory contiguous thereto in the following manner: A 
petition signed by ten per centum (10%) or more freeholders within the 
territory proposed to be annexed, or by a majority of such freeholders 
if there are less than twenty-five (25) residing within the area proposed 
to be annexed, designating the boundaries of such contiguous territory 
proposed to be annexed and asking that it be annexed to said public hos- 
pital district, shall be presented to the board of county commissioners of 
the county in which said public hospital district is situated. At the first 
regular meeting after the presentation of said petition, said board of 
county commissioners shall cause notice of said petition to be published 
in two (2) successive issues of a newspaper published in the county prior 
to the date fixed by said board for the hearing of said petition, which 
date shall be not less than four (4) weeks after the filing of such petition. 
Upon the date fixed for such hearing or continuance thereof, said board 
shall take up and consider said petition and any objections which may be 
filed to the inclusion of any additional area or territory in said district. 
Said board of county commissioners shall have the power by order entered 
on its minutes to grant said petition either in whole or in part, and by 
order entered on its minutes to alter the boundaries of said public hospital 
district and to annex thereto all, or such portion of said area or territory 
described in said petition as will be benefited thereby. This territory shall 
become and be a part of such public hospital district and shall be subject 
to the tax authorized by this act, together with the pre-existing area of 
said district, and such tax shall be uniform for the whole area and terri- 
tory in the district, as enlarged. 

History: En. Sec. 12, Ch. 155, I. 1953. 
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16-4313. Dissolution of district. At any time after five (5) years from 
the date any public hospital district is created, such district may be dis- 
solved upon presentation to the board of county commissioners of a peti- 
tion signed by at least fifty-one per centum (51%) of the owners of prop- 
erty lying within such district as shown by the last completed assessment 
roll. Upon the filing of such petition, the board of county commissioners 
shall set a time for hearing the same and shall cause notice thereof to be 
posted in at least three (8) separate public places within said district 
for at least two (2) weeks prior to the hearing, and which notice shall, also, 
be published for at least two (2) successive issues in a newspaper pub- 
lished in the county prior to such hearing. If upon such hearing the com- 
missioners find such petition to be sufficient and that the district is not 
indebted in any amount beyond funds immediately available to extinguish 
all of its debts and obligations and that there is good reason for the dis- 
solution of such district, the commissioners shall enter upon their minutes 
an order dissolving such district. Such order shall be filed, of record, and 
the dissolution shall be effective for all purposes six (6) months after the 
date of filing said order of dissolution, providing that at or before such 
time the board of trustees of said district certifies to the board of county 
commissioners that all debts and obligations of the district have been 
paid, discharged or irrevocably settled, together with legal proof thereof. 

History: En. Sec. 13, Ch. 155, L. 1953. 


CHAPTER 44 
METROPOLITAN SANITARY AND/OR STORM SEWER SYSTEMS 


Section 16-4401. Metropolitan sanitary and/or storm sewer districts—resolution of 

intention—contents. 

16-4402. City or town concurrence in resolution—notices. 

16-4403. Protests and hearing. 

16-4404. Resolution creating district. 

16-4405. Description. 

16-4406. Federal property omitted from assessment. 

16-4407. Method of assessment. 

16-4408. Cost of making improvements in special improvement districts— 
resolution, levy, and assessment. 

16-4409. Resolution—notice—hearing. 

16-4410. Assessments as lien. 

16-4411. Ex officio commissioners of district—jurisdiction. 

16-4412. Federal funds for local publie works programs. 

16-4413. Applicable provisions of Rural Improvement District Act. 

16-4414. Boundary changes. 

16-4415. Area polluting a watercourse. 

16-4416. Rates, charges and rentals for services, 

16-4416.1. Public hearing on levy for operation and maintenance of system— 
publicaiton and posting of notice. . 

16-4416.2. Operation and maintenance budget filed with county clerk. 

16-4416.3. County budget laws applicable to districts. 

16-4416.4. Records of collections and expenditures for operation and mainte- 
nance—delinquent property listed. 

16-4417. Reserve fund. 

16-4418. Previous proceedings validated. 


16-4401. Metropolitan sanitary and/or storm sewer districts—resolu- 
tion of intention—contents. Whenever the public convenience and neces- 
sity may require in order to construct sanitary and/or storm sewer systems 
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within any county, and which said sanitary and/or storm sewer systems 
would serve the inhabitants of any county as well as the inhabitants of 
any city or town within said county, the board of county commissioners 
with the approval of the city or town council may create metropolitan 
sanitary and/or storm sewer districts. 


Before creating any metropolitan sanitary and/or storm sewer district 
the board of county commissioners shall pass a resolution of intention so 
to do, which said resolution shall designate: 


(a) the proposed name of such district, 
(b) the necessity for the proposed district, 


(c) a general description of the territory or lands to be included 
within said district, giving the boundaries thereof, 


(d) the general character of the sanitary and/or storm sewer system 
and its proposed location, 


(e) the name of the engineer who is to have charge of the work, and 
({) the estimated cost thereof. 


History: En. Sec. 1, Ch. 185, L. 1957. Sewer District No. 1, — M —, 417 P 2d 
O27 228. 
References i 


Duffie v. Metropolitan Sanitary & Storm 


16-4402. City or town concurrence in resolution—notices. Upon pas- 
sage of such resolution of intention, the board of county commissioners 
shall transmit a copy of the same to the executive head of any city or 
town within the proposed district for consideration by such city or town 
eouncil, and if the city or town council shall by resolution concur in the 
resolution of the board of county commissioners a copy of the resolution 
of concurrence shall be transmitted to the board of county commissioners. 


If the city or town council does not concur in the resolution of the 
board of county commissioners, the board shall have no authority to pro- 
eeed further with the creation of the district. However, if the city or 
town council concurs in the resolution of the board of county commis- 
sioners, the board must give notice of the passage of its resolutions of 
intention, and of the concurrence therein by the city or town council, which 
notice must be published for ten consecutive days in a daily newspaper or 
in two issues of a weekly newspaper published nearest to the place where 
such improvement district is to be created, and shall also cause to be 
posted within the boundaries of such special improvement district, a copy 
of such notice in three public places, and a copy of such notice shall be 
mailed to every person, firm or corporation, or the agent of such person, 
firm or corporation owning property within the proposed district, at his 
last known place of residence upon the same day such notice is first pub- 
lished or posted. 

Such notice must describe the general character of the improvement, or 
improvements, so proposed to be made, state the estimated cost thereof, 
and designate the time when, and the place where, the board of county 
commissioners will hear and pass upon all protests that may be made 
against the making or maintenance of such improvements, or the creation 
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of such district, and the said notice shall refer to the resolution on file in 
the office of the county clerk for the description of the boundaries. 
History: En. Sec. 2, Ch. 185, L. 1957. 


16-4403. Protests and hearing. At any time within thirty days after 
the date of the first publication of the passage of the resolution or inten- 
tion, any owner of property liable to be assessed for said work may make 
written protest against the proposed work. Such protest must be in 
writing and be delivered to the county clerk, who shall endorse thereon 
the date of the receipt by him. At the next regular meeting of the board 
of county commissioners, after the expiration of the time within which said 
protest may be so made, the board of county commissioners shall proceed 
to hear and pass upon all protests so made, and its decision shall be final 
and. conclusive; provided, however, if the protest against the proposed 
work is made by the owners of more than fifty per cent of the area in the 
proposed district, no further proceedings shall be taken by the board of 
county commissioners. 


In determining whether or not sufficient protests have been filed in 
the proposed district to prevent further proceedings therein, property 
owned by the city, county, and school districts shall be considered the 
same as any other property in the district. The board of county commis- 
sioners may adjourn said hearing from time to time. 

History: En. Sec. 3, Ch. 185, L. 1957. 


16-4404. Resolution creating district. When no protests have been 
delivered to the county clerk within thirty days after the date of the first 
publication of the notice of the passing of the resolution of intention, or 
when a protest shall have been found by said board of county commis- 
sioners to be insufficient, or shall have been overruled, immediately there- 
upon the board of county commissioners shall be deemed to have acquired 
jurisdiction to order improvements, but before ordering any of the said 
proposed improvements, the board of county commissioners shall pass a 
resolution creating the said metropolitan sanitary and/or storm sewer 
district in accordance with the resolution of intention theretofore intro- 
duced and passed by the board of county commissioners. 

History: En. Sec. 4, Ch. 185, L. 1957. 


16-4405. Description. In all resolutions, notices, orders, and deter- 
minations subsequent to the resolution of intention and notice of improve- 
ments it shall be sufficient to briefly describe the work or the metropolitan 
sanitary and/or storm sewer district, or both, and to refer to the resolu- 
tion of intention for further particulars. 

History: En. Sec. 5, Ch. 185, L. 1957. 


16-4406. Federal property omitted from assessment. Whenever any 
lot, piece or parcel of land belonging to the United States or mandatory of 
the government shall front upon the proposed work or improvement, or 
is to be included within the district declared by the board of county com- 
missioners in its resolution of intention to be a district to be assessed to 
pay the cost and expenses thereof, the said board of county commissioners 
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shall in the resolution of intention declare that the said lots, pieces or 

parcels of land or any of them shall be omitted from the assessment 

thereto to be made to cover the cost and expenses of said work or improve- 

ment, and the cost of said work or improvement in front of said lots, pieces 

or parcels of land shall be paid by the county from its general fund. 
History: En. Sec. 6, Ch. 185, L. 1957. 


16-4407. Method of assessment. To defray the cost of installing and 
maintaining either sanitary or storm sewer systems under the provisions 
of this act, the board of county commissioners shall adopt the following 
method of assessment: The board of county commissioners shall assess 
the entire cost of the improvements against the entire metropolitan sani- 
tary district, and each lot or parcel of land assessed in such district is to 
be assessed with that part of the whole cost which its area bears to the 
area of the entire district, exclusive of streets, avenues, alleys and public 
places. 

History: En. Sec. 7, Ch. 185, L. 1957. 


16-4408. Cost of making improvements in special improvement dis- 
tricts—resolution, levy, and assessment. To defray the cost of making im- 
provements in any special improvement district, the board of county com- 
missioners shall, by resolution, levy and assess a tax upon all property in 
the district created for such purpose, by using for a basis for such assess- 
ment the method provided for by this act. Such resolution shall contain 
a description of each lot or parcel of land, with the name of the owner, 
if known, and the amount of each partial payment, when made, and the 
day when the same shall become delinquent. The payment of the assess- 
ment to defray the cost of constructing any improvements in said metro- 
politan sanitary and/or storm sewer districts may be spread over a term 
of not to exceed twenty (20) years, payment to be made in equal install- 
ments. 

History: En. Sec. 8, Ch. 185, L. 1957. 


16-4409. Resolution—notice—hearing. Such resolution, signed by the 
chairman of the board of county commissioners, shall be kept on file in 
the office of the county clerk, and a notice signed by the county clerk, 
stating that the resolution levying a special assessment to defray the 
cost of making such improvements is on file in the office of the county 
clerk, subject to inspection, shall be published in at least one publication 
in a newspaper published nearest to where the special improvement is to 
be made. Such notice shall state the time and place in which objections 
to the final adoption of such resolution will be heard by the board of county 
commissioners, and the time for such hearing shall be not less than five 
days after the publication of such notice. At the time so fixed, the board 
of county commissioners shall meet and hear all such objections, and for 
that purpose may adjourn from day to day and may by resolution modify 
such assessment in whole or in part. A copy of such resolution, certified 
by the county clerk, must be delivered to the county treasurer two days 
after its passage. 

History: En. Sec. 9, Ch. 185, L. 1957. 
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16-4410. Assessments as lien. Any special assessment made and levied 
to defray the cost and expenses of any of the work enumerated in this 
act, together with any percentages imposed for delinquency and for cost 
of collection, shall constitute a lien upon and against the property upon 
which such assessment is made and levied, and from and after the date 
of the passage of the resolution levying such assessment, which hen can 
only be extinguished by payment of such assessment, with all penalties, 
costs and interest. 

History: En. Sec. 10, Ch. 185, L. 1957. 


16-4411. Ex officio commissioners of district—jurisdiction. The board 
of county commissioners shall be ex officio commissioners of the metro- 
politan sanitary and/or storm sewer district formed under the provisions 
of this act, and shall have sole and complete jurisdiction over all drainage 
structures and sewage treating plants which are now or may be hereafter 
built and situated within said district. The commission shall be respon- 
sible for the proper functioning and maintenance thereof, and for the 
condition and maintenance of all publicly owned streets, alleys, land, parks 
or other thoroughfares within the boundaries of such district in so far as 
such may be affected by the construction or maintenance of the struc- 
tures under control and jurisdiction of such district. 

History: En. Sec. 11, Ch. 185, L. 1957. 


16-4412. Federal funds for local public works programs. The board 
of county commissioners are hereby authorized to apply for, and receive 
from, the federal government on behalf of said metropolitan sanitary 
and/or storm sewer district, any moneys that may be appropriated by 
the Congress for aiding in local public works projects, and likewise the 
board of county commissioners may borrow from the federal government 
any funds available for assisting in the planning or financing of local 
public works projects, and repay the same out of the moneys received 
from the tax levy provided for in this act. 

History: En. Sec. 12, Ch. 185, L. 1957. 


16-4413. Applicable provisions of Rural Improvement District Act. 
The provisions of sections 16-1607, 16-1608, 16-1609, 16-1610, 16-1615, 16- 
1616, 16-1619, 16-1620, 16-1621, 16-1622, 16-1623, 16-1624, 16-1625, 16-1626, 
16-1627 and 16-1628, Revised Codes of Montana, 1947, pertaining to the 
powers and duties of the county commissioners in rural improvement dis- 
tricts shall likewise apply under the provisions of this act. 

History: En. Sec. 13, Ch. 185, L. 1957. tion, was repealed by Sec. 1, Ch. 1386, Laws 
Compiler’s Note : i 
Section 16-1621, referred to in this sec- 


16-4414, Boundary changes. The county commissioners may by reso- 
lution make such changes in the boundaries of a district as they shall 
deem reasonable and proper, but may not delete any portion of the pro- 
posed area which will create an island of included or excluded lands. 
They may not delete any portion of the proposed area which is contribut- 
ing or may reasonably be expected to contribute to the pollution of any 
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watercourse or a body of water in the proposed area. Nothing herein, 
however, shall permit the assessment of the cost of any such system 
against the lands remaining in the district, after any such boundary 
change, at a rate per square foot higher than the rate per square foot 
which would have been so assessed if the entire cost of the improvements 
as estimated in the resolution of intention had been assessed against each 
lot and parcel of land included within the boundaries of the district as 
described in said resolution of intention, unless a new resolution of in- 
tention to recreate the district is adopted and a hearing held thereon upon 
notice as required for the original resolution of intention. 


History: En. 16-4414 by Sec. 1, Ch. 165, 
L. 1965. 


16-4415. Area polluting a watercourse. For the purpose of this chap- 
ter it will be conclusively presumed that an area which is within fifteen 
hundred (1500) feet of a proposed or existing sanitary sewer, is contribut- 
ing to the pollution of a watercourse in the proposed area. 


History: En. 16-4415 by Sec. 2, Ch. 165, 
L. 1965. 


16-4416. Rates, charges and rentals for services. The board of county 
commissioners shall have full power and authority by ordinance or reso- 
lution to fix and establish just and equitable rates, charges and rentals 
for the services and benefits directly or indirectly afforded by any sani- 
tary or storm sewer system construction in and for a metropolitan sanitary 
and/or storm sewer district formed under this chapter. Such rates, charges 
and rentals shall be as nearly as possible equitable in proportion to the 
services and benefits rendered, and may take into consideration the 
quantity of sewage produced and its concentration and water pollution 
qualities in general and the cost of disposal of sewage and storm waters. 
The board of county commissioners shall have authority, by resolution and 
after hearing, to fix and establish the sewer rates, charges and rentals at 
amounts sufficient in each year, not to exceed five dollars ($5) per unit 
user per year, to provide income and revenues adequate for the payment 
of the reasonable expense of operation and maintenance of the system; to 
fix and establish an additional charge not to exceed three dollars ($3) per 
unit user per year for reasonable expense of operation and maintenance 
of a sewage treatment plant; and to levy; and assess a tax upon the tax- 
able valuation of each lot or parcel of land and improvements in the 
district not in excess of two (2) mills on each dollar of taxable valuation to 
provide sufficient revenues for the reserve fund of the amounts necessary 
to meet the financial requirements of such fund as described in section 
16-4417. 


History: En. 16-4416 by Sec. 3, Ch. 165, 
I. 1965; amd. Sec. 1, Ch. 202, L. 1967. 


16-4416.1. Public hearing on levy for operation and maintenance of 
system—publication and posting of notice. Not less than thirty (30) days 
prior to the date of making the levy for operation and maintenance of 
the system, the county commissioners will hold a public hearing on the 
resolution. Notice clearly setting forth the subject matter of the hearing 


751 


16-4416.2 COUNTIES 


and the date and place thereof will be given by the commissioners by pub- 
lication in a newspaper published and circulated in the county wherein the 
distriet is located once a week for three (3) consecutive weeks. The notice 
shall also be posted in three (3) public places within the district. 

History: En. Sec. 2, Ch. 202, L. 1967. 


16-4416.2. Operation and maintenance budget filed with county clerk. 
Not less than thirty (80) days prior to the date of the public hearing on 
the resolution, the county commissioners shall prepare and file in the office 
of the clerk and recorder of the county wherein the district is located and 
in the office of the board of county commissioners, a complete detailed 
budget for operation and maintenance of the system showing all income 
and expenditures for the year prior to the hearing and all estimated income 
and expenditures for the next ensuing year which the levy is assessed. 

History: En. Sec. 3, Ch. 202, L. 1967. 


16-4416.3. County budget laws applicable to districts. The provisions 
of law relating to county budgets and expenditures must be complied 
with by a metropolitan sanitary and/or storm sewer district. 

History: En. Sec. 4, Ch. 202, L. 1967. 


16-4416.4. Records of collections and expenditures for operation and 
maintenance—delinquent property listed. The records of the district per- 
taining to the collection of the operation and maintenance tax levied here- 
under and the records of the district pertaining to expenditures for con- 
struction of the system be kept and maintained in the office of the treasurer 
of the county wherein the district is located. These records shall include, 
but not be limited to, a list of individual property which is delinquent in 
payment together with the name of the owner or owners thereof. 

History: En. Sec. 5, Ch. 202, L. 1967. 


16-4417. Reserve fund. The board of county commissioners may, in 
order to secure prompt payment of any metropolitan sanitary and/or 
storm sewer district bonds issued in payment of the cost of improvements 
in and for the district, and the interest thereon as it becomes due, create, 
establish and maintain by resolution a fund to be designated as the “re- 
serve fund” for each issue of such bonds. For the purpose of providing 
money for the reserve fund the board of county commissioners may in 
its discretion, from time to time, transfer to the reserve fund from the 
operation and maintenance fund of the district such amount or amounts 
as may be deemed necessary or as may be agreed with the holders of 
the bonds, which amount or amounts so transferred shall be deemed and 
considered as loans from the operation and maintenance fund to the 
reserve fund. In connection with the issuance of metropolitan sanitary 
and/or storm sewer district bonds, the board of county commissioners 
may undertake and agree to issue orders annually authorizing loans or 
advances from the reserve fund to the fund maintained for the payment of 
the bonds, in amounts sufficient to make good any deficiency in the bond 
and interest accounts thereof to the extent that money is available, and 
may further undertake and agree to provide money for the reserve fund 
pursuant to the provisions of section 16-4416, by establishing and collect- 
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ing rates, charges and rentals for sewer services and benefits in amounts 
sufficient to provide net revenues, in excess of the current costs of op- 
eration and maintenance of the system, sufficient to maintain such balance 
in the reserve fund as the board of county commissioners may so agree 
to and undertake; which said undertakings and agreements shall be bind- 
ing upon the county as long as any of said bonds so offered, or any in- 
terest thereon, remains unpaid. Whenever any loan is made to any bond 
fund from the reserve fund, the reserve fund shall have a lien therefor on 
the land within the district which is delinquent in the payment of its 
assessments, and on all unpaid assessments and installments of assess- 
ments on the district, whether delinquent or not, and on all moneys 
thereafter coming into the bond fund, to the amount of such loan, together 
with interest thereon from the time it was made at the rate or percentage 
borne by the bond for payment of which, or of interest thereon, such 
loan was made; and whenever there shall be money in the bond fund 
which is not required for payment of any bond of the district or interest 
thereon, so much as may be necessary to pay such loan shall, by order of 
the board of county commissioners, be transferred to the reserve fund. If 
after all the bonds of the district have been fully paid and all money re- 
maining in the bond fund has been transferred to the reserve fund there 
still remains a debt from the district to the reserve fund, the board of 
county commissioners may foreclose the lien upon property within the 
district owing unpaid assessments to the district for the purpose of pay- 
ing off said loan to the reserve fund. Nothing herein shall permit the 
repayment of any loan to the reserve fund at any time unless all interest 
theretofore accrued on the bonds has been fully paid, and all principal 
theretofore agreed to be paid in accordance with such redemption sched- 
ule as may be provided in the resolution or resolutions authorizing such 
bonds. 


History: En. 16-4417 by Sec. 4, Ch. 
165, L. 1965. 


16-4418. Previous proceedings validated. All proceedings heretofore 
taken for the creation of any metropolitan sanitary and/or storm sewer 
district and the establishment of the boundaries thereof and the hearing 
of protests thereon and the construction or contracting for construction 
of sanitary and/or storm sewer systems in and for such districts and the 
authorization and issuance of bonds therefor are hereby validated, rati- 
fied, approved and confirmed. 


History: En. 16-4418 by Sec. 5, Ch. 
165, L. 1965. 


CHAPTER 45 
COUNTY WATER AND SEWER DISTRICTS 


Section 16-4501. Organization of county water and/or sewer districts authorized. 
16-4502. Organization of districts. 
16-4503. Petition—boundaries of district—publication. 
16-4504, Time of consideration—final hearing. 
16-4505. Proposition submitted—who may vote—certificate of secretary of 
state—district deemed incorporated—must hear testimony—suit 
commenced within ene year—election. 
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Power to construct works across streets, ete.—right of way through 


secretary— 


Directors may institute proceedings for exclusion—hearing—refer- 


16-4506. Election of directors—term of office. 
16-4507. Nomination of officers. 
16-4508. General law to govern. 
16-4509. Officers subject to recall. 
16-4510. Organization of board. 
16-4511. Ordinances—enacting clause—compensation. 
16-4512. General manager, secretary and auditor. 
16-4513. Informality not to invalidate. 
16-4514. Powers of district. 
16-4515. Powers exercised by board. 
16-4516. Duties of officers of board—depositary of funds—officers’ bonds. 
16-4517. Bonded indebtedness. 
16-4518. Election. 
16-4519. Notice. 
16-4520. Publication. 
16-4521. Canvass of returns. 
16-4522. Two-thirds vote necessary. 
16-4523. Value of bonds issued. 
16-4524. 
state lands. 
16-4525. Rates. 
16-4526. Rate to pay operating expenses. 
16-4527. Commissioners to levy water taxes. 
16-4528. Levy and collection of tax. 
16-4529. Initiative. 
16-4530. Referendum. 
16-4531. Adding to and consolidation of district. 
16-4532. Definitions. 
16-4533. Exclusion of territory—petition—contents—duties of 
hearing—order excluding lands. 
16-4534. 
endum. 
16-4501. 


Organization of county water and/or sewer districts author- 


ized. A county water and/or sewer district may be organized and incor- 
porated and managed as herein expressly provided and may exercise the 
powers herein expressly.granted or necessarily implied. 


History: En. Sec. 1, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


Constitutionality 


The County Water District Act (16-4501 
to 16-4534) is not unconstitutional on the 
ground that there is an invalid delegation 
of power by the legislature because in- 
adequate standards are provided in the 
act since the provisions of the act are 
sufficiently clear, definite, and certain to 
enable the county water district to know 
its rights and obligations. Parker v. 


County of Yellowstone, 140 M 538, 374 P 
2d 328, 333. 

The title of the County Water District 
Act (16-4501 to 16-4534) is not defective 
because it provides only for the construc- 
tion of waterworks since the provisions in 
the body of the act for water tax and 
bond tax are germane to that part of the 
title dealing with construction of water- 
works and such taxes are necessary to 
accomplish the general objects of the 
bill. Parker v. County of Yellowstone, 140 
M 538, 374 P 2d 328, 334. 


16-4502. Organization of districts. The people of any county or coun- 
ties, or portion of a city or a county, or city and county, or any combina- 
tion of these political divisions, whether such portion includes unincor- 
porated territory or not,.in the state of Montana, may organize a county 
water and/or sewer district under the provisions of this act by proceeding 


as herein provided. 


History: En. Sec. 2, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 167, L. 1965; amd. Sec. 1, 
Ch. 263, L. 1967. 


16-4503. Petition—boundaries of district—publication. 


A petition, 


which may consist of any number of separate instruments, shall be pre- 
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sented at a regular meeting of the board of commissioners of the county in 
which the proposed district is located, signed by the registered voters within 
the boundaries of the proposed district, equal in number to at least ten per 
centum (10%) of the registered voters of the territory included in such 
proposed district. When the territory to be included in such proposed 
district les in more than one county, a petition must be presented to the 
board of county commissioners of each county in which said territory lies 
and each of said petitions must be signed by at least ten per centum (10%) 
of the registered voters of the territory within said county to be included 
within such proposed district. Such petition shall set forth and describe 
the proposed boundaries of such district, and shall pray that the same be 
incorporated under the provisions of this act, and the text of such petition 
shall be published for ten (10) consecutive days in a daily newspaper or in 
two (2) issues of a weekly newspaper printed and published in every county 
in which said territory lies, together with a notice stating the time of the 
meeting at which same will be presented. The first publication shall be at 
least two (2) weeks before the time at which the petition is to be presented. 
When contained upon more than one (1) instrument, one (1) copy only of 
such petition need be published. No more than five of the names attached 
to said petition need appear in such publication of said petition and notice, 
but the number of signers shall be stated. 
History: En. Sec. 3, Ch. 242, L. 1957; 


amd. Sec. 2, Ch. 167, L. 1965; amd. Sec. 1, 
Ch. 263, L. 1967. 


16-4504. Time of consideration—final hearing. With such publica- 
tion there shall be published a notice of the time of the meeting of the 
board when such petition will be considered and that all persons interested 
therein may then appear and be heard. At such time the board of com- 
missioners shall hear the petition and those appearing thereon together 
with such written protests as shall have been filed with the county clerk 
and. recorder prior to such hearing by or on behalf of owners of taxable 
property situated within the boundaries of the proposed district within 
the county and may adjourn such hearing from time to time, not exceed- 
ing four (4) weeks in all. No defect in the contents of the petition or in 
the title to or form of the notice or signatures, or lack of signatures, 
thereto shall vitiate any proceedings thereon, provided such petition or 
petitions have a sufficient number of qualified signatures attached thereto. 
On the final hearing said board shall make such changes in the proposed 
boundaries which be within the county as may be deemed advisable and 
shall define and establish such boundaries, but said board shall not modify 
said boundaries as to exclude from such proposed district any territory 
which would be benefited by the formation of such district; nor shall any 
lands which will not, in the judgment of said board, be benefited by such 
district be included within such proposed district. Any person whose lands 
are benefited by such district may upon his application, to the board of 
the county in which his lands be in the discretion of said board, have 
such lands included within said proposed district. 


History: En. Sec. 4, Ch. 242, L. 1957; 
amd. Sec. 3, Ch. 167, L. 1965. 
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16-4505. Proposition submitted—who may vote—certificate of secre- 
tary of state—district deemed incorporated—must hear testimony—suit 
commenced within one year—election. Upon such hearing of said peti- 
tion, the board of commissioners shall determine whether or not said pe- 
tition complies with the requirements of the provisions of this act, and 
for that purpose must hear all competent and relevant testimony offered 
in support of or in opposition thereto. Such determination shall be en- 
tered upon the minutes of said board of commissioners. A finding of the 
board of commissioners in favor of the genuineness and sufficiency of the 
petition and notice shall be final and conclusive against all persons except 
the state of Montana upon suit commenced by the attorney general. Any 
such suit must be commenced within one (1) year after the order of the 
board of commissioners declaring such district organized as herein pro- 
vided, and not otherwise. Upon the final determination of the boundaries 
of the district the board of commissioners of each county in which said 
district lies shall give notice of an election to be held in said proposed 
district for the purpose of determining whether or not the same shall be 
incorporated, the date of which election shall be not more than sixty (60) 
days from the date of the final hearing of such petition. Such notice shall 
describe the boundaries so established and shall state the proposed name 
of the proposed incorporation (which name shall contain the words 
MOOR AILES V9). Re. county water and/or sewer district”), and this notice shall 
be published for ten (10) consecutive days in a daily newspaper or in two 
(2) issues of a weekly newspaper printed and published in every county in 
which said district lies. The first publication shall be made at least two (2) 
weeks before the time at which the election is to be held. At such election 
the proposition to be submitted shall be: “Shall the proposition to organize 
LA OR Ja BG county. water and/or sewer district under (naming the 
chapter containing this act) of the acts of the -....................... session of the 
Montana legislature and amendments thereto be adopted?” And the elec- 
tion thereupon shall be conducted, the vote canvassed and the result de- 
clared in the same manner as provided by law in respect to general elections, 
so far as they may be applicable, except as in this act otherwise provided. 
No person shall be entitled to vote at any election under the provisions of 
this act unless such person possesses all the qualifications required of elec- 
tors under the general election laws of the state, and is the owner of taxable 
real property located within the county in which he proposes to vote and 
situated within the boundaries of the proposed district. Within four 
(4) days after such election the vote shall be canvassed by the board of 
commissioners. If a majority of the votes cast at such election in each 
municipal corporation or part thereof and in the unincorporated terri- 
tory of each county ineluded in such proposed district shall be in favor of 
organizing such county district, said board of each such county shall by an 
order entered on its minutes declare the territory enclosed within the 
proposed boundaries duly organized as a county water and/or sewer district 
under the name theretofore designated, and the county clerk of each such 
county shall immediately cause to be filed with the secretary of state and 
shall cause to be recorded in the office of the county recorder of the county 
or counties in which such district is situated, each, a certificate stating that 


756 


COUNTY WATER AND SEWER DISTRICTS 16-4507 


such a proposition was adopted. Upon the receipt of such last-mentioned 
certificate the secretary of state shall, within ten (10) days, issue his 
certificate reciting that the district (naming it) has been duly incorporated 
according to the laws of the state of Montana. A copy of such certificate 
shall be transmitted to and filed with the county clerk of the county or 
counties in which such district is situated. From and after the date of 
such certificate, the district named therein shall be deemed incorporated, 
with all the rights, privileges and powers set forth in this act and neces- 
sarily incident thereto. In case less than a majority of the votes cast are 
in favor of said proposition the organization fails but without prejudice 
to renewing proceedings at any time in the future. 


History: En. Sec. 5, Ch. 242, L. 1957; 
amd. Sec. 4, Ch. 167, L. 1965; amd. Sec. 1, 
Ch. 263, L. 1967. 


16-4506. Election of directors—term of office. At an election to be 
held within such district under the provisions of this act and the laws 
governing general elections not inconsistent herewith, the district thus 
organized shall proceed within ninety (90) days after its formation to the 
election of a board of directors consisting, if there are no municipalities 
within the boundaries of said district, of five (5) members. In all eases 
where the boundaries of such district include any municipality or munici- 
palities, said board of directors, in addition to said five (5) directors to be 
elected as aforesaid, shall consist of one (1) additional director for each 
one of said municipalities within such district, each such additional direc- 
tor to be appointed by the mayor of the municipality for which said addi- 
tional director is allowed; and if there be any unincorporated territory 
within said district, one additional director, to be appointed by the board 
of commissioners of each county containing such territory. Any director 
so elected or appointed shall be a qualified freeholder and a resident of 
said district. All directors, elected or appointed, shall hold office until the 
election and qualification or appointment and qualification of their suc- 
cessors. The term of office of directors elected under the provisions of this 
act shall be four (4) years from and after the date of their election; pro- 
vided, that the directors first elected after the passage of this act shall 
hold office only until the election and qualification of their successors as 
hereinafter provided. The term of office of directors appointed by said 
mayor or mayors or by said board of commissioners shall be six (6) years 
from and after the date of appointment. Directors to be first appointed 
under the provisions of this act shall be appointed within ninety (90) days 
after the formation of the district. The election of directors of such district 
shall be in every fourth year after its organization, on the fourth Tuesday 
in March, and shall be known as the “general district election.” All other 
elections which may be held by authority of this act, or of the general laws, 
shall be known as special district election. 


History: En. Sec. 6, Ch. 242, L. 1957; 
amd. Sec. 5, Ch. 167, L. 1965; amd. Sec. 1, 
Ch. 263, L. 1967. 


16-4507. Nomination of officers. (1) The mode of nomination and 
election of all elective officers of such district to be voted for at any dis- 


757 


16-4507 COUNTIES 


trict election and the mode of appointment of a director or directors by 
said mayor or mayors or by said board of commissioners shall be as 
follows and not otherwise. 

(2) The name of a candidate shall be printed upon the ballot when 
a petition of nomination shall have been filed in his behalf in the manner 
and form and under the conditions hereinafter set forth. 

(3) The petition of nomination shall consist of not less than twenty- 
five (25) individual certificates, which shall read substantially as follows: 


PETITION OF NOMINATION 
Individual Certificate 
Stateof. 28a tel ae 


County OL oe nore eres aes 


I, the undersigned, certify that I do hereby join in a petition for the 
nomination» of) -ti elo , whose residence is at .......-...-.--- for the office of 
Ee ee. eee of the ........................ district to be voted for at the district 
election to be held in the -......................- districtvon the Sieve A ae 2 day of 
CEG US Re , 19....; and I further certify that I am a qualified elector 
and freeholder residing within said district, and am not at this time a 
signer of any other petition nominating any other candidate for the 
above named office; or, in case there are several places to be filled in the 
above named office, that I have not signed more petitions than there are 
places to be filled in the above named office; that my residence is at No. 
pn orene ae! ie St¥ eet, .-22...22 1.2), and that My Occupation, 1S 22s see 

(Signed) 37 o2 Siew 


Seed , being duly sworn, deposes and says that he is the person 
who signed the foregoing certificate and that the statements therein are 
true and correct. 


Subseribed and sworn to before me this ................ Cayhoniywis 19..... 


Notary Public 


The petition of nomination of which this certificate forms a part shall, 
if found insufficient, be returned to ................ pes nase ied $2 -, Montana. 

(4) Clerk to furnish forms. It shall be the duty of the county clerk 
to furnish upon application a reasonable number of forms of individual 
certificates of the above character. If the district lies in more than one 
county, the county clerk whose county contains the largest percentage 
of the territory of said district shall fulfill this function. 

(5) Certificates. Hach certificate must be a separate paper. All cer- 
tificates must be of uniform size as determined by the county clerk. 
Each certificate must contain the name of one signer thereto and no more. 
Each certificate shall contain the name of one candidate and no more. 
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Hach signer must be a qualified elector residing within said district, must 
not at the time of signing a certificate have his name signed to any other 
certificate for any other candidate for the same office, or, in case there 
are several places to be filled in the same office, signed to more certificates 
for candidates for that office than there are places to be filled in such 
office. In case an elector has signed two or more conflicting certificates, 
all such certificates shall be rejected. Each signer must verify his certifi- 
cate and make oath that the same is true, before a notary public. Each 
certificate shall further contain the name and address of the person to 
whom the petition is to be returned in case said petition is found in- 
sufficient. 

(6) Presentation of petition. A petition of nomination, consisting 
of not less than twenty-five (25) individual certificates for any one candi- 
date, may be presented to the county clerk not earlier than forty-five 
(45) days nor later than thirty (30) days before the election. The county 
clerk shall endorse thereon the date upon which the petition was presented 
to him. If the district hes in more than one county, such petition for 
nomination shall be presented to the county clerk whose county contains 
the largest percentage of the territory of said district and said county clerk 
shall fulfill all duties assigned to county clerks in elections under this act. 

(7) Examination of petition. When a petition of nomination is pre- 
sented for filing to the county clerk, he shall forthwith examine the same, 
and ascertain whether or not it conforms to the provisions of this section. 
If found not to conform thereto, he shall then and there in writing 
designate on said petition the defect or omission or reason why such 
petition cannot be filed, and shall return the petition to the person 
named as the person to whom the same may be returned in accordance 
with this section. The petition may then be amended and again pre- 
sented to the clerk as in the first instance. The clerk shall forthwith pro- 
ceed to examine the petition as hereinbefore provided. If necessary, 
the board of commissioners shall provide extra help to enable the clerk 
to perform satisfactorily and promptly the duties imposed by this section. 

(8) Signer may withdraw name. Any signer to a petition of nomi- 
nation and certificate may withdraw his name from the same by filing with 
the county clerk a verified revocation of his signature before the filing 
of his petition by the clerk, and not otherwise. He shall then be at 
liberty to sign a petition for another candidate for the same office. 

(9) Candidate may withdraw. Any person whose name has been 
presented under this section as a candidate may, not later than twenty- 
five (25) days before the day of election, cause his name to be withdrawn 
from nomination by filing with the county clerk a request therefor in 
writing, and no name so withdrawn shall be printed upon the ballot. 
If, upon such withdrawal, the number of candidates remaining does 
not exceed the number to be elected, then other nominations may be made 
by filing petitions therefor not later than twenty-five (25) days prior to 
such election. 

(10) Petition filed. If either the original or amended petition of 
nomination be found sufficiently signed as hereinbefore provided, the 
clerk shall file the same twenty-five (25) days before the date of the 
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election. When a petition of nomination shall: have been filed by the 
clerk it shall not be withdrawn or added to and no signatures shall be 
revoked thereafter. . 

(11) Petitions preserved. The county clerk shall preserve in his 
office for a period of two years, all petitions of nomination and all 
certificates belonging thereto, filed under this section. 


(12) List of candidates. Immediately after such petitions are filed, 
the county clerk shall enter the names of the candidates in a list, with 
the offices to be filled, and shall not later than twenty (20) days before 
the election certify such list as being the list of candidates nominated 
as required by the provisions of this act, and the board of commissioners 
of each county in which the district lies shall cause said certified list of 
names and the offices to be filled, to be published in the proclamation 
calling the election at least ten (10) successive days before the election 
in at least one (1) but not more than three (8) newspapers of general 
circulation published in each county in which such district is located. 
Such proclamation shall conform in all respects to the general state law 
governing the conduct of general elections now or hereafter in force, appli- 
cable thereto, except as otherwise herein provided. 

(13) Ballots. Form. The county clerk shall cause the ballots to 
be printed and bound and numbered as provided by said general state 
law, except as otherwise required in this act. The ballots shall contain 
the list of names and the respective offices as published in the proclama- 
tion and shall be in substantially the following form: 


GENERAL (OR SPECIAL) DISTRICT ELECTION 
rash pects Sasa BSG OLE 
(Inserting date thereof.) 


Instructions to Voters: To vote, stamp or write a cross (X) opposite 
the name of the candidate for whom you desire to vote. All marks other- 
wise made are forbidden. All distinguishing marks are forbidden and 
make the ballot void. If you wrongly mark, tear or deface this ballot, 
return it to the inspector of election, and obtain another. 

(14) How printed. All ballots printed shall be precisely on the 
same size, quality, tint of paper, kind of type, and color of ink, so that 
without the number it would be impossible to distinguish one ballot 
from another; and the names of all candidates printed upon the ballot 
shall be in type of the same size and style. A column may be provided 
on the right-hand side for questions to be voted upon at district election, 
as provided for under this act. The names of the candidates for each 
office shall be arranged in alphabetical order, and nothing on the ballot 
shall be indicative of the source of the candidacy or of the support of 
_ any candidate. 

(15) No candidate omitted. The name of no candidate who has 
been duly and regularly nominated, and who has not withdrawn his 
name as herein provided shall be omitted from the ballot. 

(16) Office. The offices to be filled shall be arranged in the follow- 
ing order: “For director vote for (giving number).” 
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(17) Voting squares. Half-inch square shall be provided at the 
right of the name of each candidate wherein to mark the cross. 

(18) Spaces below printed names. Half-inch spaces shall be left 
below the printed names of candidates for each office, equal in number 
to the number to be voted for, wherein the voter may write the name of 
any person or persons for whom he may wish to vote. 

(19) Votes necessary to elect. In case there is but one person 
to be elected to an office, the candidate receiving a majority of the 
votes cast for all the candidates for that office, shall be declared elected; 
in case there are two or more persons to be elected to an office, as that 
of director, then those candidates equal in number to the number to be 
elected, who receive the highest number of votes for such office shall be 
declared elected. 

(20) Failure to qualify. If a person elected fails to qualify, the 
office shall be filled as if there were a vacancy in such office, as herein- 
after provided. 

(21) Mode of appointment by mayor. The mode of appointment of 
director or directors by a mayor, or by a board of commissioners, shall 
be by certificate of appointment signed by said mayor or mayors, or 
issued by said board of commissioners, and transmitted to the board 
of directors of said district. , 

(22) Informality not to invalidate. No informality in conducting dis- 
trict elections shall invalidate the same, if they have been conducted by 
directors to fill a vacancy, or appointed by a mayor or by this act. 


History: En. Sec. 7, Ch. 242, L. 1957; 
amd. Sec. 6, Ch. 167, L. 1965; amd. Sec. 1, 
Ch. 263, L. 1967. 


16-4508. General law to govern. The provisions of the law relating 
to the qualifications of electors, the manner of voting, the duties of 
election officers, the canvassing of returns, and all other particulars in 
respect to the management of general elections, so far as they may be 
applicable, shall govern all district elections, except as in this act other- 
wise provided; provided, however, that where a corporation owns taxable 
real property within the boundaries of the district, the president, vice- 
president or secretary of such corporation shall be entitled to cast a vote 
on behalf of the corporation; provided also that an elector owning taxable 
real property within the district need not reside within the district in order 
to vote, and provided that the board of commissioners shall canvass the 
returns of the first election and that thereafter, except as herein pro- 
vided, the board of directors shall meet as a canvassing board and duly 
canvass the returns within four (4) days after any district election, includ- 
ing any district bond election. If the district lies in more than one county, 
the board of commissioners whose county contains the largest percentage of 
the territory of said district shall canvass the returns of the first election. 


History: En. Sec. 8, Ch. 242, L. 1957; Ch. 167, L. 1965; amd. Sec. 1, Ch. 263, L. 
amd. Sec. 1, Ch. 258, L. 1959; amd. Sec. 7, 1967. 


16-4509. Officers subject to recall, Every incumbent of an elective 
office, whether elected by popular vote for a full term, or elected by the 
board of directors to fill a vacancy, or appointed by a mayor or by said 
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board of commissioners for a full term, is subject to recall by the 
voters of any district organized under the provisions of this act, in accord- 
ance with the recall provisions of sections 11-3220 to 11-8227, both in- 
clusive, applicable to officers under the commissioner-manager plan. 


History: En. Sec. 9, Ch. 242, L, 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4510. Organization of board. The board of directors shall be the 
governing body of such district. It shall hold its first meeting on the sixth 
Monday after the first general election for the election of directors as 
herein provided; it shall choose one of its members president, and shall 
thereupon provide for the time and place of holding its meetings and the 
manner in which its special meetings may be called. All legislative sessions 
of the board of directors whether regular or special shall be open to the 
public. A majority of the board of directors shall constitute a quorum for 
the transaction of business. The board of directors shall establish rules for 
its proceedings. 


History: En. Sec. 10, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4511. Ordinances—enacting clause—compensation. The board of 
directors shall act only by ordinance or resolution. The ayes and noes 
shall be taken upon the passage of all ordinances or resolutions and 
entered upon the journal of the proceedings of the board of directors. 
No ordinance or resolution shall be passed or become effective without 
the affirmative votes of at least a majority of the total members of the 
board. The enacting clause of all ordinances passed by the board shall 
be in these words: “Be it ordained by the board of directors of ................ 
district as follows:” All resolutions and ordinances shall be signed by the 
president of the board of directors and attested by the secretary. Each of 
the members of the board of directors shall receive for each attendance at 
the meetings of the board twenty dollars ($20), and shall receive no other 
compensation. No director, however, shall receive pay for more than 
three (8) meetings in any calendar month. Any vacancy in the board of 
directors, whether the vacant office is elective or appointive, shall be filled 
by the remaining directors. 


History: En. Sec. 11, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4512. General manager, secretary and auditor. The board of 
directors shall at its first meeting, or as soon thereafter as practicable, 
appoint, by a majority vote, a general manager, a secretary, and an auditor. 
No director shall be eligible to the office of general manager, secretary, 
or auditor. The general manager, secretary, and auditor, shall receive such 
compensation as the board of directors shall determine, and each shall 
serve at the pleasure of the board. 

History: En. Sec. 12, Ch. 242, L. 1957. 


16-4513. Informality not to invalidate. No informality in any pro- 
ceeding or informality in the conduct of any election, not substantially 
affecting adversely the legal rights of any citizen, shall be held to in- 
validate the incorporation of any district, and any proceeding wherein the 
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validity of such incorporation is denied shall be commenced within three 
(3) months from the date of the certificate of incorporation, otherwise said 
incorporation and the legal existence of said district, and all proceedings 
in respect thereto, shall be held to be valid and in every respect legal and 
incontestable. 


History: En. Sec. 13, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4514. Powers of district. Any district incorporated as herein pro- 
vided shall have power: 

(1) To have perpetual succession ; 

(2) Sue and be sued. To sue and be sued, except as otherwise pro- 
vided herein or by law, in all actions and proceedings in all courts and 
tribunals of competent jurisdiction ; 

(3) Adopt seal. To adopt a seal and alter it at pleasure; 

(4) Hold property. To take by grant, purchase, gift, devise, or 
lease; to hold, use, enjoy, and to lease or dispose of real and personal 
property of every kind, within or without the district, necessary to the 
full exercise of its powers; 

(5) Acquire waterworks. To construct, purchase, lease, or other- 
wise acquire, and to operate and maintain water rights, waterworks, 
sanitary sewerworks, storm sewerworks, canals, conduits, reservoirs, lands 
and rights useful or necessary to store, conserve, supply, produce, convey 
or drain water or sewage for purposes beneficial to the district, such pur- 
poses to include but not be limited to, flood prevention, flood control, irriga- 
tion, drainage, municipal and industrial water supplies, domestic water 
supplies, wildlife, recreation, pollution abatement, livestock water supply 
and other similar purposes. 

(6) Store water. To store water for the benefit of the district; to 
conserve water for future use; to appropriate, acquire and conserve water 
and water rights for the purposes of the district; to commence, main- 
tain, intervene in and compromise, in the name of the district, and to 
assume the costs of any action or proceeding involving or affecting the 
ownership or use of waters, water rights, or sewer rights within the district 
used or useful for any purpose of the district or a benefit to any land situ- 
ated therein; to commence, maintain, intervene in, defend and compromise 
actions and proceedings to prevent interference with or diminution of the 
natural flow of any stream or natural subterranean supply of waters used 
or useful for any purpose of the district or a common benefit to the lands 
within the district or its inhabitants; and to commence, maintain and de- 
fend actions and proceedings to prevent any interference with the aforesaid 
waters or rights as may endanger the inhabitants or lands of the district; 

(7) Lease waterworks. To lease of and from any person, firm, or 
public or private corporation with the privilege of purchase, or other- 
wise, existing water rights, waterworks, sewerworks, canals or reservoir 
systems; and to carry on and maintain the same; also to sell water, or the 
use thereof, for household or domestic use or other similar purposes; and 
whenever there is a surplus of water to sell or otherwise dispose of the 
same, to municipalities or towns or to consumers located within or without 
the boundaries of the district ; 
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(8) Accept assistance. To accept funds and property or other as- 
sistance, financial or otherwise, from federal, state, and other public or 
private sources for the purposes of aiding the construction or maintenance 
of water or sewer development projects; and co-operate and contract with 
the state or federal government, or any department or agency thereof, in 
furnishing assurances and meeting local co-operation requirements of any 
project involving control, conservation and use of water. 


(9) Borrow money. To borrow money and incur indebtedness and 
to issue bonds or other evidence of such indebtedness; also to refund 
or retire any indebtedness or lien that may exist against the district or 
property thereof; 


(10) Levy taxes. To cause taxes to be levied in the manner pro- 
vided for herein for the purpose of paying any obligation of the district 
and to accomplish the purposes of this act in the manner herein provided; 


(11) Make contracts. To make contracts, to employ labor and to do 
all acts necessary for the full exercise of the foregoing powers. 


History: En. Sec. 14, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4515. Powers exercised by board. The powers herein enumerated 
shall, except as herein otherwise provided, be exercised by the board of 
directors above provided for and elected and appointed as described 
herein. 

History: En. Sec. 15, Ch. 242, L. 1957. 


16-4516. Duties of officers of board—depositary of funds—officers’ 
bonds. The president shall sign all contracts on behalf of the district 
and perform such other duties as may be imposed by the board of directors. 
The secretary shall countersign all contracts on behalf of the district 
and perform such other duties as may be imposed by the board of di- 
rectors. The general manager shall have full charge and control of the 
maintenance, operation and construction of all works and systems of the 
district, with full power and authority to employ and discharge all em- 
ployees and assistants at pleasure, prescribe their duties, and shall, subject 
to the approval of the board of directors, fix their compensation. The gen- 
eral manager shall perform such other duties as may be imposed upon him 
by the board of directors. The general manager shall report to the board 
of directors in accordance with such rules and regulations as they may 
adopt. The auditor shall be charged with the duty of installing and main- 
taining a system of auditing and acccunting that shall completely and at 
all times show the financial condition of the district. He shall draw warrants 
to pay demands made against the district when such demands have been first 
approved by at least (3) members of the board of directors and by the 
general manager. The board of directors shall also designate a depositary 
or depositaries to have the custody of the funds of the district, all of which 
depositaries shall give security sufficient to secure the district against 
possible loss, and who shall pay the warrants drawn by the auditor for 
demands against the district under such rules as the directors may prescribe. 
The general manager, secretary and auditor, and all other employees or 
assistants of said district who may be required so to do by the board of di- 
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rectors, shall give bonds to the district: conditioned for the faithful per- 
formance of their duties as the board of directors from time. to time may 
provide. 


History: En. Sec. 16, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4517. Bonded indebtedness. Whenever the board of directors deem 
it necessary for the district to incur a bonded indebtedness, it shall by a 
resolution so declare and state the purpose for which the proposed debt 
is to be incurred, the land within the district to be benefited thereby, the 
amount of debt to be incurred, the maximum term the bonds proposed 
to be issued shall run before maturity, which shall not exceed forty (40) 
years, and the maximum rate of interest to be paid, which shall not ex- 
ceed seven per cent (7%) per annum, and the proposition to be sub- 
mitted to the electors. 

History: En. Sec. 17, Ch. 242, L. 1957. 


16-4518. Election. The board of directors shall fix a date upon which 
an election shall be held for the purpose of authorizing said bonded in- 
debtedness to be incurred. It shall be the duty of the board of directors to 
provide for holding such special election on the day so fixed, in accord- 
ance with the general election laws of the state, so far as the same shall 
be applicable, except as herein otherwise provided. 

History: En. Sec. 18, Ch. 242, L. 1957. 


16-4519. Notice. Such board of directors shall give notice of the 
holding of such election, which notice shall contain the resolution adopted 
by the board of directors of the district, boundaries of voting precincts, 
which shall include therein only the lands to be benefited, as stated in such 
resolution, the location of polling places, and the names of the officers 
selected to conduct the election, who shall consist of one judge, one inspec- 
tor and two clerks in each precinct. 


History: En. Sec. 19, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4520. Publication. Such notice shall be published for ten (10) 
consecutive days in a daily newspaper or in two (2) issues of a weekly 
newspaper published in each county wherein such district is located, which 
newspaper or newspapers shall be designated by the board of directors. 
Every qualified elector, owning taxable real property, within such voting 
precincts, but no others, shall be entitled to vote at such election. All the 
expenses of holding such election shall be borne by the district. 


History: En. Sec. 20, Ch. 242, L. 1957; 8, Ch. 167, L. 1965; amd. Sec. 1, Ch. 263, 
amd. Sec. 2, Ch. 258, L. 1959; amd. Sec. LL. 1967. 


16-4521. Canvass of returns. The returns of such election shall be 
made to and the votes canvassed by said board of directors on the first 
Monday following said election, and the results thereof ascertained and 
declared in accordance with the general election laws of the state, so 
far as they may be applicable, except as herein otherwise provided. The 
secretary of the board of directors, as soon as the result is declared, shall 
enter in the records of such board a statement of such results. No irregu- 
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larities or informalities m conducting such election shall invalidate the 
same, if the election shall have otherwise been fairly conducted. In all 
respects not otherwise provided for herein, said election shall be called, 
managed and directed as is by law provided for general elections in this 
state applicable thereto, except as herein otherwise provided. 

History: En. Sec. 21, Ch. 242, L. 1957. 


16-4522. Two-thirds vote necessary. If from such returns it appears 
that more than two-thirds of the votes cast at such election were in favor 
of and assented to the incurring of such indebtedness, then the board 
of directors may, by resolution, at such time or times as it deems proper, 
provide for the form and execution of such bonds and for the issuance of 
any part thereof, and may sell or dispose of the bonds so issued at such 
times or in such manner as it may deem to be to the public interest. 

History: En. Sec. 22, Ch. 242, L. 1957. 


16-4523. Value of bonds issued. Any bonds issued by any district 
organized under the provisions of this act are hereby given the same force, 
value and use as bonds issued by any municipality and shall be exempt 
from all taxation within the state of Montana. 

History: En. Sec. 23, Ch. 242, L. 1957. 


16-4524, Power to construct works across streets, etc—right of way 
through state lands. The board of directors shall have power to con- 
struct works across any stream of water, watercourse, street, avenue, high- 
way, railway, canal, ditch or fiume which the route of said works may 
intersect or cross; provided, such works are constructed in such manner 
as to afford security for life and property, and said board of directors 
shall restore the crossings and intersections to their former state as near 
aS may be, or in manner not to have impaired unnecessarily their useful- 
ness. The right of way is hereby given, dedicated and set apart to 
locate, construct and maintain said works over and through any of the 
lands which are now or may be the property of this state, and to have 
the same rights and privileges appertaining thereto as have been or may 
be granted to the municipalities within the state. 

History: En. Sec. 24, Ch. 242, L. 1957. 


16-4525. Rates. The board of directors shall fix all water and sewer 
rates, and shall through the general manager collect the sewer charges 
and the charges for the sale and distribution of water to all users. 


History: Hn. Sec. 25, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4526. Rate to pay operating expenses. The board of directors in the 
furnishing of water, sewer service, other services and facilities, shall fix 
such rate, fee, toll, rent or other charge as will pay the operating expenses 
of the district, provide for repairs and depreciation of works owned or 
operated by it, pay the interest on any bonded debt, and, so far as possible, 
provide a sinking or other fund for the payment of the principal of such 
debt as it may become due. 

History: En. Sec. 26, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 
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16-4527. Commissioners to levy water taxes. If from any cause, the 
revenues of the district shall be inadequate to pay the interest or principal 
of any bonded debt as it becomes due or any other expenses or claims 
against the district, then the board of directors must, at least fifteen (15) 
days before the first day of the month in which the board of commissioners 
of the county, or city and county, or counties in which such district is 
located, are required by law to levy the amount of taxes required for county 
or city and county purposes, furnish to the board or boards of commis- 
sioners, and to the auditor or auditors, respectively, an estimate in writing 
of the amount of money required by the district for the payment of the 
principal of or interest on any bonded debt as it becomes due, and of the 
amount of money required to establish reasonable reserve funds for either 
of said purposes, together with a description of the lands benefited thereby, 
as stated by the board of directors in the resolution declaring the necessity 
to incur such bonded indebtedness, and also of the amount of money re- 
quired by the district for any other purpose in this section set forth, and the 
board of commissioners of such county or city and county must annually, 
at the time and in the manner of levying other county or city and county 
taxes and until any such bonded debt is fully paid, levy upon the lands so 
benefited and cause to be collected, the proportionate share to be borne by 
the land located in their county of a tax sufficient for the payment thereof 
Lorpe- known: asthe aie eae: district bond tax”; and until all other 
expenses or claims are fully paid, levy upon all of the lands of the district 
and cause to be collected the proportionate share to be borne by the land 
located in their county of a tax sufficient for the payment thereof to be 
knowmiasiines. Lannie rors district water and/or sewer tax. 


When the amount of money required for any purpose in this section 
enumerated has been determined, each lot or parcel of land to be assessed 
shall be assessed with that part of the amount of money required which its 
area bears to the total area of all of the lands to be assessed; or said 
assessment may, at the option of the board or boards of county commis- 
sioners, be based upon the taxable valuation, as stated in the last com- 
pleted county assessment roll, of the lots or parcels of land, exclusive of 
improvements thereon, within said district, in which case, each lot or 
parcel of land to be assessed shall be assessed with that part of the 
amount of money required which its taxable valuation bears to the total 
taxable valuation of all of the lands to be assessed. Provided how- 
ever that where the district lies in more than one county, the same 
method of assessment shall be used by each board of county commis- 
sioners. | 

When the written estimate of the amount of money required has been 
delivered to the board of commissioners, said board shall give notice of 
its intention to levy and collect a tax aniepan! se ate payment thereof. 
Such notice shall be given: 

(1) By posting notice thereof in five (5) public places within the 
eounty and within the boundaries of the lands upon which the tax is to 
be levied, and 

(2) By publishing a copy of the notice for ts (10) consecutive days 


767 


16-4527 | COUNTIES 


in a daily newspaper or in two (2) issues of a weekly newspaper published 
in each county wherein the district is located. 


(3) By forwarding regular first class mail or registered mail, at least 
ten (10) days prior to the hearing provided for in paragraph (d) of this 
section, a copy of the notice addressed to the owners of taxable real prop- 
erty within the district as shown by the current assessment book on file in 
the office of the assessor of the county or counties the boundaries of which 
include taxable real property of the district. 


The legislative assembly hereby finds, determines and declares that 
the giving of notice in accordance with paragraphs (1), (2) and (3) of this 
section is reasonably calculated to inform the owners of taxable real 
property located within the boundaries of the district of the hearing pro- 
vided for in paragraph (d) of this section, and that the giving of any 
further notice is impracticable and is unnecessary to the assurance of 
due process of law to such property owners. 

Such notice shall state: 

(a) The amount of money required ; 

(b) The method of assessment which the board or boards of com- 
missioners intends to employ ; 

(c) The boundaries or description of the lands to be assessed, which 
said boundaries or description may be recited in full, or may be given by 
reference to any instrument on file or of record in the office of the clerk 
and recorder, treasurer or assessor of the county or counties in which the 
district or part thereof is situate; and 

(d) The time when and the place where, the board or boards of 
commissioners will hear and pass upon all protests that may be made 
against the levy of the tax or any matter pertaining thereto, which said 
hearing shall be had no less than fifteen (15) days after the last publication 
of the notice. 

At the time and place designated for said hearing any owner of prop- 
erty situated within the area to be assessed may appear and protest the 
levy of the tax or any matter pertaining thereto. All protests must be 
heard, considered and ruled upon by the board of commissioners. The 
board of commissioners may adjourn said hearing from time to time. 

Where such tax is, for any reason, deemed unlawful by the person 
whose property is taxed, whether he has protested the same at the hear- 
ing above provided or not, he may pay the tax or the installments thereof 
under protest in the manner provided by section 84-4502, and thereupon, 
and within the time prescribed and in the manner provided by said section 
84-4502, may commence an action to recover such tax, or installments, and 
in such action contest and litigate the payment of such tax on the same 
grounds and for the same reasons that he has stated in his written protest, 
and for no other reasons and on no other grounds; provided, that all of 
the provisions of said section 84-4502 for the retention or refunding of 
taxes paid under protest shall apply to taxes paid under protest under 
this section. 


History: En. Sec. 27, Ch. 242, L. 1957; 1963; amd. Sec. 9, Ch. 167, L. 1965; amd. 
amd. Sec. 3, Ch. 258, L. 1959; amd. Sec. Sec. 1, Ch. 263, L. 1967. 
1, Ch. 46, L. 1961; amd. Sec. 1, Ch. 68, L. 
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- Constitutionality 

This section is not unconstitutional be- 
cause it delegates to a corporation the 
‘power to tax for the general health, 


safety, and welfare of property owners | 
without regard to benefits to the property 


so taxed in violation of section 36, article 
V of the constitution. Parker v. County 
of Yellowstone, 140 M 538, 374 P 2d 328, 
331. 

The owners of land, which had been in- 
cluded in a county water district organ- 
ized in August 1958 under chapter 242, 
Laws of 1957 (16-4501 to 16-4534) were 


16-4531 


of land in the improvement district was 
not a taking of property. Rights of the 
owners were not affected until the levy 
of assessment in August 1960, at which 
time the provisions of this section were 
such as to afford them due process. Parker 


-v. County of Yellowstone, 140 M 538, 374 


P 2d 328, 335. 

The manner of assessing property under 
this section on an area basis does not 
violate the fourteenth amendment to the 
federal constitution where under such 
method the property assessed would be 
enhanced to the extent of the burden im- 


posed. Parker v. County of Yellowstone, 


not deprived of due process because no 
140 M 538, 374 P 2d 328, 336. 


adequate notice was given of the hearing 
to create the district since the inclusion 


16-4528. Levy and collection of tax. Such taxes for the payment of 
any such bonded debt shall be levied on the property benefited thereby, as 
stated by the board of directors in the resolution declaring the necessity 
therefor, and all taxes for other purposes shall be levied on all property in 
the territory comprising the district. All such taxes shall be collected at the 
same time and in the same manner and form as county taxes are collected, 
and when collected shall be paid to the district for which such taxes were 
levied and collected. If such taxes are levied for the payment of a bonded 
debt for the benefit of certain property within the district, as so stated in 
the resolution of the board of directors aforesaid, such taxes shall be a 
lien upon each lot or parcel of said property to the extent of the levy of 
said taxes upon said lot or parcel; and all taxes for other purposes shall 
be a lien upon each lot or parcel of land within the entire area comprising 
the district, to the extent of the levy of said taxes upon said lot or parcel; 
and said taxes, whether for the payment of a bonded indebtedness or for 
other purposes, shall be of the same force and effect as other liens for 
taxes, and their collection shall be enforced by the same means as provided 
for in the enforcement of liens for state and county taxes. Such taxes if 
not paid shall become delinquent at the same time as do county taxes. 


History: En. Sec. 28, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 45, L. 1959. 


16-4529. Initiative. Ordinances may be passed by the electors of any 
district organized under the provisions of this act in accordance with the 
methods provided by the general laws of the state for direct legislation 
applicable to cities and towns. 


History: En. Sec. 29, Ch. 242, L. 1957; 
amd, Sec. 1, Ch. 263, L. 1967. 


16-4530. Referendum. Ordinances may be disapproved and thereby 
vetoed by the electors of any such district by proceeding in accordance 
with the methods provided by the general laws of the state for protesting 
against legislation by cities and towns. 


History: En. Sec. 30, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4531. Adding to and consolidation of district. Any portion of any 
county or any municipality, or both, may be added to any district organized 
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under the provisions of this act, at any time, upon petition presented in the 
manner therein provided for the organization of such district, which petition 
may be granted by ordinance of the board of directors of such district. Such 
ordinance shall be submitted for adoption or rejection to the vote of the 
electors in such district and in the proposed addition, at a general or spe- 
cial election held as herein provided, within seventy (70) days after the 
adoption of such ordinance. If such ordinance is approved, the president 
and secretary of the board of directors shall certify that fact to the secre- 
tary of state and to the county recorder of the county in which such dis- 
trict is located. Upon the receipt of such last mentioned certificate the 
secretary of state shall, within ten (10) days, issue his certificate, reciting 
the passage of said ordinance and the addition of said territory to said 
district. A copy of such certificate shall be transmitted to and filed with the 
county clerk of the county in which such district is situated. From and 
after the date of such certificate the territory named therein shall be 
deemed added to and form a part of said district, with all the rights, 
privileges and powers set forth in this act and necessarily incident thereto. 


Two or more districts organized under the provisions of this act may 
consolidate, at any time, upon petitions submitted to the board of directors 
of each such district. Such petitions shall be in the form required for 
petitions for the organization of districts. Each such petition shall be 
signed by not less than ten per cent (10%) of the registered voters of the 
territory included within said district. Said petitions may be granted by 
ordinance of the board of directors of each of said districts. Such ordi- 
nances shall be submitted for adoption or rejection to the vote of the 
electors in such districts at general] or special elections held as herein pro- 
vided within seventy (70) days after the adoption of such ordinances. If 
such ordinances are approved, the president and secretary of the boards of 
directors of each of said districts shall certify that fact to the secretary of 
state and to the county clerk of the county or counties in which such dis- 
tricts are located. Upon the receipt of said certificate the secretary of state 
shall, within ten (10) days, issue his certificate, reciting the passage of said 
ordinances and the consclidation of said districts. A copy of such certificate 
shall be transmitted to and filed with the county clerk of each county in 
which such consolidated district is situated. From and after the date of 
such certificate, the said districts shall be deemed to be consolidated and 
shall consist of one district with all the rights, privileges and powers set 
forth in this act and necessarily incident thereto. The number and manner 
of selection and election of directors of the consolidated district shall be the 
same as the number and manner of selection and election of directors of 
newly organized districts. 


History: En. Sec. 31, Ch. 242, L. 1957; 
amd. Sec. 1, Ch. 263, L. 1967. 


16-4532. Definitions. Nothing in this act shall be so construed as repeal- 
ing or in any wise modifying the provisions of any other act relating to 
water or sewers or the supply of water to, or the acquisition thereof by 
counties or municipalities within this state. The term “municipality,” as 
used in this act, shall include a consolidated city and county, city or town, 
and shall be understood and so construed as to include, and is hereby de- 
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clared to include, all corporations heretofore organized and now existing 
and those hereafter organized for municipal purposes. within such districts. 
The term “county” shall mean one or more counties and shall be understood 
and construed to include “city and county.” In municipalities in which 
there is no mayor the duty imposed upon said officer by the provisions of 
this act shall be performed by the president of the board of trustees or 
other chief executive of the municipality. The word “district” shall apply, 
unless otherwise expressed or used, to a district formed under the provisions 
of this act, and the word “board” and the words “boards of directors” shall 
apply to the board of directors of such district. 


History: En. Sec. 32, Ch. 242, L. 1957; 
amd. Sec. 11, Ch. 167, L. 1965; amd. Sec. 1, 
Ch. 263, L. 1967. 


16-4533. Exclusion of territory—petition—contents—duties of secre- 
tary—hearing—order excluding lands. Any territory, included within any 
district formed under the provisions of this act, and not benefited in any 
manner by such district, or its continued inclusion therein, may be excluded 
therefrom by order of the board of directors of such district upon the veri- 
fied petition of the owner or owners in fee of lands whose assessed value, 
with improvements, is in excess of one-half of the assessed value of all the 
lands, with improvements, held in private ownership in such territory. Said 
petition shall describe the territory sought to be excluded and shall set 
forth that such territory is not benefited in any manner by said district or 
its continued inclusion therein, and shall pray that such territory may be 
excluded and taken from said district. Such petition shall be filed with the 
secretary of the district and shall be accompanied by a deposit with such 
secretary of the sum of one hundred dollars ($100.00), to meet the expenses 
of advertising and other costs incident to the proceedings for the exclusion 
of such territory, including the cost of recording a certified copy of the 
order hereinafter provided for, any unconsumed balance to be returned to 
the petitioner. Upon the filing of such petition with the secretary of the 
district he shall call a meeting of the board of directors of the district at a 
time not less than twenty-five (25) days nor more than fifty (50) days after 
the filing of the petition and cause a notice of the filing of such petition to 
be published for ten (10) consecutive days in a daily newspaper or in two 
(2) issues of a weekly newspaper within said district, if there be one, and 
if not, in some newspaper of general circulation published in each county 
in which the district is situated. Such notice shall also state the date of the 
filing of such petition and that the same will come on for hearing before 
the board of directors of the district and shall state the time of the hearing 
and the place thereof, which shall be the regular meeting place of the 
board of directors of the district; provided, that the board may adjourn 
the hearing to a more convenient meeting place within the district. Any 
landowner or taxpayer within the district shall have the right to appear at 
said hearing, either in behalf of or in opposition to the granting of said 
petition. Said petition shall come on for hearing before the board of di- 
rectors of the district at the time and place specified in the notice of hearing. 
If upon such hearing the board of directors determines that it is for the 
best interests of the district that the lands mentioned in the petition, or 
some portion thereof, be excluded from the district, or if it appears that 
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such lands, or some portion thereof, will not be benefited by their continued 
inclusion in the district, then the board of directors shall make an order 
that such lands, or such portion thereof, be excluded from the district, 
such order to describe specifically the lands so excluded. From the time of 
the making of such order the lands so excluded shall be deemed to be no 
longer included in the district, but such order of exclusion shall not be 
taken to invalidate in any manner any taxes or assessments theretofore 
levied or assessed against the lands so excluded. A copy of such order of 
exclusion, certified to by the secretary of the district, shall be recorded in 
the office of the county recorder of the county or counties in which the dis- 
trict is situated and the record of such certified copy shall be deemed 
prima facie evidence of the exclusion from the district of the lands purport- 
ing to be excluded thereby. 


History: En. Sec. 33, Ch. 242, L. 1957; 
amd. Sec. 12, Ch. 167, L. 1965; amd. Sec. 1, 
Ch. 263, L. 1967. 


16-4534. Directors may institute proceedings for exclusion—hearing— 
referendum. The board of directors of any district formed under the pro- 
visions of this act may itself initiate the proceedings for the exclusion from 
the district of any land or lands which it may not be for the best interests 
of the district to be included, or which may not be benefited in any manner 
by their continued inclusion therein. Such proceedings shall be initiated by 
the board of directors by the passage of a resolution requiring all persons 
interested to appear and show cause before the board of directors, at a 
time and place specified, why such lands, describing them, should not be 
excluded from the district and fixing a time and place for such hearing and 
directing the secretary of the district to give notice of the passage of such 
resolution and of such hearing. Upon the passage of such resolution the 
secretary of the district shall give notice thereof and of the time and place 
of such hearing in the manner hereinbefore prescribed for notice of hearing 
upon petition by a landowner or landowners, and thereafter all proceedings 
shall be had in the manner and with the effect herein provided for proceed- 
ings upon a petition by a landowner or landowners. The time of hearing 
fixed by the board of directors by its resolution hereinbefore mentioned 
shall be not less than twenty-five (25) days nor more than fifty (50) days 
after the passage of such resolution and the place of hearing so fixed shall 
be a convenient place within the district; provided that the final action of 
the board of directors under this section shall be subject to the referendum 
by the electors of the district according to section 16-4530, 

History: En. Sec. 34, Ch. 242, L. 1957; or provision of this act shall for any rea- 


‘amd. Sec. 1, Ch. 263, L. 1967. son be held invalid or unenforceable, the 
hd oe invalidity or unenforceability thereof shall 
Separability Clause not affect any of the remaining sections, 


Section 2 of Ch. 263, Laws 1967 read: paragraphs, sentences, clauses or provi- 
“Tf any section, paragraph, sentence, clause sions of this act.” 


CHAPTER 46 
DOG LICENSING — 


Section 16-4601. Collar and license tag required... 
16-4602. County commissioners may issue licenses—license year—application 
for license—application for kennel license. 
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16-4603. Fees—kennel license tags—use. 

16-4604. Municipal license tag as compliance with act. 

16-4605. Seizure and impounding of dogs running at large without tag. 

16-4606. County commissioners to provide for impounding and disposition of 
dogs. 

16-4607. County pound master—appointment—authority for contracts with 
humane societies or municipal corporations. 

16-4608. Impounded dogs—disposition—dogs suspected of rabies or known 
to have bitten human or animal. 

16-4609. Fee for impounding and keeping dog. 

16-4610. Fees and charges as charge against county—payment by owner 
claiming dog. . 

16-4611. Failure of owner to pay pound fee constitutes abandonment. 

16-4612. Disposition of license fees and fines. 

16-4613. Violation constitutes misdemeanor. 

16-4614. Liability of owner of dog for damages to livestock or poultry. 

16-4615. “Owner” defined. 


16-4601. Collar and license tag required. It shall be unlawful where 
this act applies for any person to own, harbor or keep any dog over the 
age of five (5) months, or to permit such a dog owned, harbored or con- 
trolled by him to run at large, unless the dog has attached to its neck a 
substantial collar on which is fastened a license tag issued by the authority 
of a county or a municipal corporation for the purpose of identifying 
the dog and designating the owner; provided, however, that it shall 
be lawful to remove such collar and license tag when such dog is under 
the immediate control of its owner or his agent. 

History: En. Sec. 1, Ch. 280, L. 1959. 


16-4602. County commissioners may issue licenses—license year— 
application for license—application for kennel license. The board of 
county commissioners of any county in the state of Montana may pro- 
vide for the annual issuance of serially numbered dog license tags, stamped 
with the name of the county and the year of issue, which shall be issued 
by the county treasurer to owners of dogs who make application and 
pay the dog license fee, or to owners of kennels who make application 
and pay the kennel license fee. The license year shall commence on the 
first day of July and end on the thirtieth day of the following June. Each. 
application, except by a kennel owner, shall state the age, sex, color, and 
breed of the dog for which the license is desired and the address of the 
owner. An application for a kennel license shall state the name and ad- 
dress of the owner of the kennel. The term “kennel” shall mean any estab- 
lishment wherein or whereon five (5) or more dogs are kept for the pur- 
pose of boarding, breeding, sale, sporting or commercial purposes. 

History: En. Sec. 2, Ch. 280, L. 1959. 


16-4603. Fees—kennel license tags—use. The county treasurer shall 
endorse upon the application for a dog license tax the number of the 
license tag issued. The fee for the issuance of a dog license tag shall be 
one dollar ($1.00), but the board of county commissioners may increase 
the fee to not more than five dollars ($5.00) if deemed advisable for proper 
administration of this act. The fee for issuance of a kennel license shall 
be five dollars ($5.00), but the board of county commissioners may in- 
crease the fee to not more than twenty dollars ($20.00) if deemed ad- 
visable for proper administration of this act. Upon issuance of a kennel 
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license, the county treasurer shall deliver to the applicant ten (10) serially 
numbered license tags stamped with the name of the county and the 
year of issue. Such tags shall be made in a form so that they are readily 
distinguishable from individual license tags for that year. Such tags may 
be transferred from one dog to another within the kennel. The kennel 
owner shall retain such license tags when he sells or otherwise disposes 
of a dog. All applications for dog license tags and kennel licenses, en- 
dorsed with the numbers of the license tags issued thereunder, shall be 
kept on file in the office of the county treasurer open to public inspection. 
History: En. Sec. 3, Ch. 280, L. 1959. 


16-4604. Municipal license tag as compliance with act. Any dog li- 
cense tag issued annually by any municipal corporation pursuant to an 
ordinance which substantially complies with this act and which provides for 
the wearing of the license tag upon the collar of the dog and the keeping 
of a record which will establish the identity of the person who owns, 
keeps or harbors the dog constitutes compliance with the licensing pro- 
visions of this act. 

History: En. Sec. 4, Ch. 280, L. 1959. 


16-4605. Seizure and impounding of dogs running at large without 
tag. Any dog found running at large without a valid current dog license 
tag issued by the authority of a county or municipal corporation pursuant 
to the provisions of this act, may be seized and impounded by any sheriff, 
deputy sheriff, policeman, game warden, county pound master or other 
law enforcement officer. 

History: En. Sec. 5, Ch. 280, L. 1959. 


16-4606. County commissioners to provide for impounding and dis- 
position of dogs. The board of county commissioners of each county 
where this act applies shall provide for the taking up and impounding of 
all dogs\found running at large contrary to the provisions of this act and 
for the killing in some humane manner or other disposition of any dog 
impounded. 

History: En. Sec. 6, Ch. 280, L. 1959. 


16-4607. County pound master—appointment—authority for contracts 
with humane societies or municipal corporations. The board of county 
commissioners may appoint a county pound master and fix the compen- 
sation for his services whose duties shall be to take up, impound and kill 
dogs under this act, and otherwise enforce the provisions of this act, or 
the board of county commissioners may enter into a contract with any 
humane society or other person, organization or association which will 
undertake to carry out the provisions of this act regarding the taking up, 
impounding and killing of dogs, and which shall give a proper bond in 
whatever amount may be fixed by the board of county commissioners for 
the faithful performance of the contract. The board of county ecommis- 
sioners may also enter into contracts with municipal corporations for the 
use by the county or by the municipal corporation of the impounding 
facilities of the other. 

History: En. Sec. 7, Ch. 280, L. 1959. 
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16-4608. Impounded dogs—disposition—dogs suspected of rabies or 
known to have bitten human or animal. No dog impounded under the 
provisions of this act shall be killed or otherwise disposed of without 
notice to the owner, if he is known, and no dog so impounded shall be 
killed before seventy-two (72) hours have elapsed from the time of the 
taking up of the dog; provided, however, that any impounded dog suspected 
of having rabies or known to have bitten any human or animal, shall 
not be killed or otherwise disposed of until released by the county health 
officer or his agent. 


History: En. Sec. 8, Ch. 280, L. 1959. ing for the destruction of dogs. 56 ALR 


2d 1024. 
Collateral References 


Validity of statute or ordinance provid- 


16-4609. Fee for impounding and keeping dog. The board of county 
commissioners shall fix the fee for impounding any dog and the amount 
to be paid for keeping the dog. 

History: En. Sec. 9, Ch. 280, L. 1959. 


16-4610. Fees and charges as charge against county—payment by 
owner claiming dog. The fees and pound charges for taking up and im- 
pounding and for keeping the dogs shall be a charge against the county 
treasury, to be paid as other claims against the county are paid; provided, 
however, that in any case where a dog so impounded is claimed by the 
owner, the fee for impounding and keeping the dog as fixed by the board 
of county commissioners, shall be paid by the owner to the person, or- 
ganization or association having custody of the dog, to be retained by 
him or them, and no charge for fees pertaining to the dog shall be paid 
by the county. 

History: En. Sec. 10, Ch. 280, L. 1959. 


16-4611. Failure of owner to pay pound fee constitutes abandonment. 
The refusal or failure of the owner of any such dog to pay the pound fee 
and charges after due notification shall be held to be an abandonment of 
the dog by the owner. 

History: En. Sec. 11, Ch. 280, L. 1959. 


16-4612. Disposition of license fees and fines. All fees for the issuance 
of dog license tags, kennel licenses, and all fines collected under the pro- 
visions of this act shall be paid into the county treasury and shall be used 
to pay fees, salaries, costs, expenses, or any or all of them for the enforce- 
ment of this act. 

History: En. Sec. 12, Ch. 280, L. 1959. 


16-4613. Violation constitutes misdemeanor. Violation of any provi- 
sion of this act shall constitute a misdemeanor. 
History: En. Sec. 13, Ch. 280, L. 1959. 


16-4614. Liability of owner of dog for damages to livestock or poultry. 
The owner of livestock or poultry injured or killed by any dog may re- 
cover as liquidated damages from the owner of the dog, the actual value 
of the animals killed or the value of the damages sustained by reason of 
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the injuries as the case may be. If two or more dogs kept by two or more 
owners or keepers injure or kill any livestock or poultry at the same time, 
the owners or keepers of the dogs are jointly and severally liable for such 
damages. It shall be no defense to said action that the owner or keeper 
of the dog had no knowledge of the dog’s whereabouts at or prior to the 
time when the dog injured or killed livestock or poultry or that the owner 
or keeper of the dog had no knowledge of the dog’s disposition or inclina- 
tion to worry, kill or injure livestock or poultry. 
History: En. Sec. 14, Ch. 280, L. 1959. 


16-4615. “Owner” defined. The word “owner” when used in this 
act in relation to property in or possession of, dogs, shall include every 
person who owns, harbors or keeps a dog. 

History: En. Sec. 15, Ch. 280, L. 1959. 


CHAPTER 47 
ZONING DISTRICTS 


Section 16-4701. Purpose of act—powers of county commissioners. 
16-4702. Recommendations by ecity-county planning board. 
16-4703. Establishment of districts—regulations for land use—scope—uni- 
formity. 
16-4704, Purposes of regulations—factors considered. 
16-4705. Procedure for adoption of regulations and boundaries. 
16-4706. Board of adjustment—exceptions to regulations—procedure—appeals. 
16-4707. Penalty for violations—enforcement proceedings. 
16-4708. Enforcement officers—location and conformance permits. 
16-4709. Continuation of existing uses. 
16-4710. Natural resources protected. 


16-4701. Purpose of act—powers of county commissioners. For the 
purpose of promoting the health, safety, morals and general welfare of 
the people in cities and towns and counties whose governing bodies have 
adopted a comprehensive development plan for jurisdictional areas pur- 
suant to Title 11, chapter 38, the board of county commissioners in such 
counties are authorized to adopt zoning regulations for all or parts of 
such jurisdictional areas in accordance with the provisions of this act. 


History: En. Sec. 1, Ch. 246, L. 1963. tion 11-3854 was repealed by Sec. 12, Ch. 


4 as . 247, L 1963. 
Gompiler’s anote 246 and Sec. 26, Ch. 247, Laws 


Sections 11-3809, 11-3841, 11-3849, 11- Collateral References 
3850, included in the reference to Title 11, Counties¢=47. 
chapter 38 in this section, were repealed 20 C.J.S. Counties § 81. 
by See. 8, Ch. 271, Laws 1959; sections 58 Am. Jur. 947, Zoning § 14 et seq. 
11-3832, 11-3835 to 11-3839, 11-3856 to 11- ; 
3858 were repealed by See. 26, Ch. 247, Law Review 
Laws 1963; section 11-3852 was repealed Keefer, “City-County Planning in Mon- 
by See. 12, Ch. 246, Laws 1963; and sec- tana—Its Status and Prospects,” 25 Mont. 
L. Rev. 185, (Spring 1964). 


16-4702. Recommendations by city-county planning board. The board 
of county commissioners shall require the city-county planning board to 
act aS a zoning commission to recommend boundaries and appropriate 
regulations for the various zoning districts. The city-county planning 
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board shall make a written report of its recommendations to the board of 

county commissioners, but such recommendations shall be advisory only. 
History: En. Sec. 2, Ch. 246, L. 1963. 


16-4703. Establishment of districts—regulations for land use—scope— 
uniformity. (1) Within the unincorporated portions of a jurisdictional 
area which has been established under provisions of section 11-3825, 
and which portions are contiguous to a city, the board of county commis- 
sioners may by resolution establish zoning districts and zoning regulations 
for all or parts of the jurisdictional area. 

(2) Within some such zoning districts it shall be lawful and within 
others it shall be unlawful to erect, construct, alter or maintain certain 
buildings, or to carry on certain trades, industries or callings. 

(3) Within each district the height and bulk of future buildings and 
the area of the yards, courts and other open spaces and the future uses 
of the land or buildings shall be hmited and future building setback lines 
shall be established. 

(4) All such regulations shall be uniform for each class or kind of 
buildings throughout a district, but the regulations in one (1) district 
may differ from those in other districts. 


History: En. Sec. 3, Ch. 246, L. 1963. colleges, universities and the like. 36 ALR 


2d 653. 

Validity of zoning regulations prohibit- 
ing residential use in industrial district. 
38 ALR 2d 1141. 

Validity of zoning regulations with re- 


Collateral References 


Counties€—47, 
20 C.J.S. Counties § 81. 


Zoning regulations as affecting churches. 
138 ALR 1287 and 74 ALR 2d 377. 

Constitutionality of zoning based on size 
of commercial or industrial enterprises or 
units. 7 ALR 2d 1007. 

Validity of building height regulations. 
8 ALR 2d 963. 

Zoning regulations in respect of intoxi- 
cating liquors. 9 ALR 2d 877. 

Zoning, change in ownership of noncon- 
forming business or use as affecting right 
to continuance thereof. 9 ALR 2d 1039. 

Validity of zoning ordinance requiring 
consent of neighboring property owners to 
permit or sanction specified uses for con- 
struction of buildings. 21 ALR 2d 551. | 

Zoning regulations as applied to schools, 


spect to uncertainty and indefiniteness of 
district boundary lines. 39 ALR 2d 766. 

Spot zoning. 51 ALR 2d 263. 

Applicability of zoning regulations to 
governmental projects or activities. 61 
ALR 2d 970. 

Access to industrial, or business prem- 
ises over premises differently zoned. 63 
ALR 2d 1446. 

Zoning regulations as to gasoline ae 
stations. 75 ALR 2d 168. 

Zoning regulations as to shopping cen- 
ters. 76 ALR 2d 1172. 

Validity of zoning ordinance limiting 
use of land near or surrounding airport. 
77 ALR 2d 1362. 


16-4704. Purposes of regulations—factors considered. The zoning reg- 


ulations shall be made in accordance with a comprehensive development 
plan, and shall be designed to lessen congestion in the streets; to secure 
safety from fire, panic, and other dangers; to promote health and general 
welfare; to provide adequate light and air; to prevent the overcrowding 
of land; to avoid undue concentration of population; to facilitate the ade- 
quate provision of transportation, water, sewerage, schools, parks, and 
other public requirements. Such zoning regulations shall be made with 
reasonable consideration, among other things, to the character of the 
district and its peculiar suitability for particular uses, and with a view to 
conserving the value of buildings and encouraging the most appropriate 
use of land throughout such jurisdictional area, and the zoning regula- 
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tions shall, as nearly as possible, be made compatible with the zoning 
ordinances of the municipality within the jurisdictional area. 
History: En. Sec. 4, Ch. 246, L. 1963. 


16-4705. Procedure for adoption of regulations and boundaries. The 
board of county commissioners shall observe the following procedures in 
the establishment or revision of boundaries for zoning districts and in 
the adoption or amendment of zoning regulations: 

(1) Notice of a public hearing on the proposed zoning district 
boundaries and of regulations for the zoning district shall be published 
once a week for two (2) weeks in a newspaper of general circulation within 
the county. The notice shall state: 

(a) the boundaries of the proposed district 

(b) the general character of the proposed zoning regulations 

(c) the time and place of the public hearing 

(d) that the proposed zoning regulations are on file for public inspec- 
tion at the office of the county clerk and recorder. 

(2) At the public hearing the board shall give the public an oppor- 
tunity to be heard regarding the proposed zoning district and regulations. 

(3) After the public hearing the board shall review the proposals 
of the planning board and shall make such revisions or amendments as 
it may deem proper. 

(4) The board may pass a resolution of intention to create a zoning 
district and to adopt zoning regulations for the district. 

(5) The board shall publish notice of passage of the resolution of 
intention once a week for two (2) weeks in a newspaper of general cir- 
culation within the county. The notice shall state: 

(a) the boundaries of the proposed district 

(b) the general character of the proposed zoning regulations 

(c) that the proposed zoning regulations are on file for public in- 
spection at the office of the county clerk and recorder 

(d). that for thirty (30) days after first publication of this notice the 
board will receive written protests to the creation of the zoning district 
or to the zoning regulations from persons owning real property within 
the district whose names appear on the last completed assessment roll 
of the county. 

(6) Within thirty (30) days after the expiration of the protest 
period the board may in its discretion adopt the resolution creating the 
zoning district and/or establishing the zoning regulations for the dis- 
trict; but if forty (40) per cent of the freeholders within such district 
whose names appear on the last completed assessment roll shall have 
protested the establishment of the district or adoption of the regulations, 
the board shall not adopt the resolution and no further zoning resolution 
shall be proposed for the district for a period of one (1) year. 

History: En. Sec. 5, Ch. 246, L. 1963. 


16-4706. Board of adjustment—exceptions to regulations—procedure— 
appeals. The board of county commissioners shall provide for the appoint- 
ment of a board of adjustment, and in the regulations and restrictions 
adopted pursuant to the authority of this act shall provide that the board 


1718 


ZONING DISTRICTS 16-4706 


of adjustment may, in appropriate cases, and subject to appropriate con- 
ditions and safeguards, make special exceptions to the terms of the 
zoning resolution in harmony with its general purposes and intent and in 
accordance with the general or specific rules of this act. 

(1) The board of adjustment shall consist of five (5) members, each 
to be appointed for a term of two (2) years, and removable for cause by 
the board of county commissioners upon written charges and after public 
hearing. Vacancies shall be filled for the unexpired term of any member 
whose term becomes vacant. The board of county commissioners may 
designate the same persons to act as members of the board of adjustment 
for unincorporated portions of the jurisdictional area as may be appointed 
by the municipality within the jurisdictional area under provisions of 
section 11-2707. 

(2) The board of adjustment shall adopt rules in accordance with 
the provisions of any resolution adopted pursuant to this act. Meetings 
of the board of adjustment shall be held at the call of the chairman and 
at such times as the board may determine. Such chairman, or in his ab- 
sence the acting chairman, may administer oaths and compel the attend- 
ance of witnesses. All meetings of the board shall be open to the public. 
The board shall keep minutes of its proceedings, showing the vote of each 
member upon each question, or if absent or failing to vote, indicating such 
fact, and shall keep records of its examinations and other official actions, 
all of which shall be immediately filed in the office of the board and shall 
be a public record. 

(3) Appeals to the board of adjustment may be taken by any person 
aggrieved or by any officer, department, board, or bureau of the county 
affected by any decision of the administrative officer. Such appeal shall 
be taken within a reasonable time, as provided by the rules of the board, 
by filing with the officer from whom the appeal is taken and with the 
board of adjustment a notice of appeal specifying the grounds thereof. 
The officer from whom the appeal is taken shall forthwith transmit to 
the board all papers constituting the record upon which the action appealed 
was taken. 

(4) An appeal stays all proceedings in furtherance of the action ap- 
pealed from, unless the officer from whom the appeal is taken certifies 
to the board of adjustment after the notice of appeal shall have been 
filed with him that by reason of facts stated in the certificate a stay 
would, in his opinion, cause imminent peril to life or property. In such 
ease, proceedings shall not be stayed other than by a restraining order 
which may be granted by the board of adjustment or by a court of record 
on appHcation on notice to the officer from whom the appeal is taken and 
on due cause shown. 

The board of adjustment shall fix a reasonable time for the hearing 
of the appeal, give public notice thereof, as well as due notice to the 
parties in interest, and decide the same within a reasonable time. Upon 
the hearing any party may appear in person or by his attorney. 

(5) The board of adjustment shall have the following powers: 

To hear and decide appeals where it is alleged there is error in any 
order, requirement, decision, or determination made by an administrative 
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official in the enforcement: of this act or: of any. cesolution adopted pursuant 
thereto. 

To hear and desidé: HieelAk eWeetions to’ the coring of the zoning reso- 
lution upon which said board is required to pass under such resolution. 


To authorize upon appeal in -specifie cases such variance from the 
terms of the resolution as will not be contrary to the public interest and 
where, owing to special conditions, a literal enforcement of the provisions 
of the resolution will result in unnecessary hardship, and so that the 
spirit of the resolution shall be observed and substantial justice done. 


(6) In exercising the above-mentioned powers, the board of adjust- 
ment may, in conformity with the provisions of this act, reverse or affirm, 
wholly or partly, or modify the order, requirement, decision, or determina- 
tion appealed from and may make such order, requirement, decision, or de- 
termination as ought to be made, and to that end shall have all the 
powers of the officer from whom the appeal is taken. 


(7) The concurring vote of three (3) members of the board shall be 
necessary to reverse any order, requirement, decision, or determination 
of any such administrative official, or to decide in favor of the applicant 
on any matter upon which it is required to pass under any such resolution, 
or to effect any variation in such resolution. 


(8) Any person or persons, jointly or severally, aggrieved by any 
decision of the board of adjustment, or any taxpayer, or any officer, de- 
partment, board, or bureau of the county, may present to a court of record 
a petition, duly verified, setting forth that such decision is illegal, in whole 
or in part, specifying the grounds of the illegality. Such petition shall 
be presented to the court within thirty (30) days after the filing of the 
decision in the office of the board. 


(9) Upon presentation of such petition the court may allow a writ 
of certiorari directed to the board of adjustment to review such decision 
of the board of adjustment and shall prescribe therein the time within 
which a return thereto must be made and served upon the relator’s at- 
torney, which shall not be less than ten (10) days and may be extended 
by the court. The allowance of the writ shall not stay proceedings upon 
the decision appealed from, but the court may, upon application, on notice 
to the board and on due cause shown, grant a restraining order. 


(10) The board of adjustment shall not be required to return the 
original papers acted upon by it, but it shall be sufficient to return certi- 
fied or sworn copies thereof or of such portions thereof as may be called 
for by such writ. The return shall concisely set forth such other facts as 
may be pertinent and material to show the Se of the decision ap- 
pealed from and shall be verified. 


(11) If, upon the hearing, it shall appear to the court. that testimony 
is necessary for the proper disposition of the matter, the court may take 
evidence or appoint a referee to take such evidence as it may direct and 
report the same to the court with his findings of fact and conclusions of 
law, which shall constitute a part of the proceedings upon which the 
determination of the court shall be made. The court may reverse or 
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affirm, wholly or partly, or may modify the decision brought up for 
review. 


(12) Costs shall not be allowed against the board unless it shall 
appear to the court that it acted with gross negligence, or in bad faith, 
or with malice in making the decision appealed from. 


History: En. Sec. 6, Ch. 246, L. 1963. 20 C.J.S. Counties §§ 81, 95. 


58 Am. Jur. 1045, Zoning, § 194. 
Collateral References 


Counties¢47, 58. 


16-4707. Penalty for violations—enforcement proceedings. A viola- 
tion of this act or any resolution adopted pursuant thereto is hereby 
declared to be a misdemeanor and shall be punishable by a fine not 
exceeding five hundred dollars ($500) or imprisonment in the county jail 
not exceeding six (6) months, or both. 


In case any building or structure is erected, constructed, reconstructed, 
altered, repaired, converted or maintained, or any building, structure or 
land is used in violation of this act, or of any resolution made under au- 
thority conferred hereby, the proper authorities of the county, in addition 
to other remedies, may institute any appropriate action or proceedings to 
prevent such unlawful erection, construction, reconstruction, alteration, 
repair, conversion, maintenance, or use, to restrain, correct, or abate such 
violation, to prevent the occupancy of such building, structure, or land, or 
to prevent any illegal act, conduct, business, or use in or about such 
premises. 


History: En. Sec. 7, Ch. 246, L. 1963. tion as affecting or creating liability for 


injuries or death. 31 ALR 2d 1469. 
Collateral References 


Violation of zoning ordinance or regula- 


16-4708. Enforcement officers — location and conformance permits. 
The board of county commissioners may appoint enforcing officers to 
supervise and enforce the provisions of the zoning resolutions, and may 
provide for the issuance of location or conformance permits and may 
collect a fee for each such permit, and the proceeds of such fees shall be 
deposited in the general fund of the county. 


History: En. Sec. 8, Ch. 246, L. 1963. 


16-4709. Continuation of existing uses. Any lawful use which is made 
of land or buildings at the time any zoning resolution is adopted by the 
board of county commissioners may be continued, although such use does 
not conform to the provisions of such resolution. 


History: En. Sec. 9, Ch. 246, L. 1963. 


16-4710. Natural resources protected. No resolution, rule or regula- 
tion adopted pursuant to the provisions of this act shall prevent the com- 
plete use, development or recovery of any mineral, forest, or agricultural 
resources by the owner thereof. 


History: En. Sec. 10, Ch. 246, L. 1963. 
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CHAPTER 48 
COUNTY PARKS 


Section 16-4801. County board of park commissioners—qualifications and terms of 

commissioners—meetings—officers of board—accounts and records. 

16-4802. Powers and duties of county park board. : 

16-4803. Receipt and disbursement of park funds—separate fund in treasury 
—liability of county restricted. mt 

16-4804. Meetings of park commissioners—compensation of commissioners— 
contracts of board—failure of commissioner to qualify or perform. 

16-4805. Auditing and allowance of claims against county. 

16-4806. Discrimination in employment prohibited. 

16-4807. Acceptance of federal aid authorized. 


16-4801. County board of park commissioners—qualifications and terms 
of commissioners—meetings—officers of board—accounts and records. There 
may be created in all counties a board of park commissioners, which shall 
be composed of the county commissioners and six (6) other persons ap- 
pointed by county commissioners. The six (6) persons and three (3) com- 
missioners so to be appointed shall have the same qualifications for the 
office of park commissioners as are required by section 11-710, R. C. M. 1947, 
for the office of county commissioners. The term of office of each park com- 
missioner shall be three (8) years with and after the first Monday of May 
of the year in which he is appointed, and until his successor is appointed 
and qualified, save and except that two (2) of the commissioners first ap- 
pointed shall hold office for the period of one (1) year, two (2) for two (2) 
years, and two (2) for three (3) years, with and after the first Monday of 
May, 1967, and until their successors are appointed and qualified. Such 
board of park commissioners shall constitute a department of the county 
government with the powers in this act provided. Before entering upon the 
discharge of his duties, each park commissioner shall take and subscribe 
to the oath provided by section 59-413, which oath shall be filed in the office 
of the county clerk and recorder. 

On the first Monday of May in each year, said board of park commis- 
sioners shall meet and organize by electing one (1) of their number presi- 
dent, and one (1) of their number vice-president, who shall hold their offices 
respectively for the term of one (1) year. The president, and in his absence, 
the vice-president, shall preside at all meetings of the board, and shall 
countersign all warrants issued by the board. The county clerk shall be 
ex officio clerk of the board of park commissioners, and shall attend all 
meetings of said board and keep correct minutes of all proceedings of said 
board in a book to be provided for that purpose by it, to be called “proceed- 
ings of board of park commissioners of (entitled) county.” It shall be the 
duty of the county clerk, as such clerk of board of park commissioners, to 
keep an accurate account of all transactions of said board separate from 
other county accounts, and to make and submit in writing to said board at 
the first meeting in May in each year a report under oath showing in detail 
all the receipts and disbursements made by the board during the previous 
calendar year, which report shall be in duplicate, and after being approved 
by said board, one (1) of said duplicates shall be filed in the office of the 
county clerk and one (1) in the office of the county treasurer, and he shall 
perform such other services as the board shall require. In the absence of 
the clerk at any meeting held by the board, it shall designate one (1) of its 
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number as clerk pro tem to keep the minutes of said meeting, which minutes 
Shall be delivered to the clerk to be transcribed into the record book of said 
board. The minutes of said meeting in said record book, when approved by 
the board, shall be prima facie evidence of the matters and things there 
recited in any court of this state. 

History: En. Sec. 1, Ch. 306, L. 1967. 


16-4802. Powers and duties of county park board. A county park 
board, in addition to powers and duties now given under law, shall have the 
following powers and duties: 

1. To acquire by gift, grant, purchase, lease or condemnation, lands or 
facilities within or without the limits of corporate municipalities for parks, 
playgrounds, recreation areas, swimming pools, athletic fields, skating rinks, 
museums, zoos, golf courses, camps, multipurpose buildings for civic centers, 
field houses, gymnasiums, youth centers, libraries, reading and meeting 
rooms or combinations thereof; and to furnish and equip and to manage and 
control the same, including establishment by resolution of reasonable and 
uniform charge for the privilege of using the same. 

2. To contract an indebtedness in behalf of a county, upon the credit 
thereof, for the purposes of subsection 1 hereof, provided that the total 
amount of indebtedness authorized to be contracted in any form, including 
the then existing indebtedness, must not at any time exceed three per centum 
(3%) of the value of the taxable property of the county, ascertained by the 
last assessment for state and county taxes previous to the ineurring of such 
indebtedness; and provided, further, that no money must be borrowed on 
bonds issued for the purchase of lands and improving same for any such 
purpose, until the proposition has been submitted to the vote of those quali- 
fied under the provisions of the state constitution to vote at such election in 
the county affected thereby, and a majority vote cast in favor thereof. 

3. To lay out, establish, improve and maintain grounds, parkways, 
drives and walks in the parks and recreation areas of the county; and to 
make plats thereof and to file the same in the office of the county clerk, 
and to determine when and what parks and recreation areas shall be opened 
to the public. 

4. To make all rules and regulations necessary or convenient to protect 
and promote the improvement of land and facilities under the care and con- 
trol of said board, and for the protection of birds and animals inhabiting 
or frequenting land and facilities in parks and public places; and all rules 
and regulations for the use of land and facilities by the public; and to pro- 
vide penalties for the violation of such rules and regulations, which rules 
and regulations shall have the force of resolutions of the county com- 
missioners. 

5. To employ and discharge workmen, laborers, engineers, foresters and 
others, and to fix their compensation. To make all contracts necessary or 
convenient for carrying out any and all of the powers conferred and duties 
enjoined upon said board by this act; and to pay all obligations authorized 
to be incurred by the provisions of this act. The laws of nepotism shall 
apply to employment under this act. 

6. To lease lands owned by the county heretofore acquired for parks, 
which, in the judgment of the board, it shall not be advisable to improve 
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as parks, upon such terms and conditions.as ‘the board shall deem-to be-for 
the best interests of. the county; provided, that such lands shall not be 
leased for a longer time than five (5)-years, and not for a longer time than 
one (1) year without the concurrence of two-thirds (2/3) of the entire 
board of park commissioners. 

7. To exercise all other powers incident to the antes enjoined by the 
provisions of this act. 

History: En. Sec. 2, Ch. 306, L. 1967. 


16-4803. Receipt and disbursement of park funds—separate fund in 
treasury—liability of county restricted. All moneys paid out by the park 
commissioners under the provisions of this act shall be by warrant drawn 
upon the county treasurer, which shall be signed by the county clerk and 
countersigned by the president, or, in his absence, by the vice-president of 
the board of park commissioners. All moneys raised by tax for park pur- 
poses, or received by the board of park commissioners for the sale of hay, 
trees, plants, or from the use of or leasing of lands and facilities shall be 
paid into the county treasury, and the county treasurer shall keep all such 
moneys in a separate fund to be known as the “park fund.” Such board 
shall have no power to incur liability on behalf of the county in excess of 
moneys on hand in, or taxes actually levied for, said park fund. 

History: En. Sec. 3, Ch. 306, L. 1967. | 


16-4804. Meetings of park commissioners—compensation of commis- 
sioners—contracts of board—failure of commissioner to qualify or perform. 
The board of park commissioners shall hold an annual meeting on the first 
Monday of May, and a meeting at least once in each month in each year, at 
such times as the board shall by rule prescribe. Special meetings may also 
be held at the call of the president, or, in his absence, the vice-president, 
upon giving to each member of said board at least twenty-four (24) hours’ 
notice in writing of the time and place of holding such meeting. A member 
of the board by his appearance at a special meeting shall waive the require- 
ment of written notice. A majority of the entire board shall be necessary to 
constitute a quorum for the transaction of the business of said board. No 
park commissioner shall receive compensation for his services rendered 
under the provisions of this act, but the actual and necessary expense in- 
curred by any member of the board while acting under the orders of the 
board in the transaction of any business in its behalf may be paid upon 
being allowed and audited by the board. No park commissioner, directly or 
indirectly, shall be interested in, or benefit by, any contract made by the 
board or by its authority, or in the furnishing of any supplies for the use 
of the board. Any park commissioner who shall refuse or neglect, for the 
period of three (8) consecutive months, to attend the meetings of said 
board without leave of absence from said board, or who shall fail for the 
period of twenty (20) days from and after his appointment to qualify as in 
this act provided, shall be deemed to have vacated his office, and thereupon 
his successor may be appointed. All contracts made by said board shall be 
in the name of the county, and shall be signed by the county clerk and by 
the president, or, in his absence, by the vice- president, of said board. 

History: En. Sec. 4, Ch. 306, L. 1967. 


7184 


INTERLOCAL CO-OPERATION 16-4903 


16-4805. Auditing and allowance of claims against county. The board 
of park commissioners shall, at its first regular meeting in each month, audit 
and allow all just claims against the county, liability for which shall have 
been incurred by said board; but no claim shall be audited or paid until an 
itemized account of such claim in writing, verified by the oath of the claim- 
ant or his or its authorized agent, shall have been filed in the office of the 
clerk of said board; provided, that no order or resolution providing for the 
payment or expenditure of money, or creating an obligation in excess of the 
sum of twenty-five dollars ($25), or authorizing the making of any contract, 
shall be passed or adopted except by a yea and nay vote, which vote shall 
be recorded in full in the minutes by the clerk. 

History: En. Sec. 5, Ch. 306, L. 1967. 


16-4806. Discrimination in employment prohibited. No contract of em- 
ployment will be entered into except in compliance with the Equal Oppor- 
tunity Act of 1966, and executive order of 1966, providing that there be no 
discrimination in the employment of persons due to race, creed, color or 
national origin. 

History: En. Sec. 6, Ch. 306, L, 1967. 


16-4807. Acceptance of federal aid authorized. The park commissioners 
shall have authority to accept grants or loans from the United States gov- 
ernment subject to agreements in conformance to federal laws and regula- 
tions relating thereto notwithstanding any provision of this act or other 
state statutes to the contrary. | 


History: En. Sec. 7, Ch. 306, L. 1967. ‘Nothing in this act shall be so construed 

: as to repeal or annul sections 11-901 to 
Saving Clause 11-988, or 16-1401 through 16-1414, R. C. 
Section 8 of Ch. 306, Laws of 1967, read: M. 1947, or any parts or portions thereof.” 


CHAPTER 49 
INTERLOCAL CO-OPERATION 


Section 16-4901. Purpose. 
16-4902. Short title. 
16-4903. Definitions. 
16-4904. Interlocal agreements. 


16-4901. Purpose. It is the purpose of this act to permit local govern- 
mental units to make the most efficient use of their powers by enabling 
them to co-operate with other local governmental units on a basis of mutual 
advantage and thereby to provide services and facilities in a manner and 
pursuant to forms of governmental organization that will accord best with 
geographic, economic, population, and other factors influencing the needs 
and development of local communities. 

History: En. Sec. 1, Ch. 82, L. 1967. 


16-4902. Short title. This act shall be known and cited as the Interlocal 
Co-operation Act. 
History: En. Sec. 2, Ch. 82, L. 1967. 


16-4903. Definitions. or the purposes of this act the term “public 
agency” shall mean any political’.subdivision, including municipalities, 
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counties, school districts and any agency or department of the state of 
Montana. 
History: En. Sec. 3, Ch. 82, L. 1967. 


16-4904. Interlocal agreements. Any one or more public agencies may 
contract with any one or more other public agencies to perform any admin- 
istrative service, activity or undertaking which any of said public agencies 
entering into the contract is authorized by law to perform provided that 
such contract shall be authorized and approved by the governing body of 
each party to said contract. Such contract shall set forth fully the purposes, 
powers, rights, obligations and responsibilities of the contracting parties 
and shall specify the following: 

(1) Its duration. 


(2) The precise organization, composition and nature of any separate 
legal entity created thereby. 

(3) The purpose or purposes of said interlocal contract. 

(4) The manner of financing the joint or co-operative undertaking and 
establishing and maintaining a budget therefor. 


(5) The permissible method or methods to be employed in accomplishing 
the partial or complete termination of the agreement and for disposing of 
property upon such partial or complete termination. 


(6) Any other necessary and proper matters. 


(7) Provision for an administrator or a joint board responsible for ad- 
ministering the joint or co-operative undertaking including representation 
of the contracting parties on said joint board. 


(8) The manner of acquiring, holding, and disposing of real and per- 
sonal property used in the joint or co-operative undertaking. 


(9) Every agreement made hereunder shall, prior to and as a condition 
precedent to its performance, be submitted to the attorney general of the 
state of Montana who shall determine whether the agreement is in proper 
form and compatible with the laws of the state of Montana. The attorney 
general shall approve any agreement submitted to him hereunder unless he 
shall find it does not meet the conditions set forth herein and shall detail in 
writing addressed to the governing bodies of the public agencies concerned 
the specific respects in which the proposed agreement fails to meet the 
requirements of law. Failure to disapprove an agreement submitted here- 
under within thirty (30) days of its submission shall constitute approval 
thereof. 


(10) Within ten (10) days after the approval by the attorney general, 
and prior to commencement of its performance said interlocal contract made 
pursuant to this act shall be filed with the county clerk and recorder of the 
county or counties where said political agencies are situate and with the 
secretary of state of the state of Montana. 

(11) Any public agency entering into an interlocal contract pursuant 
to this act may appropriate funds for and may sell, lease, or otherwise give 
or supply to the administrative board created for the purpose of perform- 
ance of said contract and may provide such personnel or Services therefor 
as may be within its legal power to furnish. 
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History: En, Sec. 4, Ch. 82, L. 1967. that are severable from the invalid parts 
os remain in effect. If a part of this act is 
Separability Clause declared to be invalid in one or more of 
Section 5 of Ch. 82, Laws 1967 read: its applications, the part remains in effect 
“Severability. If a part of this act shall in all valid applications that are sever- 
be declared to be invalid, all valid parts -able from the invalid applications.” 
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